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EXECUTIVE DEPARTMENT
STATE HOUSE, BOSTON, August 19, 1971.

To the Honorable Senate and House of Representatives:

I

Massachusetts consumers pay the highest daily hospital costs of
any consumers in the nation. The average rate in the Commonwealth
is $94 per day. And the rate has been rising twenty percent annually.
One of the major causes of this rapid increase in cost is the lack of
control over the establishment of unneeded health facilities. It is
estimated that the cost of establishing just one bed in an urban
hospital in Massachusetts is $50,000. Due to the pressure to produce
income for patient care, excessive beds tend to be unnecessarily
occupied at even greater cost.
In addition to an inefficient distribution of beds, our health
system features a duplication of services and facilities. In the past, it
was thought appropriate for health facilities to expand as fast as
possible. Too often desire rather than need stimulated capital
expenditures
the desire of the medical staff, of teaching programs,
of trustees, and of citizens imbued with pride in “their” hospital.
Each facility has acted largely on its own. The result has been a
serious duplication of both services and equipment with little
consideration of whether such services and equipment will be
efficiently utilized.
Unlike most other industries, the health industry has not been
required to balance the costs of expansion with benefits for the
consuming community. Since the advent of federal programs such as
Medicare and Medicaid the problem has been exacerbated by the
easy availability of funds to reimburse expenses related to capital
expenditures.

W

The time has come to establish a decision-making mechanism for
capital expansion of health facilities which has the confidence of the
consumer. The consumer must henceforth be intimately involved in
an effort to make more efficient use of capital in the health industry,
for it is he who must ultimately bear the cost.
Basic decisions affecting the cost of health care can no longer be
left solely to those with a personal interest in a particular health
facility.
We must establish a consumer-controlled planning mechanism
which will assure that new facilities and services are actually needed
by the community and will constitute the most efficient network of
facilities and services for meeting that need.
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To this end, I am submitting herewith “An Act Requiring
Approval of Capital Expenditures in Health Facilities by ConsumerControlled Regional Agencies and a State Health Facilities Planning

Board.”
This bill would establish a regional-based, consumer controlled
approval procedure for capital expenditures in health facilities. In
each region designated by the Secretary of Human Services a regional
health planning agency which is (1) capable of assessing the need for
health services and (2) includes consumers as a majority of its
governing body will give initial approval or disapproval to a proposed
expenditure. The regional agencies will be selected by the Secretary
and will be the agency already designated to perform comprehensive
health planning functions under Section 3148 of the federal Public
Health Service Act if such agency meets the aforementioned criteria.
The recommendation of the regional agency will be considered by
a Health Facilities Planning Board consisting of the Secretary of
Human Services or his designee, the Commissioner of Public Health
or his designee, two consumers and one health economist appointed
by the Governor. A consumer is defined as one who or whose
immediate family has neither a financial nor employment interest in
a health facility, in a health insurance company or in a non-profit
hospital or medical service corporation and who is not licensed to
practice medicine.
To approve a capital expenditure the board must find that the
expenditure is needed in the region and that it will contribute to an
efficient health delivery system. The board is required to take into
account at least the following factors: (1) the need for health services
in a region; (2) the extent to which existing facilities meet that need;
(3) the availability of out-of-hospital services as an alternative or
substitute for those under consideration; (4) the possible economies
and improvement of service that may be derived from the operation
of joint, cooperative, or shared health resources; (5) the extent to
which the capital expenditure contributes to the efficient utilization
of health resources; and (6) the extent to which any capital
expenditure contributes to the development of organizations providing needed prepaid, comprehensive services, including preventive,
diagnostic, treatment, and rehabilitative services.
The bill requires approval for any capital expenditure which (1)
exceeds $lOO,OOO, or (2) substantially changes the services in a
facility, or (3) substantially increases the bed capacity of a facility.
The regional agencies and the board are required to pass on any new
capital expenditure meeting any of the foregoing criteria and are
permitted to assess the utilization of existing facilities with a view to
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possible disapproval of underutilized and unnecessary facilities or
services. Disapproval of any proposed new construction or alteration
will prevent its establishment. Disapproval of changes in services or
bed capacity, or underutilized existing facilities will result in a denial
of reimbursement under Medicaid and Blue Cross for any expenses
related to the disapproved capitalization.
In order to coordinate the functions of approving capital
expenditures in health facilities, the existing power of the Department of Public Health with respect to approving applications under
� the federal Hill-Burton program will be transferred to the new board.
A twenty member advisory council composed of consumers, of
representatives of all major provider groups affected by the new
system and the Commissioners of Public Health, Mental Health and
Public Welfare will aid the board and the regional agencies in their
.

duties.
The legislation I propose will give Massachusetts the strongest and
most effective framework for bringing consumer control to a
heretofore uncontrolled and costly expansion of health facilities. In
order to assure that our health delivery system meets the real needs
of our citizens in the most efficient way, I urge Your Honorable
Bodies to speedily enact the attached legislation.

Respectfully

submitted.
FRANCIS W. SARGENT,
Governor of the Commonwealth.
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In the Year One Thousand Nine Hundred and Seventy-One.
An Act

requiring

approval

of

capital

expenditures in
HEALTH FACILITIES BY CONSUMER-CONTROLLED REGIONAL AGENCIES AND A STATE HEALTH FACILITIES PLANNING BOARD.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
follows:

1

SECTION

1. The General Laws are hereby amended by

2 inserting the following chapter:
CHAPTER 111

4

CAPITAL EXPENDITURES IN HEALTH FACILITIES

A

3

5
Section 1. The following words as used in this section and
6 sections two through seven, inclusive, shall, unless the context
7 otherwise requires, have the following meanings:
“Board,” the health facilities planning board within the
8
9 executive office of human services.
10
“Capital expenditure,” an expenditure or proposed expenditure
with respect to an existing or proposed health facility which,
-11
12 under generally accepted accounting principles, is not properly
13 chargeable as an expense of operation and maintenance and
14 which 1) exceeds one hundred thousand dollars, 2) increases by
15 five or more the bed capacity of an existing health facility, or 3)
16 substantially changes the services of an existing health facility.
17
“Consumer,” a person whose background and experience
18 indicate that he is qualified to act in the broad public interest,
19 who, or whose spouse, parents, siblings, or children have nof^

20
21
22
23
24
25

financial interest in a health facility, who; or whose spouse has
no employment relationship to a health facility, to a non-profit
sendee corporation established in accordance with chapters one
hundred seventy-six A through E, inclusive, or to a corporation
authorized to make insurance upon the health of individuals, and
who, or whose spouse is not licensed to practice medicine.
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“Health facility,” a hospital, institution for unwed mothers, or
clinic as defined in section fifty-two of chapter one hundred
eleven; a convalescent or nursing home, rest home, infirmary
maintained in a town, or charitable home for the aged as defined
in section seventy-one of chapter one hundred eleven; a public
medical institution as defined in section two of chapter one
hundred and eighteen E; a facility providing treatment for
persons who are mentally ill or mentally retarded, whether
operated by the department of mental health or for which a
35 license is required under section twenty-nine of chapter nineteen;
36 and any hospital, nursing home, or clinic operated by or under
37 the authority of the department of public health.
“Regional agency,” a public or private agency or corporation
38
39 designated by the secretary as the regional body for recom40 mending approval or disapproval of capital expenditures.
“Secretary,” the head of the executive office of human
41
42 services established under section two of chapter 6A.
“314(b) agency,” a regional comprehensive health planning
43
44 agency as designated under the provision of paragraph (b) of
45 section three hundred fourteen of the federal Public Health
46 Service Act.
47 Section 2. There shall be in the executive office of human
48 services a health facilities planning board consisting of the
49 secretary or his designee as chairman, the commissioner of public
50 health or his designee, and three appointees of the governor, two
51 of whom shall be consumers and one of whom shall have
52 knowledge and experience in health economics. Each member
53 appointed by the governor shall serve for a three year term and
54 shall receive fifty dollars for each day spent in the performance
55 of liis duty in addition to reasonable travel expenses. The
56 secretary may designate an agency or department of which the
57 board shall be a part.
58
Section 3. The board shall have the following duties and
59 powers:
a) to promulgate rules and regulations to further the purposes
60
61 of this chapter including, but not limited to, administrative
62 procedures and criteria for recommending approval of capital
63 expenditures for regional agencies;
64
b) to approve or disapprove, in whole or in part, capital
65 expenditures in accordance with the provisions of this chapter
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66 and any rules and regulations promulgated hereunder;
67
c) to study existing health facilities to determine duplication,
68 underutilization, and contribution to an efficient health system
69 and to approve or disapprove, in whole or in part, or to withdraw
70 approval for capital expenditure in said facilities; and
71
d) to develop and administer, with the assistance of the
72 department of public health, a state plan conforming to the
73 requirements of section six hundred et seq. of the federal Public^

74 Health Service Act for the construction and modernization of®*
75 public and non-profit private health facilities.
76
Section 4. There shall be an advisory council on health
77 facilities consisting of the commissioner of public health or his
78 designee, the commissioner, as chairman, of public welfare or his
79 designee, the commissioner of mental health or his designee and
80 seventeen persons appointed by the governor, including eleven
81 consumers, two chief executive officers of hospitals appointed
82 from a list of three such officers nominated by the Massachusetts
83 Hospital Association, one chief executive officer of a nursing
84 home from a list of two such officers nominated by the
85 Massachusetts Federation of Nursing Homes and Related Facili86 ties, one member of the medical profession appointed from a list
87 of two such members nominated by the Massachusetts Medical
88 Society, one person with knowledge and experience in the
89 education or training of professional health personnel, and one
90 hospital trustee from a list of two such trustees nominated by the
91 Massachusetts Hospital Association. Appointed members shall
92 serve without compensation except that the commonwealth shall
93 pay the reasonable travelling expenses incurred by each member

94
95
96
97
98
99
100
101
102
103
104
105

in the performance of his official duties. Each member shall serve
for a four year term. The secretary may designate the agency or
department of which the council shall be a part.
In accordance with procedures established by the board, the
advisory council shall give advice on applications for approval of“
capital expenditure, on methods of study and evaluation of the
need for health facilities, and on rules and regulations for the
performance of duties by the board and the regional agencies.
The advisory council shall, in addition, advise the board in the
administration of the state plan established pursuant to section
six hundred et seq. of the federal Public Health Service Act for
the construction and modernization of public and nonprofit
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private health care facilities. In addition, the council shall advise
the Department of Public Health on the administration of laws

relative to the distribution, construction and modernization,
establishment, and maintenance of health care facilities.
Section 5. The secretary shall designate, from time to time,
one regional agency for each appropriate region of the commonwealth, provided such agency shall have the capability of
assessing the need for health services in its region and a majority
of its governing body shall be consumers; the secretary shall
designate the 314(b) agency as the regional agency if it meets the
aforesaid criteria.
Section 6. a) Any person or health facility proposing a capital
expenditure shall apply to the board for approval in a manner
prescribed under the regulations of the board. Every applicant,
upon sending his application to the board, shall send a copy
thereof to the appropriate regional agency, if such agency has
been designated.
b) The regional agency shall make such studies and inquiries
with respect to every application within its jurisdiction as it
deems necessary to enable it to make a recommendation thereon
to the board. Every applicant shall make available such information as the regional agency may reasonably request to enable
it to evaluate the application. Said agency shall, within sixty days
of receipt of a copy of an application, file with the board a
recommendation consistent with criteria for judgment set forth
in this chapter and any rules or regulations promulgated by the
board. The recommendation shall be in writing and shall include
any findings and conclusions made. A copy shall be sent to the
applicant. By agreement in writing with an applicant approved by
the board, the regional agency may extend the period for filing a
4-i

;
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c) Not less than fifteen nor more than
137
139
140
141
142
143
144
145

4

_.

~i—ii

after
receipt of a recommendation from a regional agency, the board
shall approve or disapprove, in whole or in part, the proposed
capital expenditure. Where the regional agency fails to make a
recommendation within the time period permitted under this
section, the board shall act within ninety days after the end of
said time period.
d) The board may seek a recommendation from the appropriate regional agency with respect to a capital expenditure made
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prior to the establishment of the board, made without making
application as required hereunder, or a capital expenditure for
which board approval had been in effect for more than two
years, and may disapprove such expenditure, in whole or in part.
e) The board shall approve no capital expenditure unless it
finds that the capital expenditure is needed in the region and that
the capital expenditure will contribute to an efficient health
delivery system. In evaluating a capital expenditure or proposed
capital expenditure, the board shall take into consideration at#
least the following criteria:
i) the need for health services in a region;
ii) the extent to which existing facilities meet that need;
hi) the availability of ambulatory or other inpatient services

as an alternative or substitute for those under consideration;
iv) the possible economies and improvement of service that
may be derived from the operation of joint, cooperative, or
shared health resources;
v) the extent to which the capital expenditure or proposed
capital expenditure contributes to the efficient utilization of
health resources; and,
vi) the extent to which any capital expenditure contributes
to the development of organizations providing needed prepaid,
comprehensive services, including preventative, diagnostic,
treatment, and rehabilitative services.
f) Upon written request of an applicant received by the board
not more than fifteen days after the filing of a recommendation
by a regional agency under subsection (b), or, if said recommendation is not filed within the time period prescribed under
this section, not more than fifteen days after the end of said time
period, the board shall accord such applicant the opportunity to
appear before the board for the purpose of presenting data, views
or argument in support of his application. The board may accord
any interested person such opportunity upon written request
any time prior to board action on an application.
g) Any applicant or person with substantial interest adversely
affected by approval or disapproval, in whole or in part of a

capital expenditure shall, upon
board within thirty days of such
in accordance with chapter thirty
officer designated by the board,

written request made to the
action, be entitled to a hearing
A before the board or a hearing
who shall be an attorney and
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186 who shall not be subject to chapter thirty-one. Whenever the
187 board designates a hearing officer to hear a matter, he shall
188 render a tentative decision. Upon hearing a matter, or upon
189 receiving the tentative decision of a hearing officer, the board
190 shall render a final decision subject to judicial review in
191 accordance with the provisions of chapter thirty A.
192 h) Notwithstanding any other provisions of this section, an
193 applicant shall not be eligible for approval if the department of
*94 public health finds, after hearing, that he is not a responsible and
*95 suitable person as required under sections fifty-one and seventy196 one of chapter one hundred eleven.
197
Section 7. No person shall transfer or assign, voluntarily or
198 involuntarily, directly or indirectly, or by transfer of control of
199 any corporation, any approval by the board except upon
200 application to the board and upon finding by it that the public
201 interest will be served by such transfer or assignment. In
202 reviewing an application for transfer or assignment, the board
203 shall consider whether the proposed transfer or assignment will
204 result in an increase in capital expenditure, and it shall also
205 consider at least such criteria as it takes into account in
206 considering an application for approval of a capital expenditure.
SECTION 2. Section 30L of chapter 7 of the General Laws, as
2 appearing in section 3 of chapter 492 of the acts of 1968, is
3 hereby amended by adding, at the end thereof, the following new
4 paragraph:

5
6
-7
8
9
10
11
12
13
14
15
16
17

In determining rates of payment under this section and section
thirty M through thirty P, inclusive, of this chapter, the commission shall not include any amount which is attributable to
depreciation, interest, a return on equity capital, or other
expenses related to a capital expenditure, as defined in section
one of chapter one hundred and eleven A of the General Laws,
which is disapproved, in whole or in part, by the health facilities
planning board in accordance with the provision of said chapter
one hundred eleven A. With respect to any provider which is
reimbursed on a per capita basis, the commission shall exclude an
amount which in its judgment is a reasonable equivalent to the
amount which would otherwise be excluded under this paragraph
if payment were to be made on other than a per capita basis.
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SECTION 3. Section 51 of said chapter 111, as most recently
amended by section 1 of chapter 891 of the acts of 1967, is
hereby further amended by striking the second paragraph, and by
striking the fourth paragraph and inserting in place of the fourth
paragraph the following paragraph:
No person shall undertake, or engage in, the construction or
modernization of a hospital, institution for unwed mothers, or
clinic, unless the department or its designee has given prior
approval in writing to final architectural plans and specifications^,'
for such construction or modernization. Any person proposing to
undertake the construction or modernization of a hospital,
institution for unwed mothers, or clinic shall submit to the
department preliminary and final architectural plans and specifications, together with such other documents and information as
the department may require. In case of construction ormodernization involving a capital expenditure as defined in chapter one
hundred eleven A neither the department nor its designee shall
approve final plans and specifications unless the health facilities
planning board has approved such expenditure in accordance
with the provisions of said chapter one hundred eleven A.
SECTION 4. Section 52 of chapter 111 of the General Laws,
4 of chapter 891 of the acts
1966,
amended
by adding, at the end
of
is hereby further
thereof, the following new paragraphs:
“Construction” shall include construction of new buildings,
expansion, remodelling, and alteration of existing buildings, and
initial equipment of any such buildings.
“Modernization” shall include alteration, major repair, remodelling, replacement, and renovation of existing buildings, and
replacement of built-in equipment of existing buildings.
as most recently amended by section

1
SECTION 5. Section 55 of chapter 111 of the General Laws,|>
2 as most recently amended by section 5 of chapter 891 of the acts
3 of 1967, is hereby repealed.
SECTION 6. Section 71 of said chapter 111, as most recently
2 amended by chapter 881 of the acts of 1970, is hereby further
3 amended by striking out the fourteenth paragraph and inserting
4 in place thereof the following paragraphs:
1

-
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5
6
7
8
9
10
-11

No person shall undertake, or engage in, the construction or
modernization of a convalescent or nursing home, or other
institution subject to this section, unless the department or its
designee has given prior approval in writing to final architectural
plans and specifications for such construction or modernization.
Any person proposing to undertake the construction or modernization of a nursing home or other subject institution shall
.12 submit to the department preliminary and final architectural
�l3 plans and specifications, together with such other documents and
14 information as the department may require. In the case of
15 construction or modernization involving a capital expenditure as
16 defined in chapter one hundred eleven A, neither the department
17 nor its designee shall approve final plans and specifications unless
18 the health facilities planning board has approved such expendi-19 hire in accordance with the provisions of said chapter one
20 hundred eleven A. For the purpose of this paragraph, “con-21 struction” and “modernization” shall have the same meaning as
22 in section fifty-two of this chapter.
23
Any expansion, alteration, major repair, or replacement of a
licensed
24
nursing home shall be made in accordance with the same
25 standards relative to fire-proof construction and fire-resistive
26 materials as are required of an applicant for an original license for
27 the establishment or maintenance of a nursing or convalescent
28 home.
SECTION 7. Section sof chapter 176 Aof the General Laws,
1
2 as most recently amended by chapter 874 of the acts of 1969, is
3 hereby amended by adding, after the seventh paragraph thereof,
4 the following new paragraph:
5
In determining or approving rates of payment or contracts
6 under this section, the commission shall not include any amount
7 which is attributable to depreciation, interest, a return on equity
.% 8 capital, or other expenses related to a capital expenditure, as
9 defined in section one of chapter one hundred and eleven A of
10 the General Laws, which is disapproved, in whole or in part, by
11 the health facilities planning board in accordance with the
12 provision of said chapter one hundred and eleven A. With respect
13 to any provider which is reimbursed on a per capita basis, the
14 commission shall exclude an amount which would otherwise be
15 excluded under this paragraph if payment were to be made on
16 other than a per capita basis.
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SECTION 8. The original gubernatorial appointees to the
health facilities planning board established under section two of
chapter one hundred eleven A of the General Laws, as inserted
by section one of this act, shall serve as follows: one for a term
of one year from the effective date of this act, one for a term of
two years from said date, and one for a term of three years from
said date. The original gubernatorial appointees to the health
facilities advisory council established under section four of
chapter one hundred eleven A of the General Laws, as inserted^
by section one of this act, shall serve as follows; six consumer
members for terms of one year from the effective date of this
act, five consumer members for terms of two years from said
date, and the six members who are not consumers for terms of
three years from said date.

SECTION 9. If any provision of this act or the application
1
2 thereof to any person or circumstance is held invalid, the
3 inability shall not affect other provisions or applications of this
4 act which can be given effect without the invalid provision or
5 application, and for this purpose the provisions of this act are
6 separable.
1

SECTION 10. This act shall take effect on September 1, 1972.
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