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Substituted by the House, on motion of Mr. Linsky of Brookline,
in part, for the Bill relative to the aggregate amount of notes and
bonds of the Massachusetts Housing Finance Agency (House, No.
6259). September 23.

Commontoealtf) of 4Wastfacf)Uictte
In the Year One Thousand Nine Hundred and Seventy-One.

An Act

clarifying certain provisions of the statute pro-

viding

FOR THE CONSTRUCTION OF LOW OR MODERATE INCOME

HOUSING IN

CITIES AND TOWNS IN WHICH LOCAL RESTRICTIONS

HAMPER SUCH CONSTRUCTION.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

follows:
1
SECTION 1. Chapter 408 of the General Laws is hereby
2 amended by striking out section 20, as appearing in section 1 of
3 chapter 774 of the acts of 1969, and inserting in place thereof
4 the following section;
5
Section 20. The following words, wherever used in this section
6 and sections twenty-one to twenty-three, inclusive, shall unless a
7 different meaning clearly appears from the context, have the
8 following meanings:
9
“Low or moderate income housing”, any housing subsidized
10 through loan, grant, interest subsidy, rent subsidy or guarantee
11 by the federal or state government or any instrumentality thereof
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under any program to assist the construction, rehabilitation,
purchase or rental of low or moderate income housing as defined
in the applicable federal or state law, whether built, operated or
otherwise made available by any public agency or any non-profit
or limited dividend organization. Such housing shall include any
housing as to which the owner participates in any leased housing
or rent supplement program and shall also include turnkey
housing, but shall not include housing for which the sole subsidy
is for code enforcement.
“Uneconomic”, any condition brought about by any single
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22 factor or combination of factors to the extent that it makes it
23 impossible for a public agency, a nonprofit organization or a
24 limited dividend organization to proceed in building, purchasing
25 or operating low or moderate income housing or improbable that
26 a public agency or nonprofit organization can so proceed without
27 financial loss, or improbable that for a limited dividend organiza-28 tion can so proceed and still realize a reasonable return in
29 building or operating such housing within the limitations set by
30 the subsidizing agency of government or the size, cost, maximum
31 mortgage or character of the development or on the amount or
2 nature of the subsidy or on the tenants, rentals and income
permissible, and without substantially changing the unit sizes
proposed by the public agency or nonprofit or limited dividend

f
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‘Local or state requirements and regulations” shall, without
37 limitation, include any zoning by-law or zoning ordinance or
38 building, fire or health code.
39
“Consistent with local conditions.” Local or state require-40 ments and regulations affecting proposed housing which is the
41 subject of an application for a comprehensive permit pursuant to
42 Section 21 of this chapter shall be considered consistent with

43 local conditions only if they are no more restrictive as applied to
44 subsidized housing than they are as applied to unsubsidized,
45 multiple-unit housing and if either (1) no local and no regional
46 need exists for low and moderate income housing or (2) the
47 construction or operation of the proposed housing in violation of
48 such requirements and regulations would be unreasonably bur-49 densome to the city or town. Local or regional need for such
50 housing shall be conclusively shown by a finding of such need
51 made by the subsidizing agency of government. Such housing
52 shall be deemed unreasonably burdensome to a city or town only
53 if (a) the construction or operation of the proposed housing
54 would substantially and directly imperil the physical safety or
55 health of the occupants of the proposed housing or of other
56 persons; (b) such housing would not be located within reasonable
57 access to available public transportation, schools, recreation
58 facilities, and shopping and service facilities needed by residents
59 of the proposed housing, (c) the density, design, or site planning
60 of the proposed housing would be inconsistent with and seriously
61 detrimental to an established physical character possessed by the
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proposed site or its surroundings or (d) the location of such
proposed housing is not within an area designated for low or
moderate income housing on a plan submitted by the city or
town to the commissioner of community affairs, with respect to
which plan there is in effect a certification by the commissioner
to the clerk of the city or town that the city or town is currently
meeting its local need for low or moderate income housing and
its fair share of the regional need for such housing, or that state
and local requirements and regulations applicable to areas
designated on the plan for such housing will allow such city or
town to meet without unreasonable delay its local need and its
fair share of the regional need for such housing.
For the purposes of subsection (d), a city or town shall be
deemed to be currently meeting its local need and its fair share of
the regional need for such housing, (i) if low or moderate income
housing units exist or are already under construction (excluding
units occupied under rental assistance or leased housing programs) of a number in excess of ten percent of the total housing
units of the city or town or which occupy a land area comprising
one and one half percent of the total land area zoned for
residential, commercial or industrial use, or (ii) for any one
calendar year if construction has commenced within such year of
units of such housing on sites in such city or town comprising
more than three tenths of one percent of such land area or ten
acres, whichever is larger; provided, however, that land area
owned by the United States, the commonwealth or any political
subdivision thereof, the metropolitan district commission or any
state public authority shall be excluded from the total land area
referred to above. A city or town shall be deemed to meet
without unreasonable delay its local need and its fair share of the
regional need for such housing if its plan provides that the
number of low or moderate income housing units equal to ten
percent of the total housing units of the city or town or which
occupy a land area comprising one and one half percent of the
total land area zoned for residential, commercial or industrial use
can be reached by the annual commencement of construction of
such units, in the current calendar year and in immediate
succeeding calendar years on sites in such city or town
comprising at least three tenths of one percent of such land area
or ten acres, whichever is larger; provided, however, that land
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102 area owned by the United States, the commonwealth or any
103 political subdivision thereof, the metropolitan district commis-104 sion or any state public authority shall be excluded from the
105 total land area referred to above. In the case of subsidized low or
106 moderate income housing units which are part of a development
107 containing units which are not intended for or available to low or
108 moderate income persons, the land area to be considered for
109 purposes of the previous two sentences shall be the same
1 10 percentage of the land area of such project as the number of low
111 or moderate income units in such project bears to the total
112 number of units. The department shall establish rules and
113 regulations, including guidelines and standards, to assist Boards
114 of Appeals and the Housing Appeals Committee in making the
1 15 determinations required by sections twenty through twenty-three
116 of this chapter.
“Local board”, any town or city board of appeals, board of
117
1 18 survey, board or department of public works, board of health,
119 board of subdivision control appeals, planning board, building
120 inspector or the officer or board having supervision of the
121 construction of buildings or the power of enforcing municipal
122 building laws, or board of selectmen, city council or town
123 meeting.

1

SECTION 2. Said chapter 408 is hereby further amended by
striking
out section 21, as so appearing, and inserting in place
2
3 thereof the following section:
Section 21. Any public agency or limited dividend or
4
5 nonprofit organization proposing to build low or moderate
6 housing, or any public agency proposing to purchase, operate or
7 authorize the construction or occupation of such housing, may
8 submit to the board of appeals, established under section
9 fourteen of chapter forty A, a single application in lieu of
10 separate applicable local boards. The application shall include
11 copies of such documents and materials as have been submitted
12 to the subsidizing agency of government, and such site plans,
13 building plans and other materials as shall be required by
14 regulation of the department of community affairs. The board of
15 appeals shall forthwith notify each such local board, as appli-16 cable, of the filing of such application by sending a copy thereof
17 to such local boards, and in the case of a town meeting to the

I
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18 moderator, for their recommendations and shall, within thirty
19 days of the receipt of such application, hold a public hearing on
20 the same. The board of appeals shall request the appearance at
21 said hearing of such representatives of said local boards as are
n
deemed necessary or helpful in making its decision upon such
23 application and shall, except as hereinafter provided, have the
24 same power to issue permits or approvals as any local board or
25 official who would otherwise act with respect to such applica26 tion, including but not limited to the power to attach to said
27 permit or approval conditions and requirements with respect to
28 height, site plan, size or shape, or building materials as are
29 consistent with the terms of this section. The board of appeals in
30 making its decision on said application, shall take into considera31 tion the recommendations of the local boards and shall have the
32 authority to use the testimony of consultants. It shall determine
33 whether in their combined effect the conditions, and the local or
34 state requirements and regulations otherwise applicable to or
35 recommended to be imposed on such housing would make its
36
37
38
39
40
41
42
43

I

construction or operation uneconomic and, if so, whether each
such condition, requirement, and regulation, is consistent with
local conditions; the board of appeals shall have the power to and
shall, in the exercise of its power to issue permits or approvals
under this section, disregard any otherwise applicable or recommended condition, requirement or regulation which is not
consistent with local conditions insofar as necessary to provide
that the construction or operation of the proposed housing will

44 not be made uneconomic.
45
The provisions of section seventeen of chapter forty A shall
46 apply to all such hearings. The board of appeals shall render a
47 decision, based upon a majority vote of said board, within forty
48 days after the termination of the public hearing and, if favorable
49 to the applicant, shall forthwith issue a comprehensive permit or
50 approval. If there has been no final approval by the subsidizing
51 agency or government of financing or of the need for such
52 housing, or no final approval by any state agency or official
53 which must pass on any condition relating to the proposed
54 project, the board of appeals shall not deny a permit solely on
55 the ground that such approval has not been received, but shall
56 condition the permit upon the applicant obtaining such approval.
57 Any requirements of such subsidizing agency of government or
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state agency or official imposed after receipt of a conditional
permit shall be incorporated into such permit without the
necessity of a further hearing. If said hearing is not convened or a
decision is not rendered within the time allowed, unless the time
has been extended by mutual agreement between the board and
the applicant, the application shall be deemed to have been
allowed and the comprehensive permit or approval shall forth-65 with issue. Any person or persons aggrieved by the issuance of a

58
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66 comprehensive permit shall have as their exclusive remedy an
67 appeal to the housing appeals committee in the department of
68 community affairs.

SECTION 3. Section 22 of said chapter 408, as so appearing,
1
is
hereby amended by striking out the last sentence and inserting
2
3 in place thereof the following sentence:
Such decision may be appealed by any aggrieved party to the
4
5 Superior Court, whose review shall be limited to the issues which
6 can be reviewed by the housing appeals committee under section
7 23 of this chapter and whose standard of review shall be limited
8 to whether there is substantial evidence to sustain the decision of
9 the committee'and whether the committee has committed any
10 error of law. On motion of any party, the case shall be advanced
1 | for a speedy hearing.
1
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SECTION 4. Said chapter 408 is hereby further amended by
striking out section 23, as so appearing, and inserting in place
thereof the following section:
Section 23. The hearing by the housing appeals committee in
the department of community affairs shall be on adjudicatory
proceeding within the meaning of chapter thirty A but shall be
limited to the issues of whether, in the case of a grant or denial
of an application, the determination by the board of appeals that
local or state requirements and regulations arc consistent with
local conditions was or was not justified and in the case of an
approval of an application with conditions and requirements)
imposed, whether such conditions and requirements in their
combined effect make the construction, purchase or operation of
such housing uneconomic and, if so, whether each of them is
consistent with local conditions. If the committee finds, in the
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case of a denial, that the determination of the board of appeals
that local or state requirements and regulations are consistent
with local conditions was not justified, it shall vacate such
decision and shall direct the board to issue a comprehensive
permit or approval to the applicant. If the committee finds that a
grant of a permit by the board was proper, it shall affirm the
board’s action. If the committee finds, in the case of an approval
with conditions and requirements imposed, that the building or
operation of such housing is made uneconomic by the inclusion
of conditions or requirements which are not consistent with local
conditions, it shall order such board to remove any such
condition or requirement or to modify it so as to make the

proposal no longer uneconomic and to issue any necessary permit
or approval; provided, however, that the committee shall not
issue any order that would permit the building or operation of
such housing in accordance with standards less safe than the
applicable building and site plan requirements of the U.S.
Department of Housing and Urban Development, the Massachusetts Department of Community Affairs, the Federal Housing
Administration, the Massachusetts Housing Finance Agency or
whatever other governmental agency is financially assisting such
housing. Decisions or conditions and requirements imposed by a
board of appeals that are consistent with local conditions shall
not be vacated, modified or removed by the committee notwithstanding that such decisions or conditions and requirements have
the effect of making the applicant’s proposal uneconomic.

