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(Similar Matter Filed During Previous Session -

see Senate No. 1210 of 1971.)

By Mr. Cawley, a petition of Robert L. Cawley for legislation to create
in the city of Boston and the town of Brookline the Olmsted Historic
District, establishing the Olmsted historic district commission, and defin-
ing its powers and duties. Urban Affairs.

In the year One Thousand Nine Hundred and Seventy-Two.

An Act creating in the city of boston and the town of brook-
line THE OLMSTED HISTORIC DISTRICT, ESTABLISHING THE OLM-
STED HISTORIC DISTRICT COMMISSION, AND DEFINING ITS POWERS
AND DUTIES.

Be itenacted by theSenate andHouse of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Purposes. The purposes of this act are (a)
2 to safeguard the heritage of the city of Boston and the town
3 of Brookline by preventing the despoliation of a district which
4 reflects important elements of cultural, social, economic, and
5 political history; (b) to preserve and strengthen existing open
6 space and greenbelt areas within said district; (c) to preserve
7 insofar as practicable, the existing densities of dwelling units
8 within the portions of said district now or hereafter used for
9 residential purposes; (d) to preserve and strengthen the park

10 system originally laid out by the world-renowned American
11 landscape architect Frederick Law Olmsted; (e) to maintain
12 visual harmony with lands adjacent to said district including
13 park lands, other open spaces, and other property, whether
14 commercial or residential, in said city and town; (/) to main-
-15 tain said district as a landmark in the history of landscape
16 architecture; (g) to foster principles of conservation and ecol-
-17 ogy within said district; (h) to foster civic beauty; and (i) to
18 promote the educational, cultural, environmental, economic,
19 and general welfare of the public.
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1 Section 2. Creation of District. There is hereby created
2 in the city of Boston and the town of Brookline, hereinafter
3 respectively called the city and the town, a district, to be known
4 as the Olmsted Historic District, consisting of all lands lying
5 within twelve hundred feet of, and open to view from, the park
6 system consisting of the Back Bay Fens from Commonwealth
7 avenue to Brookline avenue, the Riverway from Brookline
8 avenue to Huntington avenue, Olmsted park from Huntington
9 avenue to Prince street, the Arborway from Prince street to

10 South street, the Arnold Arboretum from South Street, and
11 the park and parkway lands in the city lying west of Walter
12 street and north of Weld street.

1 Section 3. Establishment of Commission. There shall be
2 in the district a board, known as the Olmsted Historic District
3 Commission, consisting of seven commissioners with an alter-
-4 nate for each commissioner. Whenever there is a vacancy in
5 the office of a commissioner, or whenever a commissioner is
6 absent or unable for any cause to perform his duties, the al-
-7 ternate appointed in the same manner as such commissioner
8 shall exercise the power and perform the duties of such com-
9 missioner; but an alternate shall not otherwise be deemed to

10 be, or act as, a member of the board.
11 Five of the commissioners, and five of the alternates, shall
12 be appointed by the mayor of the city as follows; one commis-
-13 sioner from two candidates, and one alternate from two other
14 candidates, nominated by the Jamaica Plain Community Coun-

-15 cil, Inc.; one commissioner from two candidates, and one al-
-16 ternate from two other candidates, nominated by the President
17 and Fellows of Harvard College as having an interest in the
18 Arnold Arboretum; one commissioner from two candidates,
19 and one alternate from two other candidates, nominated by
20 the conservation commission of the city; one commissioner
21 from two candidates, and one alternate from two other can-
-22 didates, nominated by the Massachusetts Historical Commis-
-23 sion; and one commissioner, and one alternate, selected at
24 large by said mayor. The other two commissioners and the
25 other two alternates, shall be appointed by vote of the select-
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26 men of the town as follows: one commissioner from two can-
-27 didates, and one alternate from two other candidates, nomi-
-28 nated by the conservation commission of the town; and one
29 commissioner, and one alternate, selected at large by said se-
-30 lectmen.
31 The commissioners and alternates initially appointed shall
32 serve, in the case of those appointed upon nomination of the
33 Jamaica Plain Community Council, Inc., for a term expiring on
34 the first Monday in May, nineteen hundred and seventy-three,
35 in the case of those appointed upon nomination of the Presi-
-36 dent and Fellows of Harvard College, for a term expiring on
37 the first Monday in May, nineteen hundred and seventy-four,
38 in the case of those appointed upon nomination of the conser-
-39 vation commission of the city, and upon nomination of the
40 conservation commission of the town, for a term expiring on
41 the first Monday in May, nineteen hundred and seventy-five,
42 in the case of those appointed upon nomination of the Mas-
-43 sachusetts Historical Commission, for a term expiring on the
44 first Monday in May, nineteen hundred and seventy-six, and
45 in the case of those selected at large, for a term expiring on
46 the first Monday in May, nineteen hundred and seventy-seven.
47 As the term of any such commissioner or alternate, or of any
48 subsequent commissioner or alternate, expires, his successor
49 shall be appointed in like manner as such commissioner or al-
-50 ternate for a term of five years. Any vacancy in the office of
51 a commissioner or alternate shall be filled in like manner for
52 the unexpired term. Every commissioner and every alternate
53 shall continue in office after the expiration of his term until
54 his successor is duly appointed and qualified.
55 The commission shall annually as soon as conveniently may
56 be after the first Monday in May, elect one of its members as

p 57 chairman and another as vice chairman. The commission shall
58 also elect a secretary from within or without its membership,
59 who shall be exempt from the civil service laws and rules and
60 shall receive from the city such compensation as the commis-
-61 sion, with the approval of the mayor of the city, shall from
62 time to time fix. Whenever the secretary shall not be in at-
-63 tendance at a meeting of the commission, the commission
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64 shall elect a secretary pro tem for such meeting, who shall re-
-65 ceive such compensation as the commission, with the approval
66 of the mayor of the city, shall fix. The members of the com-
-67 mission shall serve without compensation, but, out of the sep-
-68 arate account hereinafter provided for, shall be reimbursed
69 for expenses necessarily incurred in the performance of their
70 duties. The records of the commission shall set forth every de-
-71 termination made by the commission and the vote of every
72 member participating therein and the absence or failure to
73 vote of every other member.
74 The commission may adopt, amend and repeal rules for the
75 regulation of its affairs and the conduct of its business.
76 The commission may accept grants or gifts of funds from
77 the federal government and from a charitable foundation, a
78 private corporation or an individual and may expend such
79 funds for the purposes of such grant or gift. The collector-
-80 treasurer of the city shall serve as treasurer of the district;
81 and any amount so received by the commission shall be de-
-82 posited with him and held as a separate account. To meet the
83 administrative costs and expenses of the commission, there
84 shall be paid into said separate account annually, by the city,
85 the sum of fifteen thousand dollars, and by the town, the sum
86 of five thousand dollars, and in addition thereto, such further
87 sums, if any, as the city and the town may appropriate.

1 Section 4. Limitation on Changes in Park System. With-
-2 out the prior permission in each instance of the commission,
3 the board or officer having charge of any part of the park
4 system described in section two shall not make any change
5 therein except such as may be required by urgent considera-
-6 tions of public safety; provided, however, that such board or
7 officer may, without such permission, do all such things not
8 involving change as are necessary or convenient to keep and
9 maintain such part of such park system in good condition.

1 Section 5. Limitation on Changes in District. —No per-
-2 son shall make any change in any part of the district open
3 to view from any part of the park system described in section
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4 two unless he shall have filed with the secretary of the com-
-5 mission an application so to do in such form and with such
6 plans, specifications and other material as the commission may
7 from time to time prescribe and a certificate of the non-appli-
-8 cability of this statute to such change or a certificate of ap-
-9 propriateness of such change shall have been issued as here-

-10 inafter provided in this act; provided, however, that nothing

(b) the demolition or removal or making safe of any building13
14 or structure, or part thereof, within the district which the
15 building commissioner of the city or of the town shall in their
16 respective jurisdictions certify is required by the public safety
17 because of an unsafe or dangerous condition, (c) the trimming
18 or cutting of trees or bushes obstructing, endangering, hinder-
19 ing or incommoding persons traveling on public ways, or the
20 trimming, cutting or removal of damaged trees, or the re-
21 moved of diseased, dying or dead trees or the removal of trees
22 condemned by public authority in the eradication of Dutch
23 Elm or other disease, (d) any change incident to work under
24 a permit lawfully issued by the building commissioner of the
25 city or of the town before the effective date of this act, or (e)
26 a sign other than a commercial advertising sign or billboard
27 having a total face area in excess of twenty square feet as
28 determined by aggregating the area of each face as computed
29 without regard to its shape by multiplying its maximum height
30 by its maximum width.

Section 6. Limitation on Issuance of Building Permit.
No permit shall be issued by the building commissioner of the
city or of the town within their respective jurisdictions for
the construction of any structure in the district or the recon-
struction, alteration or demolition of any structure now or
hereafter in the district, except in cases excluded by section
five of this act, unless the application for such permit shall
be accompanied by a certificate of non-applicability or a cer-
tificate of appropriateness issued as hereinafter provided in
this act.
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in this act shall be construed to prevent (a) any ordinary main-
-12 tenance or repair which involves no change so open to view,
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1 Section 7. Certificate of Non-applicability of Statute.
2 Without eight days, Saturdays, Sundays and legal holidays ex-
3 eluded, after an application is filed with the secretary of the
4 commission under section five, the commission or such com-
-5 missioner or commissioners as the commission may from time
6 to time designate so to do, shall consider such application and
7 accompanying plans, specifications and material and determine
8 whether the change is within the district and open to view
9 from any part of the park system described in section two.

10 If it is so determined that the change is either not in the dis-
-11 trict or not so open to view, the secretary of the commission
12 shall endorse on the application forthwith a certificate of the
13 non-applicability of this statute and return the application,
14 plans, specifications and other material to the applicant.

1 Section 8. Certificate of Appropriateness.— Within eight
2 days, Saturdays, Sunday and legal holidays excluded, after an
3 application is filed with the secretary of the commission under
4 section five, the commission or such commissioner or commis-
-5 sioners as the commission may from time to time designate
6 so to do, if it is determined that the change is within the dis-
-7 trict and open to view from a part of the park system de-
-8 scribed in section two, shall determine the estate materially
9 affected by such application and, unless a public hearing on

10 such application is waived in writing by all persons entitled
11 to notice thereof, shall forthwith cause its secretary to give
12 by mail, postage prepaid, to the applicant, to the owners of all
13 such estates as they appear on the then most recent real estate
14 tax list, and to any person filing written request for notice
15 of hearings, such request to be renewed yearly in December,
16 reasonable notice of a public hearing before the commission
17 on such application.
18 As soon as conveniently may be after such public hearing
19 or the waiver thereof, but in all events within thirty days,
20 Saturdays, Sundays and legal holidays excluded, after the fil-
-21 ing of the application, or within such further time as the ap-
-22 plicant may in writing allow, the commission shall determine
23 whether the proposed change will be appropriate to the pre-
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24 servation of the district for the purposes of this act, and whe-
25 ther, notwithstanding that it may be inappropriate, owing to
26 conditions especially affecting the estate involved, but not af-
27 fecting the district generally, failure to issue a certificate of
28 appropriateness will involve a substantial hardship to the ap-
29 plicant and such a certificate may be issued without sub-
30 stantial detriment to the public welfare and without substan-

s3l tial derogation from the intent and purposes of this act. In
32 passing upon the appropriateness of a proposed change, the
33 commission shall give due consideration to the desirability of
34 preserving and strengthening the park system described in sec-
35 tion two and existing open space and greenbelt areas and vis-
36 ual harmony therewith and of preserving existing densities
37 of buildings and structures within the district.
38 If the commission determines that the proposed change will
39 be appropriate or, although inappropriate, owing to condi-
40 tions as aforesaid, failure to issue a certificate of appropriate-
41 ness will involve substantial hardship to the applicant and is-
42 suance thereof may be made without substantial detriment or
43 derogation as aforesaid, or if the commission fails to make a
44 determination within the time hereinbefore prescribed, the
45 secretary of the commission shall forthwith issue to the appli-
46 cant a certificate of appropriateness. If the commission de-
47 termines that a certificate of appropriateness should not issue,
48 the commission shall forthwith spread upon its records and
49 reasons for such determination and may include recommenda-
50 tions respecting the proposed change. Thereupon, the secre-
51 tary of the commission shall forthwith by mail, postage pre-
-52 paid, give notice of such determination to the applicant and
53 to every person filing written request for such notice, trans-

•54 mitting therewith an attested copy of the reasons and recom-sss mendations, if any, spread upon the records of the commission.

1 Section 9. Appeal. Any person aggrieved by a determi-
-2 nation of the commission or by an approval of an application
3 through the failure of the commission to make a determina-
-4 tion within the time allowed under section eight, whether or
5 not previously a party to the proceeding, or any resident of
6 the district, or any state or municipal officer or agency, de-
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7 partment, authority, commission, district, board or council
8 may, within twenty days after the making of such determina-
9 tion or of an approval as aforesaid, appeal to the superior

10 court sitting in equity for the county in which the land affect-
-11 ed is situate. The court shall hear all pertinent evidence and
12 shall annul the determination of the commission if it finds the
13 reasons given by the commission to be unwarranted by the
14 evidence, or to be insufficient in law to warrant the deter
15 mination of the commission or make such other decree as jus-

-16 tice and equity may require. The remedies provided by this
17 section shall be exclusive; but the parties shall have all rights
18 of appeal and exception as in other equity cases.
19 Costs shall not be allowed against the commission unless it
20 shall appear to the court that the commission acted in bad
21 faith or with malice in the matter from which the appeal was
22 taken.
23 Costs shall not be allowed against the party appealing from
24 such determination or approval of the commission unless it
25 shall appear to the court that said party acted in bad faith
26 or with malice in making the appeal to the court.

1 Section 10. Enforcement. The superior court sitting in
2 equity in the counties of Suffolk and Norfolk shall have juris-
-3 diction to enforce the provisions of this act and may upon ap-
-4 plication of the commission restrain by injunction any viola-
-5 tion of this act and issue such orders for relief from viola-
-6 tions as justice or equity may require.
1 Section 11. Penn Central Transportation Company: This
2 act shall not apply to any locations of the Penn Central Trans-
-3 portation Company.
1 Section 12. Severability of Provisions: The provisions of
2 this act shall be deemed to be severable; and if any section,
3 paragraph or part of this act shall be held unconstitutional bj
4 any court of competent jurisdiction, the decision of such court
5 shall not affect or impair the validity of any other sections,
6 paragraphs or parts of this act.
1 Section 13. Effective Date of Act. This act shall take
2 effect upon its acceptance by the city of Boston and by the
3 town of Brookline, whichever shall last occur.


