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SENATE No. 1500

Senate, June 26, 1972

The committee on Bills in the Third Reading, to whom was
referred the bill requiring a determination of need prior to sub-
stantial changes being made in certain health care facilities in
the commonwealth (Senate, No. 1459), reports recommending that
the same be amended by substituting therefor a new draft entitled
“An Act establishing procedures for the determination by the de-
partment of public health of the need to expand certain health
care facilities” (Senate, No. 1500), and that, when so amended,
the same will be correctly drawn.

For the committee,

JAMES P. RURAK.
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An Act establishing procedures for the determinationby the
DEPARTMENT OF PUBLIC HEALTH OF THE NEED TO EXPAND CERTAIN
HEALTH CARE FACILITIES.

1 Whereas, The deferred operation of this act would tend to
defeat its purpose, which is, in part, to provide forthwith for

3 the appropriate allocation of certain resources for the provi-
-4 sion of health care services in the commonwealth, therefore
5 it is hereby declared to be an emergency law, necessary for
6 the immediate preservation of the public health, safety and
7 convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 6 of the General Laws is hereby
2 amended by inserting after section 165 the following sec-
3 tion:
4 Section 166. There shall be within the executive office of
5 human services a health facilities appeals board, hereinafter
6 called the board, which shall make determinations on appeals
7 filed pursuant to section twenty-five C of chapter one hun-
8 dred and eleven.
9 The board shall consist of five persons to be appointed for

10 terms of three years by the governor, at least three of whom
11 shall be consumers of health care services who are not of-
-12 fleers or employees of, and do not bear any fiduciary relation-
-13 ship to, a person or institution providing health care services.
14 One such consumer member shall be a member of the bar of

15 the commonwealth and shall be designated by the governor
16 to serve as chairman of the board. Persons appointed to the
17 board shall be knowledgeable in matters pertaining to the
18 delivery of health care services; and the governor, in making

19 said appointments, shall consider any persons recommended
20 to him for such purpose by the comprehensive health plan-
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21 ning agencies established pursuant to sections three hundred
22 fourteen (a) and three hundred fourteen (b) of the Federal
23 Public Health Service Act.
24 Each member of the board shall be paid fifty dollars for
25 each day spent in the performance of his duty, not to exceed
26 six thousand dollars in any fiscal year, and shall be reim-
-27 bursed for expenses actually and necessarily incurred in the
28 discharge of his duties.
29 The board, subject to appropriation, may employ such per-
-30 sons, none of whom shall be subject to the provisions of
31 chapter thirty-one or section nine A of chapter thirty, as may
32 be required to discharge its responsibilities. Such persons may
33 include, without limitation, hearing officers and persons ex-
-34 perienced in serving as masters and auditors in the supreme
35 judicial and superior courts.

1 Section 2. Section 16 of chapter 6A of the General Laws,
2 inserted by section 3 of chapter 704 of the acts of 1969, is
3 hereby amended by inserting after the words “health and wel-
-4 fare commission;”, in lines 21 and 22, the words: health
5 facilities appeals board;.

1 Section 3. Chapter 111 of the General Laws is hereby
2 amended by inserting after section 25 the following six sec-
-3 tionS:
4 Section 25A. In this section and sections twenty-five Bto
5 twenty-five F, inclusive, the following words shall have the
6 following meanings:

7 “Appropriate regional comprehensive health planning agen-
-8 cy,” the regional agency designated pursuant to the provi-
-9 sions of section three hundred fourteen (b) the Federal Public

10 Health Service Act, which was geographical jurisdiction of
11 the area served by a health care facility.
12 “Construction”, construction of a new health care facility;
13 the alteration of, expansion of, making of major repairs to,
14 remodeling of, renovation of or replacement of an existing
15 health care facility; the initial, additional or replacement
16 equipping of any such facility; the acquisition of consulting,
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17 architectural, and engineering services, and of site, when such
18 acquisition is directed toward an undertaking sufficiently
19 specific to constitutes part the subject matter of an applica-

-20 tion for determination of need under ’section twenty-five B.
21 “Department”, the department of public health; provided,
22 however, that no member of the public health council who is
23 an owner, in whole or in part, an officer or an employee of a
24 health care facility, or who bears any other fiduciary relation-
-25 ship to such a facility, shall participate in any decision which
26 would substantially affect the facility to which he is related.
27 “Health care facility”, a hospital, institution for the care
28 of unwed mothers or clinic, as defined in section fifty-two;
29 a long-term care facility, which is an infirmary maintained
30 in a town, a convalescent or nursing home, a rest home or a
31 charitable home for the aged, as defined in section seventy-
-32 one; a public medical institution, which is any medical in-
-33 stitution, and, after December first nineteen hundred and
34 seventy-two, any institution for the mentally ill or retarded,
35 supported in whole or in part by public funds, staffed by pro-
-36 fessional, medical and nursing personnel and providing medical
37 care, in accordance with standards established through li-
-38 censing, approval or certification for participation in the pro-
-39 grams administered under Titles 18 and 19 of the Federal So-
-40 cial Security Act, by the department; and any part of such
41 facilities; provided, however, that “health care facility” shall
42 not include a facility operated by a religious group relying
43 solely on spiritual means through prayer and healing and in
44 which health care by or under the supervision of doctors of
45 medicine, osteopathy, or dentistry is not provided.
46 “State comprehensive health planning agency”, the agency
47 designated pursuant to the provisions of the Federal Public
48 Health Service Act.
49 “Substantial capital expenditure”, the expenditure of a sum
50 of money, including an expenditure for the lease of capital
51 equipment at the purchase value of such equipment, for con-
-52 struction of a health care facility which exceeds, or may
53 reasonably be regarded as leading to an expenditure for con-
-54 struction in excess of, one hundred thousand dollars for an
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55 undertaking sufficiently specific to constitute the subject mat-
-56 ter of an application for determination of need under section
57 twenty-five B.
58 “Substantial change in services,” a change in kind, rather
59 than degree, of service as further defined by the department;
60 provided, however, that any increase in bed capacity of more
61 than four beds shall be a substantial change in service; and,
62 provided further, that any decrease in the level of service
63 offered by a nursing, convalescent or rest home, and any
64 change in service provided by a hospital to persons who are
65 not admitted as inpatients, which does not involve a sub-
-66 stantial capital expenditure shall not be subject to the provi-
-67 sions of sections twenty-five B through twenty-five F, in-
-68 elusive.
69 Section 258. Notwithstanding any contrary provision of
70 law, no person or agency of the commonwealth or any politi-
-71 cal subdivision thereof shall make substantial capital expendi-
-72 tures for construction of a health care facility or substantially
73 change the services of such a facility unless there is a deter-
-74 ruination by the department that there is need therefor.
75 The department, in making any such determination, shall
76 encourage appropriate allocation of private and public health
77 care resources and the development of alternative or sub-
-78 stitute methods of delivering health care services so that
79 adequate health care services will be made reasonably avail-
-80 able to every person within the commonwealth at the lowest
81 reasonable aggregate cost.
82 Applications for such determination shall be filed with the
83 department, together with such other forms and information
84 as shall be prescribed by, or acceptable to, the department. A
85 duplicate copy of such application, together with supporting
86 documentation therefor, shall be a public record and kept on
87 file in the department. The department may require a public
88 hearing on any such application.
89 Except in the case of an emergency situation determined
90 by the department as requires immediate action to prevent
91 further damage to the public health or to a health care fa-
-92 cility, the department shall not act upon an application for
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93 such determination unless (a) the application has been on
94 file with the department for at least thirty days, (b) the state
95 and appropriate regional comprehensive health planning
96 agencies have been provided copies of such application and
97 supporting documents and given reasonable opportunity to
98 comment thereon, and (c) a public hearing has been held
99 thereon when requested by the applicant, the state or appro-

100 priate regional comprehensive health planning agency, or any
101 ten taxpayers of the commonwealth. The department may
102 establish filing periods for such applications; and in such event
103 shall not act only upon an individual application filed during
104 such a period when such action would implicitly decide any
105 other application filed during such period.
106 The department shall approve or disapprove, in whole or
107 in part, or otherwise act upon every such application in a
108 timely manner, but in any event within one hundred and
109 twenty days after filing. Such determinations of need shall
110 be made in writing, setting forth the reasons therefor, and,
111 when any such determination is inconsistent with specific
112 recommendations filed in a timely manner with the depart-
-113 ment by any person or group empowered to request a public
114 hearing by clause (c) of the preceding paragraph, shall speeifi-
-115 cally discuss such inconsistent reasons. Every determination
116 of need and the reasons therefor shall constitute a public
117 record and be filed in the department.
118 The department shall stipulate the period during which a
119 determination of need shall remain in effect, which in no
120 event shall originally be longer than three years but which
121 may be extended by the department for cause shown. Any
122 such determination shall continue to be effective only upon
123 the applicant (a) making reasonable progress toward corn-
-124 pleting the construction or substantial change in services for
125 which need was determined to exist, (b) complying with all
126 other provisions of law relating to the construction, licensure,

127 and operation of health care facilities, and (c) complying
128 with such further terms and conditions as the department
129 reasonably shall require.
130 Section 25C. Every person, at least thirty days prior to
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131 making a public solicitation of funds or otherwise securing
132 financing for construction of a health care facility or a sub-
-133 stantial change in the services of a facility, shall file written
134 notice of his intent to do so with the department. In the case
135 of a solicitation of funds from the general public, the depart-
-136 ment may require such person to file an application for a
137 determination of need for such construction or substantial
138 change in services and to postpone any such public solicita-
-139 tion of funds until such application has been acted upon by
140 the department and such need has been found to exist; pro-
-141 vided, however, that failure of the department to comment
142 upon a notice of intent shall not be construed to constitute a
143 determination that such need exists. Nothing in this section
144 shall be construed to prohibit any person or agency subject
145 to sections twenty-five B to twenty-five F, inclusive, from ac-
-146 cepting gifts, and the provisions of this section shall not apply
147 to any such solicitation or securing of financing where the
148 undertaking to be funded is not sufficiently specific to con-
-149 stitute the subject matter of an application for determination
150 of need under section twenty-five B.
151 Each agency of the commonwealth and its political sub-
-152 divisions desiring to make substantial capital expenditure for
153 construction of a health care facility or to substantially change
154 the services of such a facility shall make application for de-
-155 termination of need therefor pursuant to section twenty-five
156 B, and the department shall transmit a report of its determina-
-157 tion thereon to the agencies empowered to recommend and
158 to make appropriations of money for the applicant agency.
159 Section 25D. Any person or agency filing an application for
160 determination of need or empowered to request a public hear-
-161 ing under the provisions of section twenty-five B, and ag-
-162 grieved by the determination thereof may, within fourteen
163 days after such determination, file an appeal to the health
164 facilities appeals board established by section one hundred and
165 sixty-six of chapter six. The appellant shall include with any
166 such appeal a certificate stating that said appeal is not know-
-167 ingly interposed for delay.
168 Any such appeal, in addition to any other requirements
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169 adopted by the board, shall be heard by the board or its
designated hearing officer within thirty days after its filing
and shall be limited to consideration of whether or not the
determination and reasons therefor satisfy the requirements
of section twenty-five B and whether or not the department
reasonably could make such determination from substantial
evidence then before it. If the matter is heard by a hearing
officer, such officer, within thirty days after hearing, shall
submit a recommended decision, reasons therefor and a de-
termination of each issue of fact or law incident to said recom-
mended decision to the board. The board shall, within sixty
days after filing of the appeal, issue a final decision, either de-
nying the appeal, in which case said decision shall be sub-
ject to judicial review under the provisions of section four-
teen of chapter thirty A to the extent they are not incon-
sistent with the provisions of this section, or order the mat-
ter remanded to the department for action consistent with
the opinion of the board. All proceedings of the board shall
be subject to the provisions of chapter thirty A to the extent
they are not inconsistent with the provisions of this Section.

170
171
172
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Section 25E. The department is hereby authorized and
directed to promulgate rules and regulations necessary for
the implementation of sections twenty-five B to twenty-five
F, inclusive.

189
190
191
192

Section 25F. The superior and supreme judicial courts shall
have jurisdiction, upon request of the department, the appro-
priate regional comprehensive health planning agency, or of
any ten taxpayers in the commonwealth to enforce the pro-
visions of sections twenty-five B to twenty-five F, inclusive.
Any violation of such provisions also shall constitute grounds
for refusing to grant or renew, modifying or revoking the
license of a health care facility or of any part thereof.

193
194
195
196
197
198
199
200

Section 4. All proceedings related to applications for de-
terminations of need filed purusant to chapter one thousand
one eighty of the acts of nineteen hundred and seventy-one
and pending before the department of public health imme-
diately prior to the expiration date of said chapter shall, on

1
2
3
4
5
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6 the effective date of this act, continue unabated and be deem-
-7 ed to be commenced under and pending before said depart-
8 ment under the provisions of sections twenty-five A to twenty-
-9 five F, inclusive, of chapter one hundred eleven of the Gen-

-10 eral Laws, inserted by section three of this act; provided,
11 however, that any such proceeding which relates to a trans-
-12 fer of ownership and does not involve a substantial capital
13 expenditure or a substantial change in services as defined
14 in said section twenty-five A, shall terminate on the expira-
-15 tion date of said chapter one thousand and eighty. All deter-
-16 minations of need granted and actions taken by said depart-
-17 ment under the provisions of said chapter one thousand and
18 eighty shall remain in full force and effect and be deemed to
19 be granted or taken under the provisions of said sections
20 twenty-five A to twenty-five F, inclusive. Health care facil-
-21 ity construction which was not subject to said chapter one
22 thousand and eighty and was commenced prior to the ef-
-23 fective date of this act may be completed without any deter-
-24 mination of need therefor; provided, however, that any sub-
-25 stantial capital expenditure for construction beyond the scope
26 of the construction so commenced and any substantial change
27 in services beyond the scope of those services, provision for
28 which was made in said construction, shall be subject to the
29 provisions of said sections twenty-five A to twenty-five F,
30 inclusive, as so inserted. For the purposes of this section, sub-
-31 stantial capital expenditure and substantial change in services
32 shall be defined as in said section twenty-five A, as so
33 inserted. Notwithstanding any other provision of this act,
34 all such determinations and actions taken by said department
35 under an instruction issued to said department by the gov-
-36 ernor on June seventh, nineteen hundred and seventy-two,
37 to continue to accept and process applications for such deter-
-38 minations as if said chapter one thousand eighty had continued
39 in effect beyond that date on which it had ceased to be ef-
-40 fective, are hereby ratified and confirmed and shall remain
41 in full force and effect.

1 Section 5. The first two members of the board establish-
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2 ed by section one hundred sixty-six of chapter six of the
3 General Laws, inserted by section one of this act, shall be
4 appointed for a term of one year, the third and fourth mem-
-5 bers for a term of two years, and the fifth member for a
6 term of three years.

1 Section 6. This act shall take effect as of June first,
2 nineteen hundred and seventy-two.





I

*

f

I

I

(


