
SENATE No. II

By Mr. Bulger, a petition (accompanied by bill, Senate, No. 11) of William
M. Bulger for legislation to conform the General Laws of Massachusetts rules of
civil procedure and the Massachusetts rules of appellate procedure: The Judi-
ciary

In the year One Thousand Nine Hundred and Seventy-Three

An Act conforming the general laws of Massachusetts to
THE MASSACHUSETTS RULES OF CIVIL PROCEDURE AND THE MAS-
SACHUSETTS RULES OF APPELLATE PROCEDURE

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 30A of the General Laws is hereby
2 amended by striking out section 7, added by section 1 of
3 chapter 681 of the acts of 1954, and inserting in place thereof
4 the following section:

6 Unless an exclusive mode of review is provided by law,
7 judicial review of any regulation may be had through an
8 action for declaratory relief in the manner and to the extent
9 provided under chapter two hundred and thirty-one A.

1 Section 2. Section 10A of said Chapter 30A, inserted by
2 section 2 of chapter 732 of the acts of 1971, is hereby
3 amended by-striking out the first sentence and inserting in
4 place thereof the following sentence;
5 Notwithstanding the provisions of section ten, not less
6 than ten persons may intervene in any adjudicatory
7 proceeding as defined in section one, in which damage to the
8 environment as defined in section seven A of chapter two
9 hundred and fourteen, is or might be at issue; provided,

however, that such intervention shall be limited to the issue
H of damage to the environment and the elimination or
12 reduction thereof in order that any decision in such proceed-
-13 ing shall include the disposition of such issue.

(Commomiu'allh of iHa'wadnuu'tto
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1 Section 3. Said chapter 30A is hereby further amended
2 by striking out sections 14 to 15, inclusive, and inserting in
3 place thereof the following two sections:

5 Except so far as any provision of law expressly precludes
6 judicial review, any person or appointing authority ag-
-7 grieved by a final decision of any agency in an adjudicatory
8 proceeding, whether such decision is affirmative or negative
9 in form, shall be entitled to a judicial review thereof, as

10 follows:

11 Where a statutory form of judicial review or appeal is
12 provided such statutory form shall govern in all respects,
13 except as to standards for review. The standards for review
14 shall be those set forth in paragraph (7) of this section,
15 except so far as statutes provide for review by trial de novo.
16 In so far as the statutory form of judicial review or appeal is
17 silent as to procedures provided in this section, the provi-
-18 sions of this section shall govern such procedures.
19 Where no statutory form of judicial review or appeal is
20 provided, judicial review shall be obtained by means of a
21 civil action, as follows:
22 (1) Proceedings for judicial review of an agency decision
23 shall be instituted in the superior court for the county (a)
24 where the plaintiffs or any of them reside or have their
25 principal place of business within the commonwealth, or (b)
26 where the agency has its principal office, or (c) of Suffolk.
27 The court may grant a change of venue upon good cause
28 shown. The action shall, except as provided in section
29 thirty-two of chapter six, be filed in the court within thirty
30 days after receipt of notice of the final decision of the
31 agency, or, if a petition for re-hearing has been timely filed
32 with the agency, within thirty days after receipt of notice of
33 agency denial of such petition for re-hearing. Upon applica-
-34 tion made within the thirty-day period or any extension
35 thereof, the court may for good cause shown extend the
36 time.
37 (2) Service shall be made upon the agency or one of its
38 members or upon its secretary or clerk and upon all parties
39 to the agency proceeding in which the decision sought to be

4 Section 14
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40 reviewed was made. For the purpose of such service the
41 agency upon request shall certify to the plaintiff the names
42 and addresses of all such parties as disclosed by its records,
43 and service upon parties so certified shall be sufficient. All
44 parties to the proceeding before the agency shall have the
45 right to intervene in the proceeding for review. The court
46 may in its discretion permit other interested persons to
47 intervene.
48 (3) The commencement of an action shall not operate as a
49 stay of enforcement of the agency decision, but the agency
50 may stay enforcement, and the reviewing court may order a
51 stay upon such terms as it considers proper.

52 (4) The agency shall, by way of answer, file in the court
53 the original or a certified copy of the record of the proceed-
-54 ing under review. The record shall consist of (a) the entire
55 proceedings, or (b) such portions thereof as the agency and
56 the parties may stipulate, or (c) a statement of the case
57 agreed to by the agency and the parties. The expense of
58 preparing the record may be assessed as part of the costs in
59 the case, and the court may, regardless of the outcome of the
60 case, assess any one unreasonably refusing to stipulate to
61 limit the record, for the additional expenses of preparation
62 caused by such refusal. The court may require or permit
63 subsequent corrections or additions to the record when
64 deemed desirable.
65 (5) The review shall de conducted by the court without a
66 jury and shall be confined to the record, except that in cases
67 of alleged irregularities in procedure before the agency, not
68 shown in (he record, testimony thereon may be taken in the
69 court.
70 (6) If application is made to the court for leave to present
71 additional evidence, and it is shown to the satisfaction of the
72 court that the additional evidence is material to the issues in
73 the case, and that there was good reason for failure to
74 present it in the proceeding before the agency, the court may
75 order that the additional evidence be taken before the
76 agency upon such conditions as the court deems proper. The
77 agency may modify its findings and decision by reason of
78 such additional evidence and shall file with the reviewing
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79 court, to become part of the record, the additional evidence,

80 together with any modified or new findings or decision.
81 additional evidence, together with any modified or new
82 findings or decision.

83 (7) The court may affirm the decision of the agency, or

84 remand the matter for further proceedings before the agen-
-85 cy; or the court may set aside or modify the decision, or
86 compel any action unlawfully withheld or unreasonably
87 delayed, if it determines that the substantial rights of any
88 party may have been prejudiced because the agency deci-
-89 sion is -

90 (a) In violation of constitutional provisions; or
91 (b) In excess of the statutory authority or jursidiction of
92 the agency; or

93 (c) Based upon an error of law; or
94 (d) Made upon unlawfulprocedure; or
95 (e) Unsupported by substantial evidence; or
96 (f) Unwarranted by facts found by the court on the record
97 as submitted or as amplified under paragraph (6) of this
98 section, in those instances where the court is constitutional-
-99 ly required to make independent findings of fact; or

100 (g) Arbitrary or capricious, an abuse of discretion, or
101 otherwise not in accordance with law.
102 The court shall make the foregoing determinations upon
103 consideration of the entire record, or such portions of the
104 record as may be cited by the parties. The court shall give
105 due weight to the experience, technical competence, and
106 specialized knowledge of the agency, as well as to the
107 discretionary authority conferred upon it.
108 If the court finds that the action of the appointing
109 authority in discharging, removing, suspending, laying off,
110 lowering in rank or compensation or abolishing his position,
111 or the action of the commission confirming the action taken
112 by the appointing authority, was not justified, the employee
113 shall be reinstated in his office or position without loss of
114 compensation and the court shall assess reasonable costs
115 against the employer.



SENATE No. 11.1973. | 5

1 Section 4. Chapter 40A of the General Laws is hereby
2 amended by striking out section 21, as most recently amen-
-3 ded by chapter 80 of the acts of 1970, and inserting in place
4 thereof the following section:

6 Any person aggrieved by a decision of the board of appeals
7 may within twenty-one days after the decision is filed in the
8 office of the city or town clerk bring a petition in the district
9 court within the judicial district the land area to be affected
10 is situated, addressed to the justice of the court praying that
11 the action of the board of appeals may be reviewed by the
12 court and after such notice as the court may deem necessa-
-13 ry, it shall hear witness, review such action and determine
14 whether or not upon all the evidence the decision exceeds
15 the authority of the board. If the court finds that said
16 decision was proper the action of the board shall be affir-
-17 med; otherwise it shall be annulled and the board shall be
18 notified to change its records accordingly and to act in
19 accordance with such decision.
20 Notwithstanding the provisions of the first paragraph of
21 this section any person aggrieved by the decision of the
22 board of appeals or of the district court, whether or not
23 previously a party to the proceeding, and including any
24 municipal officer or planning board may appeal to the
25 superior court for the county in which the land is situated,
26 by commencing a civil action within twenty days after the
27 decision has been filed in the office of the city or town clerk
28 of the district court hearing such matter. Written notice of
29 such appeal together with a copy of the complaint shall be
30 given to such city or town clerk within said twenty day
31 appeal period. There shall be attached to the complaint a
32 copy of the decision appealed from, bearing the date of the
33 filing thereof, certified by the city or town clerk with whom
34 the decision was filed.
35 Where the action is commenced by someone other than
36 the original applicant, appellant or petitioner, such original
37 applicant, appellant or petitioner and all the members of the
38 board of appeals shall be named as parties defendant. To
39 avoid delay in the proceedings the plaintiff shall cause each

5 Section 21
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40 of the defendants to be served with process within fourteen
days after the filing of the complaint, and shall, within
twenty-one days after the commencement of the action, file
with the clerk of the court an affidavit that such service has
been made. If no such affidavit is filed within such time the
action shall be dismissed. No answer shall be required but
an answer may be filed. Other interested persons may be
permitted to intervene, upon motion. The court shall hear all
evidence pertinent to the authority of the board and deter-
mine the facts, and, upon the facts as so determined, annul
such decision if found to exceed the authority of such board,
or make such other judgment as justice and equity may
require. The foregoing remedy shall be exclusive, but the
parties shall have all rights of appeal as in other cases.

41
42
43
44
45
46
47
48
49
50
51
52
53

A city or town may provide any municipal officer or board
with legal counsel for appealing, as provided in this section,
a decision of a board of appeals and for taking such other
subsequent action as parties in other cases are permitted to
take.

54
55

56
57
58

Costs shall not be allowed against the board unless it shall
appear to the court that the board in making the decision
appealed from acted with gross negligence, in bad faith or
with malice.

59
60
61
62

Costs shall not be allowed against the party appealing
from the decision of the board unless it shall appear to the
court that said appellant or appellants acted in bad faith or
with malice in making the appeal to the court.

63
64
65
66

All issues in any proceeding under this section shall have
precedence over all other civil actions and proceedings.

67
68

1 Section 5. Chapter 58A of the General Laws is hereby
2 amended by striking out section 13, as most recently amen-
-3 ded by chapter 692 of the acts of 1969,and inserting in place
4 thereof the following section:

6 The board shall make a decision in each case heard by it
7 and may make findings of fact and report thereon in
8 writing; provided, that every decision granting an abate-
-9 ment without findings of fact and report which relates to a

5 Section 13
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10 tax on land with one or more buildings thereon shall, if so
11 requested by the appellee in writing at the commencement
12 of the hearing, state separately the value of the land and of
13 each building. Except in cases heard under the informal
14 procedure authorized by section seven A, the board shall
15 make such findings and report thereon if so requested by
16 either party within ten days of a decision without finding of
17 fact. Such report may, in the discretion of the board, contain
18 an opinion in writing, in addition to the findings of fact and
19 decision. If no party requests such findings and report, all
20 parties shall be deemed to have waived all rights of appeal to
21 the supreme judicial court upon questions as to the admis-
-22 sion of exclusion of evidence, or as to whether a finding was
23 warranted by the evidence. All reports, findings and
24 opinions of the board and all evidence received by the board,
25 including a transcript of any official report of the
26 proceedings, shall be open to the inspection of the public;
27 except that the originals of books, documents, records,
28 models, diagrams and other exhibits introduced in evidence
29 before the board may be withdrawn from the custody of the
30 board in such manner and upon such terms as the board
31 may in its discretion prescribe. The decision of the board
32 shall be final as to findings of fact. From any decision of the
33 board upon an appeal from a decision or determination of
34 the commission, or of a board of assessors, except decisions
35 of the board under sections twenty-five and twenty-six of
36 chapter sixty-five, an appeal as to matters of law may be
37 taken to the supreme judicial court by either party to the
38 proceedings before the board who has not waived such right
39 of appeal. A claim of appeal shall be filed with the clerk of
40 the board in accordance with the Massachusetts Rules of
41 Appellate Procedure which rules shall govern such appeal.
42 The court shall not consider any issue of law which does not
43 appear to have been raised in the proceedings before the
44 board. If the judgment grants an abatement of a tax
45 assessed by the commissioner or by the board of assessors of
46 a town and the tax has been paid, the amount abated with
47 interest at the rate of six per cent per annum from the time
48 when the tax was paid but, in case of a tax assessed under
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49 chapter sixty-two, not from a time earlier than October first
50 of the year in which the return of income subject to said tax
51 was required to be filed, and, if costs are ordered against the
52 commission or against a board of assessors, the amount
53 thereof, shall be paid to the taxpayer by the state treasurer
54 or by the town treasurer, as the case may be, and, if unpaid
55 in the latter case, execution therefor may issue against the
56 town as in actions at law. If costs are ordered against a
57 taxpayer execution shall issue therefor. The appeal to the
58 supreme judicial court under this section shall be the
59 exclusive method of reviewing any action of the board,
60 except action under sections twenty-five and twenty-six of
61 chapter sixty-five. For want of prosecution of an appeal in
62 accordance with the provisions of this section the board, or,
63 if the appeal has been entered in the supreme judicial court,
64 a justice of that court, may dismiss the appeal. Upon
65 dismissal of an appeal the decision of the board shall
66 thereupon have full force and effect.

1 Section 6. Chapter 90 of the General Laws is hereby
2 amended by striking out section 3G, as amended by Chapter
3 77 of the Acts of 1952, and inserting in place thereof the
4 following section:

6 In a civil action against a non-resident for damage to
7 property or for the death of or bodily injury to any person
8 resulting from an accident in this commonwealth alleged to
9 have been caused by a motor vehicle owned or operated by

10 such non-resident, the plaintiff may apply by motion in
11 writing filed in court for an order to show cause why the
12 defendant should not be required to furnish forthwith such
13 security in such amount as the court shall find reasonable
14 under the circumstances, after summary hearing, to satisfy
15 any final judgment that may be recovered in such action,
16 not later than sixty days after the entry of such judgment, to
17 the amount or limit of not more than five thousand dollars
18 on account of injury to or death of any one person, and,
19 subject to such limits as respects injury to or death of one
20 person, of not more than ten thousand dollars on account of

5 Section 3G
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21 any one accident resulting in injury to or death of more than
22 one person, or of not more than one thousand dollars for
23 damage to property.

24 If said motion is filed in an action pending in the district
25 court before the return day of the writ, the writ shall be
26 entered with the motion, and the court shall issue an order
27 of notice to the defendant, to be served in like manner as any
28 process against such non-residents, which shall be return-
-29 able within a reasonable time, and, if service of the writ has
30 not been made upon the defendant or upon the registrar
31 under section three A, the court shall issue a further order of
32 notice for such service. If said motion is filed in an action
33 pending in the superior court, it shall be served in accord-
-34 ance with the Massachusetts Rules of Civil Procedure.

35 The Court shall accept as sufficient security, except for
36 damages to property, a certificate as defined in section
37 thirty-four A, or other satisfactory proof that the liability, if
38 any, for damages resulting from such accident is insured or
39 secured, to the amounts or limits herein set forth, by an
40 insurance company authorized to do business in this com-
-41 monwealth.

42 The motion shall state the facts, and, if the court finds that
43 such accident was probably due to the negligence of the
44 defendant or his agent, the court may order the defendant to
45 furnish forthwith such security as aforesaid and may order
46 that until such security is furnished the right of the defen-
-47 dant or of any one employed or authorized by him to operate
48 a motor vehicle on his behalf in this commonwealth be
49 suspended. Such an order for security shall be subject to
50 modification at the discretion of the court as justice may
51 require. The court shall send a notice of such order and of
52 any modification thereof and notice of compliance with such
53 order, each certified by the clerk of court, forthwith to the
54 registrar who shall suspend the right of the defendant or of
55 any one employed or authorized by him to operate a motor
56 vehicle on his behalf in this commonwealth. The address of
57 the defendant shall be given in said notice. The registrar
58 shall not restore the rights suspended by order of the court
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59 until he has received notice from the court of modification of
60 or compliance with the order.

1 Section 7. Chapter 111 of the General Laws is hereby
2 amended by striking out section 187, as appearing in the

3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 The supreme judicial or superior court, upon the applica-
-7 tion of the board of health of a town, may enforce the orders
8 of said board relative to public health. Sections twelve and
9 thirteen of chapter two hundred and fourteen shall apply to
10 such cases; but a jury may be summoned under said
11 sections, if there is no sitting of the court, within one month
12 after issues have been framed.

1 Section 8. Chapter 139 of the General Laws is hereby
2 amended by striking out section 2, as amended by section 3
3 of chapter 649 of the acts of 1970, and inserting in place
4 thereof the following section:

6 A person aggrieved by such order may appeal to the
7 superior court for the county where such building or other
8 structure is situated, if, within threedays after the service of
9 such attested copy upon him, he commences a civil action in

10 such court. Trial by jury shall be had as in other civil causes.
11 The jury may affirm, annul or alter such order, and the
12 court shall render judgment in conformity with said verdict,
13 which shall take effect as an original order. If the order is
14 affirmed, the plainiff shall pay the costs; if it is annulled, he
15 shall recover from the town his damages, if any, and costs;
16 and if it is altered, the court may render such judgment as to
17 costs as justice shall require. All proceedings hereunder
18 authorized by section ten of chapter one hundred and
19 forty-three, after issue is joined therein, shall be in order for
20 trial and shall have precedence over any case of a different
21 nature pending in said court and then in order for trial.

1 Section 9. Said Chapter 139 is hereby further amended b\

5 Section 187

5 Section 2
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2 striking out sections 6 to 7, inclusive, and inserting in place
3 thereof the following two sections;

5 Whenever there is no reason to believe that such a
6 nuisance is kept or maintained or exists in any town, either
7 the district attorney for the district, or the attorney general
8 in the name of the commonwealth, or a citizen in his own
9 name, may bring a civil action perpetually to enjoin the
10 person conducting or maintaining the same, and the owner,
11 lessee or agent of the building or place in or upon which such
12 nuisance exists and theirassignors from directly or indirect-
-13 ly maintaining or permitting such nuisance.

15 The complaint shall join the owner of record of the
16 premises as a party defendant and shall be filed in the
17 superior court for the county where the nuisance is believed
18 to exist, and shall be verified by oath of the plaintiff unless
19 filed by the attorney general or a district attorney. Such
20 proceedings shall have precedence over all other matters
21 upon the docket except criminal proceedings, election con-
-22 tests and hearings upon actions for other injunctions.

1 Section 10. Said Chapter 139 is hereby further amended
2 by striking out section 12, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 12
5 No action commenced under section six shall be dismis-
-6 sed, except upon a sworn statement made and filed by the
7 plaintiff and by his attorney setting forth the reasons for
8 dismissal thereof and uponapproval of such dismissal by the
9 court in open court. If the court is of opinion that the action

10 ought not to be dismissed he may direct the district attorney
11 to prosecute the case to judgment. If the action was brought
12 by a citizen and the court finds that there was no reasonable
13 ground therefor, costs may be awarded against the plaintiff.

1 Section 11. Said Chapter 139 is hereby further amended
2 by striking out section 16A, as amended by section 12 of

3 chapter 328 of the acts of 1934, and inserting in place thereof
4 the following section:

4 Section 6.

14 Section
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6 Upon a civil action brought in the name of the common-
-7 wealth by the. attorney general, or district attorney for the
8 district, or the chief of police, or the board or officer having
9 control of the police of the state, or of a town or city, or by

10 not less than ten legal voters of a town or city, in their own
11 names, stating that a building, place or tenement situated
12 therein is being used for the illegal keeping, sale or manu-
-13 facture of alcoholic beverages, as defined in section one of
14 chapter one hundred and thirty-eight, the superior court
15 may abate the same as a common nuisance and may enjoin
16 the person conducting or maintaining the same, and the
17 owner, lessee or agent of the building, place or tenement in
18 or upon which said nuisance exists, and their grantees or
19 assignees, from directly or indirectly maintaining or per-

-20 mitting such nuisance, and, subject to the provisions
21 hereinafter contained, may order the effectual closing of
22 such building, place or tenement, and the prohibition of its
23 use for any purpose for one year thereafter. Proceedings
24 under this section shall be in the manner provided in
25 sections seven to twelve, inclusive, except that the provisions
26 of section nine regulating the closing of a building, place or
27 tenement and the prohibition of its use for any purpose for
28 one year because of the maintenance of such a nuisance
29 shall not apply, and in lieu thereof the court may include in
30 its judgment an order for such closing and prohibition, if it
31 appears that prior thereto and within the preceding three
32 years there shall have been three convictions for the illegal
33 sale, or keeping, or manufacture of alcoholic beverages, as
34 so defined, in or upon the premises on which such building,
35 place or tenement is situated, or three judgments for a
36 permanent injunction enjoining the maintenance of such a
37 nuisance. A judgment for a permanent injunction or abate-
-38 ment shall include an order that a copy thereof shall be
39 posted in a conspicuous place on the building, place or
40 tenement affected thereby, on or near one or more of its
41 principal entrances and that the removal, defacement, era-
-42 sure or mutilation of a copy so posted shall be contempt of
43 court. In addition to such posting, a copy of the judgment

5 Section 16A
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44 shall be delivered in hand to the person in charge of such
45 building, place or tenement if he may be found upon the
46 premises or to anyone residing therein, and if the judgment
47 includes an order for the effectual closing of said building,
48 place or tenement and the prohibition of its use for any
49 purpose for one year, a copy shall be filed forthwith for
50 record in the registry of deeds for the county and registry
51 district within which such building, place or tenement is
52 situated. The provisions of section thirteen shall apply to all
53 persons found in or upon premises used for the illegal sale,
54 or keeping, or manufacture of alcoholic beverages, as so
55 defined.

1 Section 12. Section 20C of Chapter 149 of the General
2 Laws is hereby amended by striking out the first paragraph,
3 as amended by section 1 of Chapter 452 of the acts of 1950,
4 and inserting in place thereof the following paragraph;
5 For the purposes of this and the preceding section, section
6 twenty-four of chapter one hundred and forty-nine, sections
7 one and six of chapter two hundred and fourteen, and
3 sections thirteen A and thirteen B of chapter two hundred

and twenty, -

1 Section 13. Said section 20C of Chapter 149 of the
2 General Laws is hereby further amended by striking out
3 clause (5) of subsection (e) and inserting in place thereof the
4 following clause:
5 (5) Made by any party to a jurisdictional dispute as
6 defined in section six A of chapter two hundred and fourteen
7 who has failed to abide by any voluntary arbitration proce-
-8 dure applicable to such dispute or to comply with the terms
9 of the arbitration award.

1 Section 14. Section 6of Chapter 150 A of the General
2 Laws, as most recently amended by section 7 of Chapter 576
3 of the acts of 1964, is hereby further amended by striking out
4 subsections (e), (f), (h) and (i) and inserting in place thereof
5 the following subsections:
6 (e) The commission shall have power to bring a civil
7 action in the superior court in any county wherein the
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8 unfair labor practice in question occurred or wherein such
9 person resides or transacts business, for the enforcement of

10 such order and for appropriate temporary relief or restrain-
-11 ing order. The commission shall file with the complaint a
12 certified transbript of the entire record in the proceeding,
13 including the pleadings and testimony upon which such
14 order was entered and the findings and order of the commis-
-15 sion. In the trial of such action no objection that has not
16 been urged before the commission, its member, agent or
17 agency, shall be considered by the court, unless the failure
18 or neglect to urge such objection shall be excused because of
19 extraordinary circumstances. The order or decision of the
20 commission shall be reviewed in accordance with the stan-
-22 dards for review provided in paragraph (7) of section
23 fourteen of chapter thirty A. If either party shall apply to
24 the court for leave to adduce additional evidence and shall
25 show to the satisfaction of the court that such additional
26 evidence is material and that there were reasonable grounds
27 for the failure to adduce such evidence in the hearing before
28 the commission, its member, agent or agency, the court may
29 order such additional evidence to be taken before the
30 commission, its member, agent or agency, and to be made a
31 part of the transcript. The commission may modify its
32 findings as to the facts, or make new findings, by reason of
33 additional evidence so taken and filed, and it shall file such
34 modified or new findings, and shall file its recommenda-
-35 tions, if any, for the modification or setting aside of its
36 original order. The jurisdiction of the court shall be exclu-
-37 sive and its judgment shall be final, except that the samd
38 shall be subject to review by the supreme judicial court for
39 the commonwealth.
40 (f) Any person aggrieved by a final order of the commis-
-41 sion granting or denying in whole nr in part the relief sought
42 may obtain a review of such order in the superior court for
43 the county wherein the unfair labor practice in question was
44 alleged to have been engaged in, or wherein such person
45 resides or transacts business, by bringing a civil action in
46 such court to have the order of the commission modified or
47 set aside. The plaintiff shall file in the court a transcript of
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the entire record in the proceeding, certified by the commis-
sion, including the pleading and testimony upon which the
order complained of was entered and the findings and order
of the commission. Upon such filing, the court shall proceed
in the same manner as in the case of an application by the
commission under subsection (e) of this section, and shall
have the same exclusive jurisdiction to grant to the commis-
sion such temporary relief or restraining order as the court
deems just and proper, and in like manner to make and
enter a judgment enforcing, modifying, and enforcing as so
modified, or setting aside in whole or in part the order of the
commission.

48
49
50
51
52
53
54
5b

56
57

58

59
(h) When granting appropriate temporary relief or a

restraining order, or making and enforcing as so modified,
or setting aside in whole or in part an order of the commis-
sion, as provided in this section, the jurisdiction of courts
shall not be limited by section twenty C of chapter one
hundred and forty-nine; sections one and six of chapter two
hundred and fourteen; and sections thirteen A and thirteen
B of chapter two hundred and twenty. When making and
entering a judgment or order enforcing, modifying and
enforcing as so modified, or setting aside in whole or in part
an order of the commission or remanding the cause for
further proceedings before the commission, the court shall
state, in the usual form of an opinion issued by an appellate
court, its reasons for making and entering such judgment or
order.

60
61
62
63
64
65
66
67
68
69

70
71
72
73
74

(i) Actions filed under this chapter shall be heard expedi-
tiously, and ie possible within ten days after they have been
docketed.

75

76
(I

78
The supreme judicial court and appeals court shall have

concurrent jurisdiction to review any proceedings had,
determinations made, and orders or judgments entered in
the superior court pursuant to section fourteen.

79
80
81
82

1 Section 15. Section sof Chapter 1508 of the General
2 Laws, added by Chapter 596 of the acts of 1947, is hereby
3 amended by striking out subsection (b) and inserting in

Section 15
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4 place thereof the following subsection;
5 (b) The superior court in an action by the commonwealth
6 shall have jurisdiction to restrain and enjoin violations of
7 this chapter and such jurisdiction shall not be limited by the
8 provisions concerning labor disputes contained in section
9 twenty C of chapter one hundred and forty-nine, sections

10 one and six of chapter two hundred and fourteen, and
11 sections thirteen A and thirteen B of chapter two hundred
12 and twenty; provided that such actions shall be brought by
13 direction of the governor and not otherwise.

1 Section 16. Chapter 151 A of the General Laws is hereby
2 amended by striking out section 42, as most recently amen-
-3 ded by section 12 of chapter 681 of the acts of 1954, and
4 inserting in place thereof the following section:

6 The director or any interested person aggrieved by any
7 decision in any proceeding before the board of review may
8 obtain judicial review of such decision by filing, within
9 twenty days of the date of mailing of such decision, a

10 petition for review thereof in the district court with the
11 judicial district whereof he lives, or is or was last employed,
12 or has his usual place of business, and in such proceeding
13 every other party to the proceeding before the board shall be
14 made a party respondent. The petition for review need not
15 be verified but shall state the grounds upon which such
16 review is sought. The director shall be deemed to be a party
17 to any such proceeding. It shall not be necessary as a
18 condition precedent to the judicial review of any decision of
19 the board of review to enter exceptions to the rulings of such
20 board. Upon the filing of a petition for review by an
21 aggrieved party other than the director, the clerk of the
22 district court within seven days thereafter shall issue an
23 order of notice. Said order of notice and a copy of the petition
24 shall be served by the petitioner upon the director by
25 registered mail within seven days of the date of the order,
26 fourteen days at least before the return day, and shall be
27 returnable at the election of the petitioner at any return day
28 which occurs after the expiration of twenty-eight days from

5 Section 42
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29 and within sixty days after the date of the filing of the
30 petition. At the time of service on the director there shall be
31 delivered to him as many copies of the order of notice and
32 the petition as there are parties respondent. With his answer
33 or petition the director shall file with the court a certified
34 copy of the decision of the board of review, including all
35 documents and papers and a transcript of all testimony
36 taken at the hearing before said board. Upon the filing of a
37 petition for review by the director or upon the service of a
38 petition on him, the director shall forthwith send by regi-
39 stered mail to each other party to the proceeding a copy of
40 such notice and petition, and such mailing shall be deemed
41 to be completed service upon all such parties. The findings
42 and decisions of the board shall be reviewed in accordance
43 with the standards for review provided in paragraph (7) of
44 section fourteen of chapter thirty A. Any proceeding under
45 this section shall be heard in a summary manner and shall
46 be given precedence over all other civil cases. An appeal may
47 be taken from the decision of the single Justice of the district
48 court directly to the supreme judicial court. Claim of appeal
49 shall be filed in the office of the clerk of the district court
50 within thirty days after notice of such decision. If an appeal
51 is claimed the appellant shall within five days of the filing of
52 the claim of appeal file a draft report in conformity to the
53 pertinent provisions of the rules hereinafter referred to. The
54 chief justice of the municipal court of the city of Boston and
55 the appellate divisions of the district courts, acting jointly,
56 shall by rule provide for the form of such reports and shall
57 make provision for the establishment of reports where the
58 claim of report has been disallowed by the single justice or
59 he has failed to make a report. The appeal shall not remove
60 the proceeding, but only the question or questions to be
61 determined. The completion of such appeal shall be in
62 accordance with the Massachusetts Rules of Appellate
63 Procedure. Upon the final determination of such judicial
64 proceeding the director shall enter an order in accordance
65 with the terms of the decision terminating such proceeding.

1 Section 17. Chapter 175 of the General Laws is hereby
amended by striking out section 113, as appearing in the2
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3 Tercentenary Edition, and inserting in place thereof the
1 following section:

6 Upon the recovery of a final judgment against any person
7 by any person, including executors or administrators, for
8 any loss or damage specified in the preceding section, if the
9 judgment debtor was at the accrual of the cause of action

10 insured against liability therefor, the judgment creditor
11 shall be entitled to have the insurance money applied to the
12 satisfaction of the judgment as provided in the ninth clause
13 of section three of chapter two hundred and fourteen.

1 Section 18 Section 113 A of said Chapter 175, as most
2 recently amended by section 1 of chapter 191 of the acts of
3 1956, is hereby amended by striking out provision (5) and
4 inserting in place thereof the following provision:
5 (5) That no statement made by the insured or on his
6 behalf, either in securing the policy or in securing registra-
-7 tion of the motor vehicle or trailer covered thereby, no
8 violation of the terms of the policy and no act or default of
9 the insured, either prior or subsequent to the issue of the
10 policy, shall operate to defeat or avoid the policy so as to bar
11 recovery within the limit provided in the policy by a
12 judgment creditor proceeding under the provisions of said
13 section one hundred and thirteen and clause (9) of section
14 three of chapter two hundred and fourteen.

1 Section 19. Section Bof Chapter 181 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amen-
-3 ded by striking out the second sentence and inserting in
4 place thereof the following sentence:
5 The service of the writ shall be made in the manner
6 provided in chapters two hundred and twenty-three, two
7 hundred and twenty-seven and the Massachusetts Rules of
8 Civil Procedure, with such further service as the court to
9 which the writ is returnable orders.

5 Section 113

1 Section 20. Chapter 185 of the General Laws is hereby
2 amended by striking out section 1, as amended by section 1
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3 of chapter 722 of the acts of 1962, and inserting in place
4 thereof the following section:
5 Section 1
6 The land court shall be a court of record. It shall have
7 exclusive original jurisdiction of the following matters:
8 (a) Petitions for the confirmation and registration and
9 petitions for the confirmation without registration of title to

10 land and easements or rights in land held and possessed in
11 fee simple within the commonwealth, with power to hear
12 and determine all questions arising upon such petitions, and
13 such other questions as may come before it under this
14 chapter, subject to all rights to jury trial and of appeal
15 provided by law. The proceedings upon such petitions shall
16 be proceedings in rem against the land, and the decrees shall
17 operate directly on the land and vest and establish title
18 thereto. A certified copy of the decree of confirmation and
19 registration shall be filed and registered in the registry
20 district or districts where the land or any portion thereof
21 lies, as provided in section forty-eight, and a certificate of
22 title in the form prescribed by law shall be issued pursuant
23 thereto. Immediately upon the entry of a decree of confirma-
-24 tion without registration, the recorder shall cause a certified
25 copy of the same to be recorded in the registry of deeds for
26 the district or districts where the land or any portion thereof
27 lies, and thereafter the land therein described shall be dealt
28 with an unregistered land.

29 (b) Proceedings for foreclosure of and for redemption
30 from tax titles under chapter sixty.
31 (c) Actions to recover freehold estates under chapter two
32 hundred and thirty seven. In such an action brought in
33 accordance with section forty-seven of chapter two hundred
34 and thirty-six, where the tenant is entitled under clause (2)
35 of section nine of chapter one hundred and nine A to retain
36 the real estate as security for repayment of the considera-
-37 tion paid therefor by him, said court may determine the
38 amount of such consideration and may order a judgment for
39 possession upon being satisfied that such amount, with
40 lawful interest, has been paid or tendered by the plaintiff to
41 the defendant.
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42 (d) Petitions to require actions to try title to real estate,
under sections one to five, inclusive, of chapter two hundred
and forty.

43
44

(e) Petitions to determine the validity of encumbrances,
under sections eleven to fourteen, inclusive, of chapter two
hundred and forty.

45
46
47

(f) Petitions to discharge mortgages, under section fifteen
of chapter two hundred and forty.

48
49

(g) Petitions under section twenty-seven of chapter two
hundred and forty to establish power or authority to
transfer an interest in real estate.

50
51
52

(h) Petitions to determine the boundaries of flats, under
section nineteen of chapter two hundred and forty.

53
54

(i) Petitions under sections sixteen to eighteen, inclusive,
of chapter two hundred and forty to determine whether or
not equitable restrictions are enforceable.

55
56
57
58 (j) Petitions under section twelve of chapter forty-two to

determine county, city, town or district boundaries.59
60 (j V2) Petitions under section fourteen A of chapter two

hundred and forty to determine the validity and extent of
municipal zoning ordinances, by-laws and regulations.

61
62

It shall also have original jurisdiction concurrent with the
supreme judicial court and the superior court of the fol-
lowing:—

63
64
65

(k) All cases and matters cognizable under the general
principles of equity jurisprudence where any right, title or
interest in land is involved, except actions for specific
performance of contracts.

66
67
68
69

(1) Actions under clauses (4) and (10) of section three of
chapter two hundred and fourteen, where any right, title or
interest in real estate is involved.

70
71
72

(m) Actions under clause (8) of section three of chapter
two hundred and fourteen or under section nine of chapter
one hundred and nine A, where the property claimed to have
been faudulently conveyed or encumbered consists of rights,
titles or interest in real estate only.

73
74
75
76
77

(n) Proceedings transferred to it under the provisions of
section four A of chapter two hundred and eleven.

78
79

The court shall hold its sittings in Boston, but may80
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adjourn from time to time to such other places as public
convenience may require. In Suffolk county, the city council
of Boston, and in other counties, the county commissioners,
shall provide suitable rooms for the sittings of said court in
the same building with, or convenient to, the probate court
or the registry of deeds.

81
82
83
84
85
86
87 The court shall have jurisdiction throughout the com-

monwealth, shall always be open, except on Saturdays,
Sundays and legal holidays, and shall have a seal with
which all orders, processes and papers made by or proceed-
ing from the court and requiring a seal shall be sealed;
provided, that, if the convenience of the public so requires,
the court shall be open on such Saturdays, not legal holi-
days, and during such hours thereof, as the judges thereof
may determine. Its notices, orders and processes may run
into any county and be returnable as it directs.

88
89
90
91
92
93
94
95
96
97 The court shall from time to time make general rules and

forms for procedure, which, before taking effect, shall be
approved by the supreme judicial court or by a justice
thereof.

98
99

100

Section 21. Said Chapter 185 is hereby further amended
by striking out section 15, as appearing in the Tercentenary
Edition, and inserting in place thereof the following section:

1
2
3
4

Except as provided in the following section, all cases in the
land court shall be tried and all questions of fact finally
determined by the court, unless a timely demand for jury
trial is made. In those actions which are governed by the
Massachusetts Rules of Civil Procedure such demand shall
be made in accordance with thoseRules. In all other actions
the respondent or tenant with his answer, or a petitioner or
demandant within ten days after the time limited by law for
filing an appearance and answer, or within ten days after
the time allowed by the court for filing an answer, maj
claim a trial by jury. If trial by jury is claimed, issue:
therefor upon any material question of fact shall be framer
in the land court, and within thirty days after the expiratior
of the time for claiming a trial by jury, except as otherwisi
provided in section sixteen and in chapter two hundred an<

c;
5

6
7
8
9

10
11
12
13
14
15
16
17
18
19

Section 15
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20 thirty-seven, copies thereof and of all other material papers
21 in the case, certified by the recorder, shall be entered by the
22 moving party in the superior court for the county where the
23 land lies for a jury trial thereon. Failure to enter the copies
24 and papers required by this or the following section or by
25 section twenty-three of chapter two hundred and thir-
-26 ty-seven within the times limited by said sections, respec-
-27 lively, shall constitute a waiver of the claim to a trial by
28 jury, and thereafter the superior court shall have no further
29 jurisdiction of the case. Upon the motion of either party in
30 the superior court the cause shall be advanced for speedy
31 hearing, but no matters shall be tried in the superior court
32 except those specified in the issues. Questions of law arising
33 in the superior court may be appealed to the appeals court or
34 the supreme judicial court by any partyaggrieved by any
35 opinion, direction or judgment of the court. Questions of law
36 arising in the land court on any decision, judgment or decree
37 may be appealed by any party aggrieved to the appeals
38 court or the supreme judicial court. The land court, after
39 any decision or decree dependent upon questions of law,
40 may report such decision or decree, with so much of the case
41 as is necessaryfor understanding such questions of law, for
42 the determination of the appeal court.

1 Section 22. Section 15A of said chapter 185 is hereby
2 repealed.

1 Section 23. Section 18 and 19 of said chapter 185 are
2 hereby repealed.

1 Section 24. Said chapter 185 is hereby further amended
2 by striking out section 21, as appearing in the Tercentenary

3 Edition, and inserting in place thereof the following section:
4 Section 21
5 Costs shall be taxed and the collection enforced as in the
6 superior court unless a different provision is made.

1 Section 25. Said chapter 185 is hereby further amended
2 by striking out section 23, as appearing in the Tercentenary
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3 Edition, and inserting in place thereof the following section

5 The recorder shall transmit copies of all final judgment or

6 decrees and executions in proceedings mentioned in the

7 preceding section to the register of deeds for the district

8 where the land or any part thereof lies, who shall file and
9 index the same in the manner provided in said section.

1 SECTION 26. Said Chapter 185 is hereby further amended
2 by striking out sections 25 and 25A and inserting in place

thereof the following two sections:

4 In all matters within its jurisdiction, the court shall have
5 all the powers which the superior court has including power
6 to grant injunctions and restraining orders in accordance
7 with the Massachusetts Rules of Civil Procedure as justice
8 and equity may require, except that it shall hold no trials by
9 jury.

11 The court shall have like power and authority for enforc-
-12 ing orders, sentences, judgments and decrees made or
13 pronounced in the exercise of any jurisdiction vested in it,
14 and for punishing contempts of such orders, sentences,
15 judgments or decrees and other contempts of its authority,
16 as are vested for such or similar purposes in the supreme
17 judicial court in relation to any civil action pending therein.
18 Commitments for such contempts may be made to any jail
19 in the commonwealth. Orders, precepts and processes issued
20 by the court may be served in Suffolk county by the officer
21 in attendance upon the sessions of said court in said county
22 or in any county by any deputy sheriff to whom they are
23 directed.

1 Section 27. Section 86 of said chapter 185, as appearing
2 in the Tercentenary Edition, is hereby amended by strikin§
3 out the first sentence and inserting in place thereof the
4 following sentence;

4 Section 23

3 Section 25

10 Section 25A
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5 No civil action to recover a freehold estate, petition for
6 partition, or other proceeding affecting the title to land or
7 the use and occupation thereof or the buildings thereon, and
8 no judgment or decree or any proceeding to vacate or
9 reverse any judgment or decree shall have any effect upon

10 registered land as against persons other than the parties
11 thereto, unless a memorandum like that described in section
12 fifteen of chapter one hundred and eighty-four, containing
13 also a reference to the number of the certificate of title of the
14 land affected and the volume page of the registration book in
15 which it is entered, is filed and registered.

1 Section 28. Said Chapter 185 is hereby further amended
2 by striking out section 89, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 89
5 If an execution or writ or seisin has been issued in an
6 action under chapter two hundred and thirty-seven affect-
-7 ing registered land and served by the officer, he shall cause
8 an attested copy of the execution, with a return of his doings
9 thereon, to be filed and registered within three months after

10 the service and before the return of the execution into the
11 clerk’s office, and the plaintiff, if the judgment was that he
12 was entitled to an estate in fee simple in the demanded
13 premises, or in any part thereof, and for which execution
14 issued, shall thereupon be entitled to the entry of a new
15 certificate of title; but in actions under chapter two hundred
16 and forty-five the commonwealth shall be entitled to have
17 the certificate of the registered owner cancelled by the land
18 court as soon as judgment is rendered in its favor.

1 Section 29. Said Chapter 185 is hereby further amended
2 by striking out section 97, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 97
5 Upon the death of a registered owner, his heirs at law or
6 devisees, after thirty days from the granting of letters
7 testamentary or of administration, or in case of an appeal, at

8 any time after the entry of the rescript of the supreme
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9 judicial court or appeals court, may file a certified copy of
10 the final decree of the probate court and of the will, if any,
11 with the assistant recorder, and make application for the
12 entry of a new certificate. The court shall issue notice to the
13 executor or administrator and to all other persons in
14 interest, and may also give notice by publication in such
15 newspaper or newspapers as it may consider proper, to all
16 whom it may concern, and, after a hearing, may direct the
17 entry of a new certificate or certificates to the persons
18 entitled as heirs or devisees. Any new certificate so entered
19 before the final settlement of the estate of the deceased
20 owner in the probate court shall state expressly that it is
21 entered by transfer from the last certificate by descent or
22 devise, and that the estate is in process of settlement. After
23 the final settlement of the estate, or after the time allowed
24 for bringing an action against an executor or administrator
25 by creditors of the deceased, the heirs at law or devisees may
26 petition the court for an order to cancel the memorandum
27 upon their certificate, stating that the estate is in course of
28 settlement, and the court, after such notice, if any, it may
29 order and a hearing, may grant the motion, but the liability
30 of heirs or devisees of registered land for claims against the
31 estate of the deceased shall not in any way be diminished or
32 changed.

1 Section 30. Section 3 of Chapter 185 A of the General
2 Laws, inserted by section lofchapter 843 of the acts of 1971,
3 is hereby amended by striking out the second paragraph and
4 inserting in place thereof the following paragraph:
5 In all matters within its jurisdiction, the housing court
6 shall have all the powers of the superior court, including the
7 power to grant temporary restraining orders and prelimi-
8 nary injunctions as justice and equity may require. The
9 housing court shall have like power and authority for
10 enforcing orders, sentences and judgments made or
11 pronounced in the exercise of any jurisdiction vested in it,
12 and for punishing contempts of such orders, sentences and
13 judgments and other contempts of its authority, as are
14 vested for such or similar purposes in the supreme judicial
15 or superior court.
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1 Section 31. Said Chapter 185 A is hereby further amen-
-2 ded by striking out section 20 and inserting in place thereof
3 the following section:

5 Proceedings shall be commenced in the housing court as
6 follows; —a criminal case, by complaint in like manner as in
7 the district court; a civil action, including an action for
8 summary process, in accordance with the Massachusetts
9 Rules of Civil Procedure. The clerk of the housing court

10 shall charge a fee of two dollars for the entry of an action or
11 suit, which shall be paid by the party entering the same; and
12 no other fee shall be charged for taxing costs, for issuing any
13 subpoena or execution or for issuing any order of notice or
14 other mesne, interlocutory or final order, rule, decree or
15 process authorized by law, except a temporary restraining
16 order or preliminary injunction for the issuance of which
17 the clerk shall charge five dollars; provided, however, that
18 no fee for the entry of an action or for the issuance of a
19 temporary restraining order or preliminary injunction shall
20 be charged the commonwealth or the city or any board or
21 officer of either. If the housing court finds that the party
22 entering the action or suit or obtaining the restraining order
23 or preliminary injunction is destitute and unable to pay, it
24 may order the payment of the fee or fees prescribed by this
25 paragraph to be waived.
26 Notwithstanding that a proceeding under this chapter is
27 commenced by complaint, if the housing court finds that the
28 offense charged was not wilful, intentional, reckless or
29 repeated, the proceeding shall not be deemed criminal and
30 no record of the case shall be entered in the probation
31 records.
32 Actions in which equitable relief is sought shall be entered
33 upon a separate docket.

1 Section 32. Section 21
2 repealed.

said Chapter 185 A is herebyof

1 Section 33. Section 22 of said Chapter 185 A is hereby
2 amended by striking out the first paragraph and inserting in

place thereof the following paragraph:

4 Section 20
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4 Any civil action within the jurisdiction of the housing
5 court which is pending in another court may be transferred
6 to the housing court by any party thereto; but no civil action
7 originally entered in the housing court shall be transferred
8 to any other court, except that the supreme judicial court
9 may direct any cause pending in the housing court to be

10 transferred to it in whole or in part from further action or
11 directions, and in cases of partial transfer may issue such
12 orders or directions in regard to the part of such cause not so
13 transferred as justice may require.

1 Section 34. Said Chapter 185 A is hereby further amen-
-2 ded by striking out sections 23 to 24, inclusive, and inserting
3 in place thereof the following two sections:

5 All cases in the housing court, including motions and the
6 like, whether interlocutory or final, shall be heard and
7 determined by the housing court sitting without a jury,
8 except that in all cases where a jury trial is required by the
9 constitution of the commonwealth or of the United States

10 and the defendant has not waived his rights to a trial by
11 jury, the cause shall be forthwith tried in the housing court
12 before a jury selected in accordance with chapter two
13 hundred and thirty-four. In the trial of any complaint or
14 action in the housing court, the report of any inspector
15 serving in the housing inspection department of the city
16 shall be prima facie evidence of the facts stated therein.

18 Every judgment or order entered by the housing court
19 shall bear as its date the day when actually entered by the
20 clerk, and at the time of the entry he shall note such date
21 upon the judgment or order and upon the docket.

4 Section 23

17 Section 24

1 Section 35. Section 25 of said Chapter 185 A is hereby
2 repealed.

1 Section 36. Said Chapter 185 A is hereby further amen-
-2 ded by striking out section 26 and inserting in place thereof
3 the following section:
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4
A party aggrieved by a judgment of the housing court

may, within thirty days from the entry thereof, appeal
therefrom to the appeals court or to the full court of the
supreme judicial court; provided that simultaneously with
filing such appeal or within such further time as the judge
or clerk for cause shown allows, he shall file a bond executed
by him or by his attorney of record on his behalf payable to
the appellee in such reasonable sum and with such surety or
sureties as may be approved by the appellee or by the judge
or clerk, conditioned to enter and prosecute his appeal with
effect, and to satisfy any judgment for costs which may be
entered against him upon said appeal within thirty days
after the entry thereof, except that no such bond shall be
required if the appellant is the commonwealth or the city or
any board or officer of either or if the judge is satisfied that
the appeal is not frivolous and that the appellant is destitute
and unable to pay for such bond. Instead of filing a bond as
aforesaid, the appellant or any person in his behalf may
deposit with the clerk, within the time required for filing a
bond, a reasonable amount, to be fixed by the judge or clerk,
as security for the prosecution of the appeal and the
payment of costs. A certificate of such deposit shall be issued
to the depositor by the clerk, who shall hold such deposit
until the final disposition of the case, when he shall pay it or
any part thereof, to the appellee for his costs, or the
depositor thereof, as the housing court may order. The
housing court may give directions as to the manner of
keeping such deposit.

5
6
7

8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

Section 26

The completion of an appeal hereunder shall be governed
by the Massachusetts Rules of Appellate Procedure. When
the appeal has been entered in accordance with those Rules,
all proceedings under such judgment shall be stayed, and
the cause shall thereupon be pending before the appellate
court, which shall hear and determine the same, and affirm,
reverse or modify the judgment appealed from. Upon the
reversal of a judgment, the appellate court may remand the
cause to the housing court with necessary and proper
directions for further proceeding therein.

33
34
35
36
37
38
39
40
41
42
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43 When an appeal has been taken, the housing court before
44 the entry of the appeal in the appeals court or the supreme
45 judicial court may in its discretion stay, pending the appeal,
46 all temporary orders, judgments, injunctions or other orders
47 of the housing court, and may make such orders for the
48 appointment of a receiver, and of injunction or prohibition,
49 or for continuing the same in force, as are needful for the
50 protection of the rights of the parties pending the determi-
-51 nation of the appeal.
52 A party aggrieved by an interlocutory order of the
53 housing court may, in like manner, appeal to the appeals
54 court or to the full court of the supreme judicial court; but
55 the appeal shall not suspend the execution of such order,
56 except as provided in section one hundred and seventeen of
57 chapter two hundred and thirty-one, nor transfer to the
58 appellate court the entire cause or any matter therein except
59 the question whether the interlocutory order appealed from
60 shall be affirmed, reversed or modified. Interlocutory orders
61 not appealed from shall be open to revision upon appeal
62 from the final' judgment so far only as it appears to the
63 appellate court that the final judgment is erroneously
64 affected thereby.

1 Section 37. Section 27 of said Chapter 185 A is hereby
2 repealed.

1 Section 38. Said Chapter 185 A is hereby further amen-
-2 ded by striking out sections 28 to 29, inclusive, and inserting
3 in place thereof the following two sections:

5 The housing court may issue execution in common form;
6 provided, however, that no process for the execution of a
7 final judgment of the housing court shall issue until the
8 expiration of the time to appeal therefrom, unless all parties
9 against whom such judgment is made waive an appeal by a

10 writing filed with the clerk or by causing an entry thereof to
11 be made on the docket, except that if the judge by whom the
12 judgment was rendered is of opinion that the appeal from
13 such judgment is groundless and intended merely for delay;

4 Section 28
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14 process for the execution of the judgment may be awarded
15 notwithstanding the appeal.

17 If upon making an interlocutory order the judge is of
18 opinion that it so affects the merits of the controversy that
19 the matter ought, before further proceedings, to be deter-

-20 mined by the appeals court, he may report the question for
21 that purpose, and stay all further proceeding except those
22 necessary to preserve the rights of the parties.

1 Section 39. Section 3 of chapter 211 of the General Laws,
2 as most recently amended by section 1 of chapter 707 of the
3 acts of 1956, is hereby further amended by striking out the
4 first paragraph and inserting in place thereof the following
5 paragraph:
6 The supreme judicial court shall have general superin-
-7 tendence of all courts of inferior jurisdiction to correct and
8 prevent errors and abuses therein if no other remedy is
9 expressly provided; and it may issue all writs and processes

10 to such courts and to corporations and individuals which
11 may be necessary to the furtherance of justice and to the
12 regular execution of the laws.

1 Section 40. Chapter 211 of the General Laws is hereby
2 amended by striking out section 4, as most recently amen-
-3 ded by chapter 465 of the acts of 1945, and inserting in place
4 thereof the following section:

6 A majority of the justices may, if in their judgment the
7 public good so requires, remove from office a clerk of the
8 courts or of their own court; and if sufficient cause is shown
9 therefor and if appears that the public good so requires,

10 may, upon a complaint upon a summary hearing or other-
-11 wise, remove a clerk of the superior court in Suffolk county,
12 or of a district court, a county commissioner, sheriff, regi-
-13 ster of probate and insolvency or district attorney, or the
14 recorder of the land court.

16 Section 29

5 Section 4

1 Section 41. Said chapter 211 is hereby further amended



No. 11.1973.1 SENATE
31

2 by striking out section 4A, as amended by section 2 of
3 chapter 740 of the acts of 1972, and inserting in place thereof
4 the following section:

6 The supreme judicial court or a justice thereof may
7 transfer for partial or final disposition in any appropriate
8 lower court any cause or matter which might otherwise be
9 disposed of by a single justice, and said lower court shall

10 thereupon have jurisdiction thereof, subject to appeal, and
11 shall have such assistance from other departments or from
12 the use of writs and process as the law provides shall be
13 available to it or any other court with respect to like causes
14 or matters, provided, however, that no transfer shall be
15 made of the following:-

16 (1) Motions for relief from judgment rendered by the
17 supreme judicial court.
18 (2) Civil actions under section five of chapter two hundred
19 and forty-nine against the supreme judicial court or the
20 appeals court or a judicial officer thereof, or the superin-
-21 tendence of insolvency cases under chapter two hundred and
22 sixteen.
23 (3) Dismissal under section thirteen of chapter fifty-eight
24 A of appeals from the appellate tax board or stays of
25 execution of sentence after exceptions or appeal under
26 section forty-nine A of chapter two hundred and seventy-
-27 nine.
28 (4) Any matter incidental to the exclusive appellate
29 jurisdiction of the full court for which provision may
30 hereafter be made; and further provided, that no transfer
31 shall be made to any court other than the appeals court of
32 the following:

13 (1) Civil actions under section five of chapter two
34 hundred and forty-nine against any court other than the
35 supreme judicial court or the appeals court or a judicial
36 officer thereof:
37 (2) Stays of execution of sentence after the filing or
38 allowance of exceptions or the entry of an appeal under
39 section four of chapter two hundred and seventy-nine;
40 reductions of bail under section fifty-eight of chapter two

5 Section 4A
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41 hundred and seventy-six; summary review of questions of
42 law pertaining to issuance or denial of preliminary in-
-43 junctions in labor dispute cases under subsection (6) of
44 section six of chapter two hundred and fourteen; summary
45 review of workmen’s compensation orders pending under
46 section sixty A of chapter one hundred and fifty-two;
47 suspension, modification or annulment of orders under
48 section one hundred and seventeen of chapter two hundred
49 and thirty-one pending an appeal; and stays of orders or
50 decrees in equity and other certain matters in the probate
51 court under sections twenty-three and twenty-four of chap-
-52 ter two hundred and fifteen.
53 In any case involving public utility rates, insurance rates
54 or other matter clearly affecting the public interest or an
55 entire industry, a single justice shall file with the order of
56 transfera statement of his reasons therefor.
57 The supreme judicial court may also direct any cause or
58 matter to be transferred from a lower court to it in whole or
59 in part for further action or directions, and in case of partial
60 transfer may issue such orders or directions in regards to
61 the part of such cause or matter not so transferred as justice
62 may require.

1 Section 42. Said chapter 211 is hereby further amended
2 by striking out section 5, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 5
5 Questions of law arising upon report or upon appeals from
6 judgments of the superior, probate or land courts or of a
7 single justice of the supreme judicial court or of the housing
8 court of the city of Boston shall be heard and determined by
9 the full court.

1 Section 43. Said chapter 211 is hereby further amended
2 by striking out section 8, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:

5 The full court shall, as soon as may be after the decision of
6 the questions submitted to it, make and enter a proper order.

Section 8
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7 direction or judgment for the further disposition of the case,
8 or cause a rescript, containing a brief statement of the
9 grounds and reasons of the decision, to be filed therein; it

10 may remand the record to the trial court to carry such
11 judgment into effect, or instead thereof, the full court may
12 order a new trial or further proceedings at the bar of she
13 supreme judicial court, or order sentence to be awarded or
14 execution issued in said court.

1 Section 44. Said chapter 211 is hereby further amended
2 by striking out section 10, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 10
5 If, upon the hearing of an appeal in any proceeding, it
6 appears that the appeal is frivolous, immaterial or intended
7 for delay, the court may, either upon motion of a party or of
8 its own motion, award against the appellant double costs
9 from the time when the appeal was taken and also interest

10 from the same time at the rate of twelve per cent a year on
11 any amount which has been found due for debt and dama-
-12 ges, or which he has been ordered to pay, or for which
13 judgment has been recovered against him, or may award
14 any part of such additional costs and interest.

1 Section 45. Section 11 of chapter 211 of the General Laws
2 is hereby repealed.

1 Section 46. Chapter 212 of the General Laws is hereby
2 amended by striking out section 3, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 The court shall have exclusive original jurisdiction of civil
7 actions for the foreclosure of mortgages and of real and
8 mixed actions, except those of which the land court or
9 district courts have jurisdiction, of complaints for flowing

10 lands, and of claims against the commonwealth.

5 Section 3

1 Section 47. Said chapter 212 is hereby further amended
2 by striking out section 8, as appearing in the Tercentenary
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3 Edition, and inserting in place thereof the following section:
4 Section 8
5 If an appeal or a bill of exceptions in a case, civil or
6 criminal, has been duly entered in the supreme judicial
7 court, any security taken in the case, by bond, attachment or
8 otherwise, shall stand as if no judgment had been rendered
9 or exception taken in the superior court until the decision of

10 the full court has been rendered.

1 Section 48. Section 10 of chapter 212 of the GeneralLaws
2 is hereby repealed.

1 Section 49. Section 14A of said chapter 212, added by
2 section 2 of chapter 144 of the acts of 1932, is hereby

3 amended by striking out the first sentence and inserting in
4 place thereof the following sentence:
5 Subject to section fifteen of chapter two hundred and
6 fourteen the chief justice of the superior court shall establish
7 from time to time a regular sitting or regular sittings of said
8 court at each of the places named in section fourteen of this
9 chapter, may establish special sittings and separate sessions

10 of regular or special sittings at any of said places, may
11 establish sittings for naturalization at any city or town, and
12 may designate the class or classes of business for which any
13 sitting or session is established.

1 Section 50. Section 148 of said chapter 212 is hereby
2 amended by striking out the third paragraph, as amended

by section 1 of chapter 695 of the acts of 1966, and inserting
4 in place thereof the following paragraph:

5 In the event that by reason of his physical or mental
6 disability, death, resignation, retirement or removal any
7 justice, presiding at a trial pursuant to this section shall fail
8 to sign or return exceptions taken at the trial of a criminal
9 case, to make a report after he has reserved the case for

10 report to the appeals court, or to set aside the verdict in a
11 civil action and order a new trial, for a cause for which a
12 new trial may by law be granted, or otherwise to exercise
13 any of the powers and duties granted to him by this section
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14 in the disposition of such case, the chief justice of the
15 superior court may assign any other justice authorized to sit
16 in the superior court pursuant to this section, or any justice
17 of the superior court, to have and exercise such powers and
18 duties.

1 Section 51. Section 14C of chapter 212 of the General
2 Laws is hereby repealed.

1 Section 52. Said chapter 212 is hereby further amended
2 by striking out Section 26A, as added by section 1 of the acts
3 of 1935, and inserting in place thereof the following section:
4 Section 26A
5 The superior court may, upon the application of either
6 party, order a jury waived civil action where any right, title
7 or interest in land is involved, except actions for specific
8 performance of contracts, removed to the land court for trial
9 and disposition. Upon the entry of such an order, the clerk of

10 the court shall forthwith transmit all the papers in the case
11 to the recorder of the land court who shall forthwith enter
12 them on the land court docket, which court thereafter shall
13 have jurisdiction of the action so removed.

1 Section 53. Said chapter 212 is hereby further amended
2 by striking out section 30, as added by chapter 600 of the
3 acts of 1959, and inserting in place thereof the following
4 section:

6 In any action or proceeding involving or arising under
7 sections twenty B, twenty C or twenty-four of chapter one
8 hundred and forty-nine, or section six or six A of chapter
9 two hundred and fourteen or chapter one hundred and fifty

10 A of the GeneralLaws, the chief justice shall designate three
11 associate justices to hear and determine the action or
12 proceeding. The decision of said court shall be subject to
13 review in accordance with the provision of subsection (6) of
14 section six of chapter two hundred and fourteen of the
15 GeneralLaws.

5 Section 30
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1 Section 54. Chapter 213 of the General Laws is hereby
2 amended by striking out section 18, as amended by section 4
3 of chapter 722 of the laws of 1962, and inserting in place
4 thereof the following section:

6 Questions of law arising in any proceeding of which
7 jurisdiction is vested in the superior court by section one A
8 may be reserved and reported to the appeals court for the
9 consideration of that court in the manner provided in

10 section one hundred and eleven of chapter two hundred and
11 thirty-one of the GeneralLaws.

1 Section 55. Section 1C of chapter 213 of the General
2 Laws is hereby repealed.

1 Section 56. Section ID of chapter 213 of the General
2 Laws is hereby repealed.

1 Section 57. Section 3of said chapter 213, as most recently
2 amended by section 2 of chapter 582 of the acts of 1945, is
3 hereby further amended by striking out clause Tenth B.

1 Section 58. Section 4 of chapter 213 of the General Laws
2 is hereby repealed.

1 Section 59. Chapter 214 of the General Laws is hereby
2 amended by striking out the entire chapter and inserting in
3 place thereof the following chapter:

4
5

7 The supreme judicial and superior courts shall have
8 original and concurrent jurisdiction of all civil actions in
9 which equitable relief is sought, except that the superior

10 court shall have exclusive original jurisdiction of all actions
11 in which injunctive relief is sought in any matter involving
12 or growing out of a labor dispute as defined in section
13 twenty C of chapter one hundred and forty nine.

EQUITY JURISDICTION
CHAPTER 214

5 Section IB

6 Section 1
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15 The fact that the plaintiff has a remedy in damages shall
16 not bar an action for specific performance of a contract,
17 other than one for purely personal services, if the court finds
18 that no other existing remedy, or the damages recoverable
19 thereby is in fact the equivalent of the performance
20 promised by the contract relied on by the plaintiff, and the
21 court may order specific performance if it finds such remedy
22 to be practicable. If performance is not ordered, damages
23 may be determined in the proceeding, and if the defendant
24 claims a jury on that issue, the issue shall be framed and
25 referred for jury trial.

27 The supreme judicial court shall have original andsexclu-
-28 sive jurisdiction of all civil actions in which equitable relief
29 is sought cognizable under any statute and not within the
30 jurisdiction conferred by section one, unless a different
31 provision is made; and the superior court shall have like
32 original and exclusive, or like original and concurrent,
33 jurisdiction only if the statute so provides.

35 The supreme judicial and superior courts shall have
36 original and concurrent jurisdiction of the following cases:
37 (1) Actions to compel the re-delivery of goods or chattels
38 taken or detained from the owner.
39 (2) Actions for contribution by or between devisees,
40 legatees or heirs liable for the debts of a decreased testator
41 or intestate, and by or between other persons respectively
42 liable for the same debt or demand, if there are two or more
43 such persons liable at the same time to make such contribu-
-44 tion.
45 (3) Actions between joint owners of personal property,
46 and their legal representatives, relative to such property,
47 with authority to determine their respective rights and
48 interests therein, to order a division or sale thereof and
49 make and order a proper distribution of the proceeds of a
50 sale, and to do all other things relative to a determination of
51 the ownership, division and distribution of such property or
52 the proceeds thereof.

14 Section 1A

26 Section 2

34 Section 3
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(4) Actions between joint trustees, co-executors and
co-administrators, and their legal representatives.

53
54

(5) Actions upon accounts of such a nature that they
cannot be conveniently and properly adjusted and settled in
an action in the district court.

55

56
57

(6) Actions by creditors to reach and apply, in payment of
a debt, any property, right, title or interest, legal or equita-
ble, of a debtor, within or without the commonwealth, which
cannot be reached to be attached or taken on execution
although the property sought to be reached and applied is in
the possession or control of the debtor independently of any
other person or cannot be reached and applied until a future
time or is of uncertain value, if the value can be ascertained
by sale, appraisal or by any means within the ordinary
procedure of the court. In such action, the interest of the
defendant in partnership property may be reached and
applied in payment of the plaintiff’s debt; but unless it is a
judgment debt, the business of the partnership shall not be
enjoined or otherwise interrupted further than to restrain
the withdrawal of any portion of the debtor’s share or
interest therein until the plaintiff’s debt is established, and if
either partner gives to the plaintiff a sufficient bond with
sureties approved by the clerk, conditioned to pay to the
plaintiff the amount of his debt and costs within thirty days
after it is established, the court shall proceed no further
therein than to establish the debt; and upon the filing of such
bond, any injunction previously issued in such action shall
be dissolved.

58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75

76
77
78
79
80

(7) Actions to reach and apply shares or interests in
corporations organized under the laws of the common-
wealth or of the United States, and located or having a
general office in the commonwealth, whether the plaintiff is
a creditor or not, and whether the action is founded upon a
debt or not.

81
82
83
84
85
86

(8) Actions to reach and apply in payment of a debt any
property, right, title or interest, real or personal, of a debtor,
liable to be attached or taken on execution in a civil action
against him and fraudulently conveyed by him with intent
to defeat, delay or defraud his creditors, or purchased, or

87
88
89
90
91
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directly or indirectly paid for, by him, the record or other
title to which is retained in the vendor or is conveyed to a
third person with intent to defeat, delay or defraud the
creditors of the debtor.

92

93
94
95

(9) Actions to reach and apply the obligation of an
insurance company to a judgment debtor under a motor
vehicle liability policy, as defined in section thirty-four A of
chapter ninety, or under any other policy insuring a judg-
ment debtor against liability for loss or damage on account
of bodily injury or death or for loss or damage resulting
therefrom, or on account of damage to property, in satisfac-
tion of a judgment covered by such policy, which has not
been satisfied within thirty days after the date when it was
rendered.

96
97
98
99

100
101
102
103
104
105
106 (lO)Actions to enforce the purpose or purposes of any gift

or conveyance which has been or shall have been made to
and accepted by any county, city, town or other subdivision
of the commonwealth for a specific purpose or purposes in
trust or otherwise, or the terms of such trust, or, if it shall
have become impracticable to observe or carry out such
purpose or purposes, or such terms, or, if the occasion
therefor shall have terminated, to determine the purposes or
uses to which the property involved shall be devoted and
enforce the same. Such action shall be commenced only by
the attorney general or, with leave of court, by ten tax-
payers of such county, city, town or other subdivision. The
defendant in any such action may set up such impracticabil-
ity or termination and request the judgment of the court as
to such other use of said property in its answer. In the case of
an action by ten tax-payers as aforesaid, the attorney
general shall be served with notice of the preliminary
petition for leave, and may intervene as a party at any stage
of the proceedings; and the plaintiffs shall be liable for costs,
including reasonable counsel fees in the discretion of the
court, which may, also in its discretion, award to the
plaintiffs costs, including reasonable counsel fees, to be paid
by the defendant or out of the fund involved, if any.

107
108
109
110
11l
112
113
114
115
116
117
118
119
120
121
122
123

124
125
126
127
128

129 (11) Actions to determine the purposes or uses to which
the property, whether held in trust or otherwise, of any130
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church or religious society which shall have failed for two
consecutive years next prior to the commencment of the
action to hold religious service, or shall have failed for such
period to hold a meeting for the election of officers or shall
otherwise have become inactive, or of any auxiliary organi-

zation affiliated with such a church or religious society,

shall be applied, and to enforce the application thereof in
accordance with such determination. Such action may be
commenced by the governing body of the religious denomi-
nation having jurisdiction over such church or religious
society according to the usages of the denomination to which
such church or religious society belongs, or by the state
organization of such denomination, if there is any, otherwise
the national organization thereof; and in any action so
commenced the attorney general shall be joined as a defen-
dant.

131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146

147
Each court may, if necessary to secure justice and equity,

issue to courts of inferior jurisdiction, corporations and
persons all general and special writs and processes required
in a civil action.

148
149
150
151
152
153 Civil actions in which equitable relief is sought may be

brought in any county in which a transitory action between
the same parties might be brought, as well as in countries in
which it is elsewhere provided that such actions may be
brought.

154
155
156
157
158
159 (1) No court shall have jurisdiction to issue a preliminary

or permanent injunction in any case involving or growing
out of a labor dispute, as defined in section twenty C of
chapter one hundred and forty-nine, except after hearing
the testimony of witnesses in open court (with opportunity
for cross-examination) in support of the allegations of a
complaint made under oath, and testimony in opposition
thereto, if offered, and except after findings of fact by the
court, to the effect-

160
161
162
163
164

Section 4

Section 5

Section 6

165
166
167

(a) That unlawful acts have been threatened and will be
committed unless restrained or have been committed and

168
169
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will be continued unless restrained, but no injunction or
temporary restraining order shall be issued on account of
any threat or unlawful act excepting against the person or
persons, association or organization making the threat or
committing the unlawful act or actually authorizing or
ratifying the same after actual knowledge thereof;

170
171
172
173
174
175

(b) That substantial and irreparable injury to the plain-
tiff’s property will follow;

176
177

(c) That as to each item of relief granted greater injury
will be inflicted upon the plaintiff by the denial of relif than
will be inflicted upon the defendants by the granting of
relief;

178
179
180
181

(d) That the plaintiff has no adequate remedy at law; and182
(e) That the public officers charged with the duty to

protect the plaintiff’s property are unable or unwilling to
furnish adequate protection.

183
184
185

(2) Such hearings shall be held after due and personal
notice thereof has been given, in such manner as the court
shall direct, to all known persons against whom relief is
sought, and also to the chief of those public officials of the
city or town within which the unlawful acts have been
threatened or committed charged with the duty to protect
the plaintiff’s property; provided, however, that if a com-
plaint shall also allege that, unless a temporary restraining
order shall be issued without notice, a substantial and
irreparable injury to the plaintiff’s property will be
unavoidable, such a temporary restraining order may be
issued upon testimony under oath, sufficient, if sustained, to
justify the court in issuing a preliminary injunction upon a
hearing after notice, and a statement of the grounds justify-
ing the issuance of such order shall be made a matter of
record by the court; provided, further, that no such tempo-
rary restraining order shall be issued except upon its also
being made to appear to the satisfaction of the court (either
from the testimony of witnesses or from written assurances
filed by counsel in regard to his personal conduct),-

186
187
188
189
190
191
192
193
194
195
196
197
198
199

200
201
202
203
204
205

(A) That a principal representative or attorney of the
employees or labor organizations participating in such
dispute was informed of the time and place at which the

206
207
208
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application for a temporary restraining order would be
presented sufficiently in advance to appear in opposition
thereto; or

209
210
211

(B) That the plaintiff made every reasonable effort to
comply with paragraph (A) but was unable so to do;
provided, however, that notification by mail alone shall not
be deemed compliance with this section without proof of
receipt.

212
213
214
215
216
217 Such testimony or written assurances shall set forth in

detail the manner in which the plaintiff complied with
paragraph (A) or (B) and shall be made part of the record in
the case. If the defendants appear in opposition to the
application for a temporary restraining order they shall be
affoi’ded an opportunity to cross-examine the plaintiff’s
witnesses at such length as is reasonable under the circum-
stances and a like opportunity to introduce evidence in
opposition thereto. Such a temporary restraining order shall
be effective for no longer than five days and shall become
void at the expiration of said five days and shall not be
subject to renewal. No temporary restraining order or
preliminary injunction shall be issued except on condition
that the plaintiff shall first file an undertaking with
adequate security in an amount to be fixed by the court
sufficient in its opinion to recompense those enjoined for any
loss, expense or damage caused by the improvident or
erroneous issuance of such order of injunction, including all
reasonable costs (together with a reasonable attorney’s fee)
and expense of defense against the order or against the
granting of any injunctive relief sought in the same proceed-
ing and subsequently denied by the court.

218
219
220
221
999

223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238

(3) The undertaking herein mentioned shall be under-
stood to signify an agreement entered into by the plaintiff
and the surety upon which a judgment may be rendered in
the same action or proceeding against said plaintiff and
surety, upon a hearing to assess damages of which hearing
the plaintiff and surety shall have reasonable notice, the said
plaintiff and surety submitting themselves to the jurisdic-
tion of the court for that purpose. But nothing herein
contained shall deprive any party having a claim or cause of

239
240
241
242
243
244
245
246
247
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action under or upon such undertaking from electing to'
purue his ordinary remedy by a separate civil action.

248
249

(4) No restraining order or injunction relief shall be
granted to any plaintiff who has failed to comply with any
obligation imposed by law which is involved in the labor
dispute in question, or who has failed to make every
reasonable effort to settle such dispute either by negotiation
or with the aid of any available governmental machinery of
mediation or voluntary arbitration.

250
251
252
253
254
255
256

(5) No restraining order, other than a temporary restrain-
ing order issued without notice as provided in subdivision
(2) of this section, and no preliminary or permanent in-
junction shall be granted in a case involving or growing out
of a labor dispute, except on the basis of findings of fact
made and filed by the court in the record of the case prior to
the issuance of such restraining order or injunction; and
every restraining order or injunction granted in a case
involving or growing out of a labor dispute shall include
only a prohibition of such specific act or acts as may be
expressly complained of in the complaint filed in such case
and as shall be expressly included in said statement of
grounds or findings of fact made and filed by the court as
provided herein.

256
257
258
259
260
261
262
263
264
265
266
267
268
269

(6) Whenever the court shall issue or deny a preliminary
injunction in a case involving or growing out of a labor
dispute, the court, upon the request of any party to the
proceeding, shall forthwith report any questions of law
involved in such issue or denial to the supreme judicial court
and stay further proceedings except those necessary to
preserve the rights of the parties. Upon the filing of such
report, the questions reported shall be heard in a summary
manner by a justice of the supreme judicial court, who shall
with the greatest possible expedition affirm, reverse or
modify the order of the superior court. The decision so raised
shall be final, but without prejudice to the raising of the
same questions before the full court upon appeal from the
final judgment.

270
271

272
273
274
275
276
277
278
279
280
281
282
283

(7) No pervanent injunction which may be issued under
this section shall be effective for a period exceeding one year

284
285
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286 from the date of its issuance; provided, however, that after a
287 new hearing and findings of fact as provided in clauses (a) to
288 (c), inclusive, of subsection (1) and subject to the provisions
290 of subsection (2) to (5), inclusive, it may be renewed.
291
292 Notwithstanding any of the provisions of section six so far

as they may be applicable, a temporary restraining order or
preliminary injunction may be granted, in any case in
which the parties to a jurisdictional dispute, as hereinafter
defined, have voluntarily submitted such dispute to arbitra-
tion, and one of such parties fails to abide by the arbitration
procedure or to comply with the terms of the arbitration
award and engages in or continues to engage in a strike,
picketing,boycott or other concerted interference against an
employer. The restraining order or preliminary injunction
may be granted in favor of the party which abides by the
procedure and complies with the award as well as in favor of
the employer who is ready and willing to abide by the terms
of such award.

293
294
295
296
297
298
299
300
301
302
303
304
305

The term “jurisdictional dispute” means a dispute be-
tween two or more labor organizations or groups or em-
ployees the object of which is to require that particular work
be assigned to employees in a particular labor organization
or in a particular trade, craft or class rather than to
employees in another labor organization or in another trade,
craft or class.

306
307
308
309
310
311
312
313

In actions for the construction of wills, or for instructions
relative to wills the court may order notice of the action and
of the time and place for hearing to be served on such
number of the parties in interest representing all possible
interests as the court shall direct, and to be published for
three weeks successively in such newspaper as it directs. If it
appears that any possible interest is not represented, further
service may be ordered until all possible interests are
represented before the court or until a guardian ad litem has
been appointed. If all possible interests are represented by
persons before the court, it shall be unnecessary to make
other persons having similar interests parties defendant.

314
315
316
317
318
319
320
321
322
323
324
325

Section 6A

Section 7
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326
As used in this section, “damage to the environment” shall

mean any destruction, damage or impairment, actual or
probable, to any of the natural resources of the common-
wealth, whether caused by the defendant alone or by the
defendant and others acting jointly or severally. Damage to
the environment shall include, but not be limited to, air
pollution, water pollution, improper sewage disposal,
pesticide pollution, excessive noise, improper operation of
dumping grounds, impairment and eutrophication of rivers,
streams, flood plains, lakes, ponds or other water resources,
destruction of seashores, dunes, wetlands, open spaces,
natural areas, parks or historic districts or sites. Damage to
the environment shall not include any insignificant destruc-
tion, damage or impairment to such natural resources.

327
328
329
330
331
332
333
334
335
336
337
338
339
340
341 As used in this section “person” shall mean any indivi-

dual, association, partnership, corporation, company,
business organization, trust, estate, the commonwealth or
any political subdivision thereof, any administration agen-
cy, public or quasi-public corporation or body, or any other
legal entity or its legal representatives, agents or assigns.

342
343
344
345
346
347 The superior court for the county in which damage to the

environment is occurring or is about to occur may, upon a
civil action in which equitable or declaratory relief is sought
in which not less than ten persons domiciled with the
commonwealth are joined as plaintiffs, or upon such an
action by any political subdivision of the commonwealth,
determine whether such damage is occurring or is about to
occur and may, before the final determination of the action,
restrain the person causing or about to cause such damage;
provided, however, that the damage caused or about to be
caused by such person constitutes a violation of a statute,
ordinance, by-law or regulation the major purpose of which
is to prevent or minimize damage to the environment.

348
349
350
351
352
353
354
Qc:c;

355

356
357
358
359
360 No such action shall be taken unless the plaintiffs at least

twenty-one days prior to the commencement of such action
direct a written notice of such violation or imminent viola-
tion by certified mail, to the agency responsible for enforc-
ing said statute, ordinance, by-law or regulation, to the

361
362
363
364

Section 7A
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attorney general, and to the person violating or about to
violate the same; provided, however, that if the plaintiffs can
show that irreparable damage will result unless immediate
action is taken the court may waive the foregoing require-
ment of notice and issue a temporary restraining order
forthwith.

365
366
367
368
369
370

It shall be a defense to any action taken pursuant to this
section that the defendant is subject to, and in compliance in
good faith with, a judicially enforceable adminstrative pol-
lution abatement schedule or implementation plan the
purpose of which is alleviation of damage to the environ-
ment complained of, unless the plaintiffs demonstrate that a
danger to the public health and safety justifies the court in
retaining jurisdiction.

371
372
373
374
275
376
377
378

Any action brought pursuant to the authorization con-
tained in this section shall be advanced for speedy trial and
shall not be compromised without prior approval of the
court.

379
380
381
382

If there is a finding by the court in favor of the plaintiffs it
may assess their costs, including reasonable fees of expert
witnesses but not attorney’s fees; provided, however, that no
such finding shall include damages.

383
384
385
386
387 The court may require the plaintiffs to post a surety or

cash bond in a sum not to exceed five hundred dollars to
secure the payment of any costs which may be assessed
against the plaintiffs in the event they do not prevail.

388
389
390
391 Nothing contained in this section shall be construed so as

to impair, derogate or diminish any common law or statu-
tory right or remedy which may be available to any person,
but the cause of action herein authorized shall be in addition
to any such right or remedy.

392
393
394
395

396 Section 8 Civil actions in which equitable relief is
397 sought and motions and other applications therein, whether
398 interlocutory or final, shall in the first instance be heard and
399 determined by one justice of the court.

401 All acts and proceedings in civil actions other than trials
402 upon the merits, wherever they may be conducted, shall be

400 Section 9
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considered as taking place in court and not in chambers.403
404

A justice of either court or the full court may, if necessary,
hear and determine cases pending in a county other than
that in which such justice or court is sitting, or any motion
therein; but a motion shall not be so heard nor an order so
made until reasonable notice thereof has been given to the
adverse party or his counsel; and either party may transmit
his reasons in writing for or against the application to the
court or justice, who shall examine the same and proceed
thereon as if the parties were present. All orders made on
such hearings shall be transmitted to the clerk in the proper
county, and be entered by him.

405
406
407
408
409
410
411
412
413
414
415
416
417 The clerk of the court for the commonwealth shall enter

appeals in probate matters and from judgments or orders
granting or denying equitable relief on a separate equity
and probate docket.

418
419
420
421
422 The supreme judicial court, upon request of a party to a

civil action in which equitable relief is sought, may frame
issues of fact to be tried by a jury and order the same to be
tried in that court or in the superior court in the county in
which such cause is pending, or upon the request of all
parties in any other county.

423
424
425
426
427
428

If there is no regular sitting of the supreme judicial court
within three months after the framing of such issues, a
justice thereof may order the clerk of the courts for the
county in which the cause is pending to summon a jury to
try such issues, and the proceedings at such trial shall be in
all respects the same as in a trial at a regular sitting.

429
430
431
432
433
434

435
The superior court, upon request of a party to a civil

action in which equitable relief is sought pending therein,
may frame issues of fact to be tried by a jury and order them
to be tried in the county in which such cause is pending.

436
437
438
439
440

Section 10

Section 11

Section 12

Section 13

Section 14

Section 15
A justice of the supreme judicial court and a justice of tht441
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442 superior court shall, at all convenient times, sit in Boston to
443 hear and determine civil actions in which equitable relief is
444 sought and motions therein arising in any county.

446 A justice of either court shall not dissolve an injunction
447 issued by the other court, or by a justice thereof, or interpose
448 in any action in which equitable relief is sought pending
449 before the other court, except as provided in section one
450 hundred and fifteen of chapter two hundred and thirty-one.
451 Section 17
452 The courts may issue writs of seisin and execution in
453 common form if such process is appropriate for the enforce-
-454 ment of a judgment granting or denying equitable relief.
455 Section 18
456 Where a bond is required of a receiver appointed by either
457 court the provisions of section seven of chapter two hundred
458 and three shall apply.

460 The original papers in a civil action pending in either
461 court may be taken from the files in any county by counsel
462 of record of either party, for use before the court, upon
463 leaving a memorandum and receipt on such files, containing
464 a short description of the papers so taken.

1 Section 60. The second paragraph of section 6 of Chapter
2 215 of the General Laws, as most recently amended by
3 section 24 of chapter 888 of the acts of 1970, is hereby
4 amended by striking out the first sentence and inserting in
5 place thereof the following sentence:
6 Probate courts shall also have jurisdiction in equity,
7 concurrent with the supreme judicial and superior courts, of
8 all cases and matters relative to the administration of the
9 estates of deceased persons, to wills, including questions

10 arising under section twenty of chapter one hundred and
11 ninety-one, to trusts created by will or other written ins-
-12 trument, and, in cases involving in any way the estate of a
13 deceased person or the property of an absentee whereof a
14 receiver has been appointed under chapter two hundred oi-

ls the property of a person under guardianship or conservator-

445 Section 16

459 Section 19
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16 ship, to trusts created by parol or constructive or resulting
17 trusts, of all matters relative to guardianship and conserva-
-18 torship, of suits such as one described in clause (11) of
19 section three of chapter two hundred and fourteen and of all
20 other matters of which they now have or may hereafter be
21 given jurisdiction.

1 Section 61. Said chapter 215 is hereby further amended
2 by striking out section 6A, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 6A
5 In any proceeding before a probate court, an attachment
6 may be made by injunction to reach shares of stock or other
7 property which cannot be reached to be attached in a civil
8 action in which money damages are sought, and the
9 property so attached shall thereafter be subject to such

10 order as justice and equity may require; and in relation to
11 such probate proceedings said court shall have all the
12 powers which the supreme judicial and superior courts have
13 in relation to actions to reach and apply.

1 Section 62. Said Chapter 215 is hereby further amended
2 by striking out section 9, as most recently amended by
3 chapter 360 of the acts of 1947, and inserting in place thereof
4 the following section:

3 A person aggrieved by an order, decree or denial of a
~

probate court made after this chapter takes effect, may,
3 within thirty days after the entry thereof, appeal the same to
9 the appeals court or to the full court of the supreme judicial

10 court. Said courts shall have like powers and authority with
11 respect thereto as upon an appeal in any civil action.

5 Section 9

1 Section 63. Said Chapter 215 is hereby further amended
2 by striking out section 10, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 10
5 The procedure upon an appeal from an order, decree or
6 denial of a probate court shall be in accordance with the
7 Massachusetts Rules ofAppellate Procedure.
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1 Section 64. Section 12 of Chapter 215 of the General
2 Laws is hereby repealed.

1 Section 65, Said Chapter 215 is hereby further amended
2 by striking out section 13, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 13
5 A judge of the probate court by whom a case or matter is
6 heard for final determination may reserve and report the
7 evidence and all questions of law therein for consideration of
8 the appeals court and thereupon like proceedings shall be
9 had as upon appeal. And if, upon making an interlocutory

10 decree or order, he is of opinion that it so affects the merits
11 of the controversy that the matter ought, before further
12 proceedings, to be determined by the appeals court, he may
13 report the question for that purpose, and stay all further
14 proceedings except suich as are necessary to preserve the
15 rights of the parties.

1 Section 66. Section 16 of said Chapter 215, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the last sentence and inserting in place thereof the
4 following sentence:
5 Questions of law arising upon the trial of any such issues
6 may be considered and determined by the appeals court or
7 the supreme judicial court in the same manner and with like
8 effect as in any civil action tried in the superior court.

1 Section 67. Said Chapter 215 is hereby further amended
2 by striking out section 21, as appearing in the Tercentenary

3 Edition, and inserting in place thereof the following section:
4 Section 21
5 Appeals in probate matters shall be entered on the same
6 docket as appeals from judgments or orders granting or
7 denying equitable relief, and shall have the same rights as to
8 hearing and determination as such cases.

1 Section 68. Said Chapter 215 is hereby further amended
2 by striking out section 34, as appearing in the Tercentenary
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3 Edition, and inserting in place thereof the following section
4 Section 34
5 Probate courts shall have like power and authority for
6 enforcing orders, sentences and decrees made or pronounced
7 in the exercise of any jurisdiction vested in them, and for
8 punishing contempts of such orders, sentences and decrees
9 and other contempts of their authority, as are vested for

10 such or similar purposes in the supreme judicial or superior
11 court in relation to an action in which equitable relief is
12 sought pending therein.

1 Section 69. Chapter 216 of the General Laws is hereby
2 amended by striking out section 17, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:
5 Section 17
6 The supreme judicial court shall have general superin-
-7 tendence and jurisdiction of cases arising under this chap-
-8 ter; and, except as otherwise provided, may, upon the
9 commencement of an action by a party aggrieved, hoar and

10 determine the case.

1 Section 70. Section 45 of chapter 216 of the General
2 Laws, as appearing in the Tercentenary Edition, is hereby
3 amended by striking out the second sentence and inserting
4 in place thereof the followingsentence:
5 The appeal shall be entered in the superior court for the
6 county within twenty-one days from the time of claiming it.

1 Section 71. Said chapter 216 is hereby further amended
2 by striking out section 46, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 46
5 Upon the entry of an appeal the appellant shall file in
6 court a statement of his claim substantially as in a com-
-7 plaint. The subsequent pleadings and proceedings shall be in
8 accordance with the Massachusetts Rules of Civil Proce-
-9 dure, except that no execution shall be awarded against the

10 assignee for the amount of a debt found due the creditor.
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1 Section 72. Section 47 of said chapter 216 is, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the second sentence and inserting in place thereof the
4 following sentence:
5 The prevailing party shall be entitled to costs, to be taxed
6 and recovered as in a civil action; if recovered against the
7 assignee, they shall be allowed out of the estate.

1 Section 73. Section 60 of said chapter 216, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the first sentence and inserting in place thereof the
4 following sentence:
5 An assignee shall not commence or be made a party to a
6 civil action relative to any property or rights thereto unless
7 it is commenced within six years from the time when the
8 right accrued to or against the insolvent.

1 Section 74. Section 104 of said chapter 216, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the second sentence and inserting in place thereof the
4 following sentence:
5 The appeal shall be entered within twenty-one days from
6 the time of claiming it.

1 Section 75. Section 105 of said chapter 216, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the first sentence and inserting in place thereof the
4 followingsentence:
5 The superior court shall, upon written demand served in
6 accordance with the Massachusetts Rules of Civil Proce-
-7 dure, frame issues of fact for jury trial which shall be tried
8 as in any civil action; otherwise the appeal shall be heard
9 and determined by the court.

1 Section 76. Said chapter 216 is hereby further amended
2 by striking out section 129, as appearing in the Tercente-
-3 nary Edition and inserting in place thereof the following
4 section:
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5

6 If a person arrested on mesne process in a civil action for
the amount of one hundred dollars or more founded upon a
claim provable against the estate of an insolvent debtor, has
not given bail therein on or before the return day of such
process, or has been actually imprisoned thereon for more
than thirty days; or if a person whose property has been
attached on mesne process in such action founded upon such
contract has not dissolved the attachment as provided by
law before the return day, if such action is in the district
court, or before the time for filing his answer, if such action
is in the superior court; or if a person has removed himself or
any part of his property from the commonwealth, with
intent to defraud his creditors: or has concealed himself to
avoid arrest, or any part of his property to prevent its being
attached or taken on a legal process; or made a fraudulent
payment, conveyance or transfer of any part of his property;
or, being banker, broker, merchant, trader, manufacturer,
contractor, builder or miner, has fraudulently stopped
payment, or has stopped or suspended and not resumed
payment of his commercial paper within fourteen days; any
of his creditors whose claims provable against his estate
amount to one hundred dollars, may, within ninety days
thereafter, or, in the case of any such fraudulent conveyance
of land, within ninety days after it has been recorded, if the
debtor has resided in the commonwealth within one year,
file a petition under oath in the court of insolvency for the
county, if any, where the debtor has last resided or had a
usual place of business for three consecutive months before
the filing of said petition, otherwise in the court for the
county where he resides or last resided, or has had a usual
place of business, stating the facts and the nature of their
claims and praying that his property may be seized and
distributed according to this chapter.

I

8
9

10
11
12
13
14
15
16
17
18
19
20

21
99

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

1 Section 77. Said chapter 216 is hereby further amended
2 by striking out section 149, as appearing in the Tercente-
-3 nary Edition, and inserting in place thereof the following
4 section:

Section 129
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6 If a corporation described in section one hundred and
7 forty-three whose property has been attached on mesne
8 process in a civil action founded on a contract for the
9 amount of one hundred dollars or more, provable under this

10 chapter, has not within fourteen days from the return day of
11 the writ if such action is in the district court, or within
12 fourteen days from the date on which its answer must be
13 filed if such action is in the superior court, dissolved the
14 attachment as provided by law, or if such corporation has
15 removed any part of tis property from the commonwealth,
16 with intent to defraud its creditors, or conceals any part of
17 its property to prevent its being attached or taken on legal
18 process, or has procured its property to be attached or taken
19 on legal process, or has made a fraudulent payment, convey-
-20 ance or transfer of its property or any part thereof, or has
21 stopped or suspended and has not resumed payment of its
22 commercial paper within fourteen days, any of its creditors
23 whose claims provable against its estate amount to one
24 hundred dollars may, within ninety days thereafter, file a
25 petition on oath in the court for the county where the
26 corporation has its principal place of business, stating the
27 facts and the nature of their claims, and praying that its
28 property or, if a foreign corporation, its property in the
29 commonwealth, may be seized and distributed according to
30 this chapter: and thereupon, if after notice to a domestic
31 corporation by serving on its president, treasurer or clerk,
32 or to a foreign corporation by serving upon the commis-
-33 sioner of corporations and taxation, thirty days at least
34 before the return day of the notice a copy of the petition, and
35 a hearing or upon default of the corporation to appear at the
36 time and place appointed in the notice, the court finds the
37 facts stated in the petition to be true, the judge shall
38 forthwith issue a warrant to take possession of the property
39 of the corporation or, if a foreign corporation, of its property
40 in the commonwealth: and thereupon like proceedings shall
41 be had as upon a warrant issued upon the petition of a
42 corporation.

1 Section 78. Said chapter 216 is hereby further amended

5 Section 149
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by striking out sections 162 to 164, inclusive, and inserting
in place thereof the following three sections:

9

3

1
This chapter shall not release an officer or stockholder of

a corporation from any liability under sections thirty-five to
thirty-seven, inclusive, of chapter one hundred and fifty-six,
but if such corporation applies for a discharge as hereinbe-
fore provided any creditor may, at any time after the filing
of the offer in composition, bring a civil action in behalf of
himself and other creditors of the corporation, against it and
all stockholders thereof at the time of the filing of the
petition in insolvency by or against the corporation, or
against all the officers liable for its debts and contracts, for
the recovery of the amounts due from the corporation to
himself and the other creditors for which the stockholders or
officers may be personally liable by reason of any act or
omission on its part or on that of its officers, stating the
nature of his claim and the grounds upon which it is
expected to charge the stockholders or officers personally. It
shall be unnecessary to allege or prove a judgment against
the corporation or the return of an execution unsatisfied. If
the ground upon which it is expected to charge the officers of
the corporation is an excess of debts above the capital stock,
the extent of such excess shall be taken to be that existing at
the time of the filing of the petition in insolvency by or
against said corporation.

5
6
i

8
9

10
11
12
13
14
15
16
17
18
19
20
21
99

23
24
25
26
27

29 If, at the time of the filing of the offer in composition by a
30 corporation, an action is pending against it on behalf of a
31 creditor who would be entitled to enforce a liability against
32 its officers or stockholders under chapter one hundred and
33 fifty-six, the plaintiff may join as parties thereto the
34 stockholders and officers who were such at the time of the
35 filing of the petition in insolvency by or against the corpora-
-36 tion, and may proceed thereafter in like manner as provided
37 in the preceding section. If the ground upon which it is
38 expected to charge the officers of the corporation is an
39 excess of debts above the capital stock, the extent of such

Section 162,

28 Section 163.
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40 excess shall be taken to be that existing at the time of th€
41 beginning of said action.

43 Civil actions under the two preceding sections shall be
44 subject to sections fifty to fifty-three, inclusive, of chapter
45 one hundred and fifty-eight.

1 Section 79. Section 20 of chapter 218 of the General
2 Laws, as appearing in the Tercentenary Edition, is hereby
3 amended by striking out the first sentence and inserting in
4 place thereof the following sentence:
5 District courts may issue writs of scire facias against
6 executors and administrators upon a suggestion of waste
7 after a judgment against them and also against bail taken in
8 a civil action before them, and may proceed to judgment and
9 execution.

1 Section 80. Chapter 220 of the General Laws is hereby
2 amended by striking out section 13A, added by section 5 of
3 chapter 407 of the acts of 1935, and inserting in place thereof
4 the following section:

6 Any person who shall wilfully disobey any lawful process,
7 order, judgement or command of the court in any action in
8 which injunctive relief is sought in any matter involving or
9 growing out of a labor dispute, as defined in section twenty

10 C of chapter one hundred and forty-nine, by doing any act or
11 thing in or by such process, order, judgment or command
12 forbidden to be done by him, if the act or thing so done by
13 him is of such character as to constitute also a criminal
14 offense under the laws of the commonwealth shall enjoy the
15 right to a speedy and public trial for his said contempt by an
16 impartial jury of the county wherein it shall have been
17 committed; provided, that this right shall not apply to
18 contempts committed in the presence of the court or so near
19 thereto as to interfere directly with the adminstration of
20 justice or apply to the misbehavior, misconduct or disobedi-
-21 ence of any officer of the court in respect to the orders or
22 process of the court.

42 Section 164.

5 Section 13A.
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1 Section 81. Chapter 221 of the General Laws is hereby
2 amended by striking out section 6, as most recently amen-
-3 ded by section 1 of chapter 710 of the acts of 1964, and
4 inserting in place thereof the following section:

6 The justices of the superior court may appoint, for a term
7 of three years from the date of their appointment, nineteen
8 assistant clerks of said court for civil business in the county
9 of Suffolk, one of whom shall perform the duties of clerk

10 pertaining to actions in which equitable relief is sought in
11 said court.

1 Section 82. Said chapter 221 is hereby further amended
2 by striking out Section 6A, as most recently amended by
3 section 3 of chapter 774 of the acts of 1949, and inserting in
4 place thereof the following section:

6 The justices of the superior court may designate, for a
7 term of three years from the date of such designation, one of
8 the assistant clerks for the county of Middlesex, appointed
9 under section four or section five, to perform, under the

10 direction of the clerk of the courts for the county of
11 Middlesex, the duties of clerk pertaining to actions in which
12 equitable relief is sought in said court, who shall receive
13 from said county, in addition to the salary paid to him as an
14 assistant clerk under section four or section five, as the case
15 may be, a sum equivalent to five per cent of the salary of the
16 clerk.

1 Section 83. Said chapter 221 is hereby further amended
2 by striking out section 68, added by chapter 500 of the acts
3 of 1953,and inserting in place thereof the following section;
4 Section 68.
5 The justices of the superior court may designate, for a
6 term of three years from the date of such designation, one of
7 the assistant clerks for the county ofEssex, appointed under
8 section four, to perform, under the direction of the clerk of
9 the courts for the county of Essex, the duties of clerk

10 pertaining to actions in which equitable relief is sought in

5 Section 6

5 Section 6A
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11 said court, who shall receive from said county, in addition to
12 the salary paid to him as an assistant clerk under section
13 four, a sum equivalent to five per cent of the salary of the
14 clerk.

1 Section 84. Said chapter 221 is hereby further amended
2 by striking out section 19, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section;
4 Section 19.
5 The clerks shall cause one or more copies of all notices of
6 appeal, orders for the report of cases, and bills of exceptions
7 in criminal matters which may be filed or allowed in cases
8 in which the attorney general appears for the common-
-9 wealth to be printed and forwarded to him at Boston as soon

10 as may be after they have been filed or allowed.

1 Section 85. Section 21 of chapter 221 of the GeneralLaws
2 is hereby repealed.

1 Section 86. Said chapter 221 is hereby further amended
2 by striking out section 22, as appearing in the Tercentenary
3 Edition, and inserting in place thereof of the following
4 section:
5 A clerk of the courts may issue any order of notice upon
6 any complaint or other proceeding in a civil action which
7 might be issued by the court; but the court or a justice
8 thereof may cause additional notice to be given.

1 Section 87, Section 56 of said chapter 221, as appearing
2 in the Tercentenary Edition, hereby amended by striking
3 out the first sentence and inserting in place thereof the
4 following sentence:
5 When a civil action is at issue, the district court, if both
6 parties assent thereto in writing, may appoint one or more
7 auditors to hear the parties, examine their vouchers and
8 evidence, state accounts and report upon such matters
9 therein as may be ordered by the court.
1 Section 88. Section 58 of said chapter 221, as most
2 recently amended by section 1 of chapter 40 of the acts of
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3 1932, is hereby further amended by striking out the first
4 sentence and inserting in place thereof the following sent-
-5 ence:
6 Auditors appointed by the district or probate courts shall
7 give notice to the parties of the time and place appointed for
8 their meeting, and may adjourn from time to time as may be
9 necessary, subject, however, to any general or special order

10 of the court.

1 Section 89. Said chapter 221 is hereby further amended
2 by striking out section 61, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 61.
5 The court shall award reasonable compensation and allow
6 actual expenses of travel in attending hearings, if said
7 expenses be approved by the court as reasonable, to audi-
-8 tors, but no allowance for the expenses of travel shall be
9 allowed by the court unless the auditor shall file a true and

10 correct account of such expenses, signed and sworn to by
11 him. Said compensation and expenses shall be paid by the
12 county if the auditors are appointed by the probate court. If
13 they are appointed by the district court, the compensation
14 awarded and expenses of travel allowed may be paid by
15 either party and taxed in his bill of costs if he prevails; but
16 the plaintiff shall be liable for such payment, and the court
17 may make orders and issue process to enforce the same.

1 Section 90. Said chapter 221 is hereby further amended
2 by striking out section 62, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 62.
5 Auditors shall file their final report in the office of
6 the clerk or register of the court by which they are appoin-
-7 ted within ninety days after the hearing before them has
8 been closed or within such time as the court may allow, and,
9 in default thereof, shall not be entitled to any fees, except as

10 provided in section sixty-two A.

1 Section 91. Said chapter 221 is hereby further amended
2 by striking out section 62A, as appearing in the Tercente-
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3 nary Edition, and inserting in place thereof the following
4 section:

6 If an auditor appointed by the probate court becomes
7 incapacitated or dies without having filed his final report,
8 the court may award him or his estate reasonable compen-
-9 sation, payable by the county, upon a finding that he

10 actually performed services which would entitle him to the
11 compensation awarded had he filed a report as provided in
12 section sixty-two; provided, that all his records and memo-
-13 randa, or copies thereof, in the case in which compensation
14 is sought, are filed with the register of the court.

1 Section 92. Chapter 223 of the General Laws is hereby
2 amended by striking out section 1, as appearing in the
3 Tercentenary Edition, and inserting in place thereof of the
4 following section:

6 A transitory action shall, except as otherwise provided, if
7 any one of the parties thereto lives in the commonwealth, be
8 brought in the county where one of them lives or has his
9 usual place of business: provided, that except in actions upon

10 negotiable instruments if the plaintiff is an assignee of the
11 cause of action, it shall be brought only in a county where it
12 might have been brought by the assignor thereof. If neither
13 party lives in the commonwealth, the action may be brought
14 in any county. If the defendant raises timely objection to
15 venue he shall be allowed double costs.

1 Section 93. Said chapter 223 is hereby further amended
2 by striking out section 4, as appearing in the Tercentenary
3 Edition, and inserting in place thereof of the following
4 section:

6 An action of replevin in the district court shall be brought
7 in the county where the goods or beasts are detained.

1 Section 94. Section 15 of said chapter 223 is hereby
2 repealed.

5 Section 62A

5 Section 1

5 Section 4
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1 Section 95. Said chapter 223 is hereby further amended
2 by striking out sections 16 to 19, inclusive, and inserting in
3 place thereof the following four sections;

5 In the district court actions at law, unless founded on scire
6 facias or other special writs, or unless otherwise authorized
7 by statute or by established practice, shall be commenced by
8 original writs. Such writs shall be signed, sealed and bear
9 teste as required by the constitution, and shall be framed

10 either to summon the defendant, with or without an order to
11 attach his goods or estate, or to attach his goods or estate
12 and, for want thereof, to take his body; or, in an action
13 commenced by trustee process, to attach his goods or estate
14 in his own hands and also in the hands of the trustee.
15 Original writs shall be in the form heretofore established by
16 law and by the usage and practice of the courts. If changes
17 in their form are necessary in order to adopt them to
18 changes in the law, or for any other sufficient reason, the
19 courts may make such changes, subject to the final control
20 of the supreme judicial court, which may by general rule
21 regulate such changes in all the courts.

23 In an action in the district court a separate summons shall
24 be served on the defendant after an attachment of property
25 on the writ, and the service thereof shall be a sufficient
26 service of the original summons.

28 In the district court in actions against corporations, and
29 in other actions in which property may be attached, but in
30 which the defendant is not liable to arrest, the writ of
31 attachment and original summons may be combined in one,
32 requiring the officer to attach the goods and estate and to
33 summon the defendant.

35 In an action in the district court, if the name of a
36 defendant is not known to the plaintiff, the writ may be
37 issued against him by a fictitious name, if duly served, shall
38 not be abated for that cause, but may be amended, and
39 terms may be imposed.

4 Section 16

22 Section 17

27 Section 18

34 Section 19
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40 In an action in the superior court, supreme judicial court
41 or land court or the housing court of the city of Boston if the
42 name of the defendant is not known to the plaintiff, the
43 defendant may be designated in the summons and complaint
44 by a fictitious name. The use of a fictitious name shall not be
45 grounds for dismissal of the complaint if sufficient service
46 has been made, and amendments shall be allowed and terms
47 may be imposed.

1 Section 96. Said chapter 223 is hereby further amended
2 by striking out section 20, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 20
5 Process in the supreme judicial and superior court shall
6be signed, and may be issued,by the clerk, shall bear teste of
7 the first justice of the court who is not a party to the action,
8 may be returnable to the same court in any other county,
9 may run, and shall he executed and obeyed, throughout the

10 commonwealth.

1 Section 97. Sections 21 and 22 of said chapter 223 are
2 hereby repealed.

1 Section 98. Section 24 of said chapter 223 is hereby
2 repealed.

1 Section 99. Said chapter 223 is hereby further amended
2 by striking out sections 26 to 32, inclusive, and inserting in
3 place thereof the following seven sections;

5 In an action in the district court, if the writ requires the
6 officer to attach the goods or estate of the defendant and for
7 want thereof to take his body, the plaintiff or his attorney
8 may by written or verbal directions require the officer to
9 serve the writ by an attachment of goods or estate or by the

10 arrest of the defendant, if such arrest is authorized, and the
11 officer shall serve the writ according to such directions.
12 Section 27
13 An original writ issued by a district court may be directed

4 Section 26
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14 to and served by any officer qualified to serve civil process in
15 actions involving the amount of damages claimed in the
16 writ, and shall be served not less than seven nor more than
17 sixty days before the return day; but if such writ is to be
18 served in a county other than that in which the court issuing
19 it is held, it shall, except in trustee process, be served at least
20 fourteen days before the return day.

22 A writ issued by a district court in an action against a
23 county, city, town, parish or religious society, or against
24 proprietors of wharves, general fields or real estate lying in
25 common are summoned as trustees, it shall be served seven
26 days at least before the return day.

28 In an action in the district court, a separate summons
29 which is served after an attachment of property shall be
30 served by delivering it to the defendant or by leaving it for
31 him as hereinafter provided; and an original summons
32 without an attachment shall be served by reading it to the
33 defendant, by delivering to him a copy thereof attested by
34 the officer who serves it or by leaving such copy for him as
35 hereinafter provided.

37 In an action brought in the district court the separate
38 summons may be served at any time after the attachment
39 has been made, if it is served the number of days before the
40 return day required for the service of the original writ; and a
41 certificate of the service of the summons shall be endorsed
42 on the original writ.

44 In an action brought in the district court, if the summons
45 is not served personally on the defendant, the original or a
46 copy, as the case may be, shall be left at his last and usual
47 place of abode, if he has any within the Commonwealth
48 known to the officer. If he has none, it shall be left with his
49 tenant, agent or attorney, if he has any within the common-
-50 wealth known to the officer. If he has no such last and usual
51 place of abode and no tenant, agent or attorney, no service

21 Section 28

27 Section 29

36 Section 30

43 Section 31
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52 on him shall be required except as provided in the three
53 following sections.

55 In an action in the district court, if an absent defendant
56 whose property has been attached is sued with one or more
57 others on a joint contract, and he has not such last and usual
58 place of abode and no tenant, agent or attorney, within the
59 commonwealth, the summons for him shall be left with one
60 of the co-defendants if there is any within the common-
-61 wealth.

1 Section 100. Section 33 of said chapter 223 is hereby
2 repealed.

1 Section 101. Said chapter 223 is hereby further amended
2 by striking out sections 35 to 36, inclusive, and inserting in
3 place thereof the following two sections;

5 When process is served by an office! by leaving copies of
6 the summons and complaint at the last and usual place of
7 abode of any person, the officer serving the same shall state
8 in his return the place as definitely as is practicable, giving,
9 if possible, the street and number, where service was made.

10 Section 36
11 Process issued by a district court against a county, city,
12 town, corporation, body corporate, joint stock association,
13 voluntary association described in chapter one hundred and
14 eighty-two, parish or religious society, proprietors of
15 wharves, general fields or real estate lying in common, who
16 are incorporated, executor, administrator, guardian, con-
-17 servator, receiver, trustee or assignee shall be served by
18 copy or by copy and summons.

1 Section 102. Section 41 of said chapter 223 is hereby
2 repealed.

1 Section 103. Said chapter 223 is hereby further amended
2 by striking out section 42, as amended by section 1 of
3 chapter 295 of the acts of 1937, and inserting in place thereof
4 the following section:

54 Section 32

4 Section 35



1973. No. 11SENATE 65

6 All real and personal property liable to be taken on
7 execution, except such personal property as, from its nature
8 or situation, has been considered as exempt according to the
9 principles of the common law as adopted and practiced in

10 the commonwealth, and except as provided in the four
11 following sections, may be attached upon the original writ of
12 attachment in any action in which debt or damages are
13 recoverable, and may be held as security to satisfy such
14 judgment as the plaintiff may recover; but no attachment of
15 land shall be made on a writ returnable before a district
16 court unless the debt or damages demanded therein exceed
17 twenty dollars.

1 Section. 104. Said chapter 223 is hereby further amended
2 by striking out sections 43 to 45, inclusive, and inserting in
3 place thereof the following four sections:

5 Railroad cars and engines and street railway cars, in use
6 and making regular passages on railroads or railways, and
7 steamboats so in use upon water routes, shall not be
8 attached unless the officer who makes the attachment has
9 first demanded on the owners or managers thereof other

10 property, upon which to make it, equal in value to the ad
11 damnum in the writ or complaint and such owners or
12 managers have refused or neglected to comply with said
13 demand; except that a steamboat so in use may be attached,
14 if the attachment is made more than forty eight hours before
15 its fixed time of departure. Such attachment shall be void
16 unless the officer certifies in his return that he has made
17 such demand and that the owners or managers have refused
18 or neglected to comply therewith.

20 No ship or vessel shall be attached in a civil action on an
21 original writ unless a declaration is inserted in the writ
22 before service thereof, nor shall such attachment be made
23 upon an original writ or a writ of attachment unless the
24 plaintiff or a person in his behalf makes affidavit and proves
25 to the satisfaction of a justice of a court that he has a good

5 Section 42

4 Section 43

19 Section 44
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26 claim and reasonable expectation of recovering an amount,
27 exclusive of all costs, equal at least to one third of the
28 damages demanded in the original writ or complaint, which
29 affidavit and the certificate of the justice that he is satisfied
30 that the same is true shall be annexed to the writ

32 Motor vehicles registered under the law of this common
33 wealth shall not be attached by writ of attachment in a civil
34 action based upon a contract unless written consent to such
35 attachment is endorsed on the writ and signed by a justice,
36 associate justice or special justice of the court wherein such
37 action is commenced. Costs in any action in which such a
38 motor vehicle has been attached shall be in the disretion of
39 the court

41 The press, type, stands, cases, paper and other personal
42 property used in printing and publishing newspapers shall
43 not, within forty-eight hours previous to the issue of any
44 edition of a newspaper be attached upon mesne process
45 unless the officer who makes the attachment has, at least
46 twenty-four hours previously thereto, demanded of the
47 owners or managers thereof other property, upon which to
48 make it equal in value to the amount of the ad damnum of
49 the writ or complaint and such owners or managers have
50 refused or neglected to comply with such demand. Such
51 attachment shall be void unless the officer certifies in his
52 return that he has made such demand, the time when it was
53 made and that it has not been complied with. Such attach-
54 ment, made after such demand, shall take effect from the
55 time demand was made, so as to take priority of any
56 mortgage, pledge, conveyance or attachment made subse-
57 quent to such demand

1 Section 105. Said chapter 223 is hereby further amended
2 by striking out section 46, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section
4 Section 46
5 In an action brought in the district court successive
6 attachments may be made upon the same writ of one or

31 Section 44A

40 Section 45
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7 more officers and in one or more counties, before, but not
8 after, service of the summons.
9 In an action in the superior court or supreme judicial

10 court or the housing court of the city of Boston successive
11 attachments may be made upon the same writ of attach-
-12 ment by one or more officers in one or more counties before,
13 but not after the expiration of thirty days from the date of

14 the complaint.

1 Section 106. Said chapter 223 is hereby further amended

2 by striking out section 50, as amended by section 8 of
3 chapter 765 of the acts of 1957, and inserting in place thereof
4 the following section:

6 If an attachment is made of articles of personal property
7 which, by reason of their bulk or for other cause, cannot be
8 immediately removed, a certified copy of the writ of attach-
-9 ment together with a certified copy of the officer’s endorse-

-10 ment on the original writ of attachment of the date or dates
11 of the executing of the writ, may, within three days after the
12 attachment, be deposited in the office of the town clerk or
13 the state secretary or in the registry of deeds, as the case
14 may be, where filing is required to perfect a security interest
15 in such goods under section nine-four hundred and one of
16 chapter one hundred and six; and such attachment shall be
17 as valid and effectual as if the articles had been retained in
18 the possession and custody of the officer.

1 Section 107. Said chapter 223 is hereby further amended
2 by striking out section 56, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 56
5 The officer who makes such latter attachment shall not
6 take the property itself, but he shall make proof of service of
7 the writ of attachment to the court in writing, stating by
8 whom the property was previously attached and shall leave
9 a certified copy of the writ of attachment and of the proof of

10 service of that writ of attachment with the former officer, if
11 living, or, if he is dead, with his executor or administrator or
12 whoever then has possession of property. The attachment

5 Section 50
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shall be considered as made when such copy is delivered in
any of the modes provided in this section.

13
14

1 Section 108. Said chapter 223 is hereby further amended
by striking out section 59, as appearing in the Tercentenary
Edition, and inserting in place thereof the following section:

9

4
Property which has been attached in conjunction with an

action in the district court shall be held for thirty days after
final judgment for the plaintiff or claimant so that it may be
taken on execution, unless the attachment is sooner dissol-
ved; but if attached in Nantucket county and judgment is
rendered in another county, or if judgment is rendered in
Nantucket county and it was attached in another county, it
shall be held in like manner, subject to the same condition,
for sixty days after final judgment. Upon a final judgment
for the plaintiff in an action in the superior court or before a
single justice of the supreme court or in the housing court of
the city of Boston, property which has been attached shall
remain subject to the attachment for thirty days after the
expiration of the time to appeal from the judgment so that it
may be taken on execution unless the attachment is sooner
dissolved; but if an appeal is claimed the attachment shall
remain in force during the pendency of the appeal and if the
judgment is affirmed, for thirty days from the entry of the
order of the full court; but if attached in Nantucket county
and judgment rendered in another county, or if judgment is
rendered in Nantucket county and it was attached in
another county, it shall be held in like manner, subject to the
same condition for a period of sixty days.

5

6
7

8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

1 Section 109. Section 60 of said chapter 223 is hereby
repealed.9

1 Section 110. Said chapter 223 is hereby further amended
2 by striking out section 61, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 61
5 For actions brought in the district court, “final judg-
-6 ment”, as used in section fifty-nine, one hundred and fifteen,

Section 59
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7 one hundred and twenty, one hundred and twenty-five to
8 one hundred and twenty-seven, inclusive, shall mean that
9 which is rendered in the original action, whether upon
10 appeal to the superior court or in the district court.
11 For actions brought in the superior court or supreme
12 judicial court or the housing court of the city of Boston,
13 “final judgment,”, as used in sections fifty-nine, one hun-
-14 dred and fifteen, one hundred and twenty-one, inclusive,
15 shall mean that which is rendered upon a general verdict of
16 a jury or the decision of the court, and not such as may be
17 rendered upon an appeal.

1 Section 111. Said chapter 223 is hereby further amended
2 by striking out section 63, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 63
5 No attachment of land or of any leasehold estate shall be
6 valid against a subsequent attaching creditor, or against a
7 subsequent purchaser in good faith and for value, unless the
8 officer deposits a certified copy of the writ of attachment
9 and so much of his return thereon as relates to the attach-

-10 ment of the estate, in the registry of deeds for the county or
11 district where the land lies.

1 Section 112. Said chapter 223 is hereby further amended
2 by striking out section 68, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 68
5 The register in such case, in addition to the names of the
6 parties to the action which he is required to enter as
7 provided in section sixty-five, shall also enter in his docket
8 of attachments the names of the persons in whom the record
9 or legal title stands, as returned by the officer, in the same

10 manner as if the estate of such persons were attached as
11 defendants in the action.

1 Section 113. Said chapter 223 is hereby further amended
2 by striking out section 71, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
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5 Shares of stock shall not be attached in a civil action in
6 which money damages are sought.

1 Section 114. Said chapter 223 is hereby further amended
2 by striking out section 76, as amended by section 3 of
3 chapter 298 of the acts of 1943, and inserting in place thereof
4 the following section:

6 If the mortgagee, pledgee, lienor or conditional vendor, or
7 his assigns, demands and receives more than the amount
8 due to him, he shall be liable to the attaching creditor for the
9 excess, with interest thereon at the rate of twelve per cent a

10 vear.

1 Section 115. Said chapter 223 is hereby further amended
2 by striking out sections 84 to 85, inclusive, and inserting in
3 place thereof the following two sections:

5 In an action in the district court, if the service of a writ,
6 process or order is defective or insufficient, the court or
7 tribunal to which it is returnable may, upon motion of the
8 plaintiff or petitioner issue further writs, processes and
9 orders, which shall be served in such manner as may be

10 therein directed; and upon due process thereof, the court or
11 tribunal shall thereby acquire the same jurisdiction of the
12 subject and of the parties as it would have obtained if such
13 service had been made in pursuance of the orginal writ,
14 process or order. The action, suit or proceeding shall be
15 continued from time to time until such service is made.
16 In an action in the superior court, the housing court of the
17 city of Boston, or supreme judicial court if the defendant
18 makes a motion to dismiss the action for insufficient service
19 of process, the court may dismiss the action without preju-

-20 dice or may quash the process and allow the issuance and
21 service of new process in accordance with the Massachusetts
22 Rules of Civil Procedure.

24 At any time during the pendency of an action in the
25 district court, upon the commencement of which an arrest

4 Section 71

5 Section 76

4 Section 84

23 Section 85
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26 or attachment is authorized by law, the court for cause may,
27 on motion ex parte, order such arrest of the defendant or

28 such attachment of his property by trustee process or
29 otherwise to secure the judgment or decree which the
30 plaintiff may obtain in said cause; but no arrest of the
31 defendant shall be authorized unless the same facts as are

32 required to be proved to authorize an arrest on mesne

33 process are proved to the satisfaction of the court by

34 affidavit as provided in section two of chapter two hundred
35 and twenty-four. Except in Suffolk county, a clerk of such a
36 court may, under the same conditions, order such attach-
-37 ment of the property of the defendant. Such arrest or
38 attachment shall be subject to all the provisions of law
39 relative to arrest and attachment upon mesne process, so far
40 as applicable.

1 Section 116. Said chapter 223 is hereby further amended
2 by striking out section 86A, as amended by section 5 of

3 chapter 843 of the acts of 1971, and inserting in place thereof
4 the following section:

6 Upon motion of the plaintiff at any time after entry of a
7 judgment in his favor in the supreme judicial, superior court
8 or housing court of the city of Boston but before the
9 expiration of the time to appeal therefrom or, if an appeal is

10 claimed, during the pendency thereof, such court shall have
11 jurisdiction by appropriate procedure and process to cause
12 to be reached, held and thereafter applied in payment of any
13 judgment or decree in his favor in such action or suit the
14 same kind of property, right, title or interest, legal or
15 equitable, of a defendant, within or without the common-
-16 wealth, which may be reached and applied under clauses (6)
17 and (7) of section three of chapter two hundred and four-
-18 teen, and any property, right, title or interest, legal or
19 equitable, real or personal, including any shares or interests
20 in corporations organized under the laws of the common-
-21 wealth or of the United States, and located or having a
22 general office in the commonwealth, fraudulently conveyed
23 by the defendant with intent to defeat, delay or defraud his

5 Section 86A
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24 creditors or to defeat or delay the plaintiff in the satisfaction
25 of his claim, or purchased, or directly or indirectly paid for,
26 by him, the record or other title to which is retained in the
27 vendor or is conveyed to a third person with intent to defeat,
28 delay or defraud the creditors of the defendant or to defeat
29 or delay the plaintiff in the satisfaction of his claim;
30 provided, that, in reaching and applying hereunder the
31 interest of a partner in partnership property, the business of
32 the partnership shall not be enjoined or otherwise interrup-
33 ted further than to restrain the withdrawal of any portion of
34 the defendant’s share or interest therein until final judg-
35 ment or decree in such action or suit. If such equitable relief
36 is granted, the defendant may give to the plaintiff a suffi-
37 cient bond payable to him with sureties approved by the
38 court conditioned to pay him the amount of his judgment
39 within thirty days of the date when execution may issue
40 upon such judgment, and, upon the filing of such bond with
41 the clerk, the court shall proceed no further in the proceed-
42 ings to reach and apply and any injunction previously issued
43 in the course of such proceedings shall be dissolved.

Section 117. Said chapter 223 is hereby further amended
by striking out sections 94 to 95, inclusive, and inserting in
place thereof the following two sections:

1
9

cS

4
The officer who takes such bond shall return it with the

writ on which the first attachment is made in like manner as
bail bonds are returned, with a certificate of his doings
therein; and if the bond is forfeited, any of the attaching
creditors may bring an action thereon.

5

6
i

8
9
10

If judgment is rendered for the defendants in an action on
such bond, executions for the costs shall be issued against
the attaching creditors by whom the action was brought.

11
12
13

Section 118. Section 96 of said chapter 223 is hereby
repealed.

1
9

Section 94

Section 95

Section 119. Said chapter 223 is hereby further amended
by striking out section 97, as appearing in the Tercentenary

1
9
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3 Edition, and inserting in place thereof the following section:
4 Section 97
5 The court may, upon a hearing determine the rights of the
6 several attaching creditors and award a separate execution
7 for the amount due or payable to each, to be served and
8 levied to his own use in the manner provided when a
9 judgment is rendered on an administration bond; or it may

10 award one execution for the whole amount due on the bond
11 and cause the money received to be distributed among the
12 creditors according to their respective rights.

1 Section 120. Said chapter 223 is hereby further amended
2 by striking out sections 99 to 100, inclusive and inserting in
3 place thereof the following two sections;

5 A creditor who is entitled to the benefit of the bond, and
6 who has not joined in bringing the action thereon may, upon
7 motion at any time before final judgment, intervene in the
8 action uppn terms.

10 No creditor whose cause of action on such bond accrued
11 more than one year before the commencement of the action
12 shall have judgment or execution.

1 Section 121. Said chapter 223 is hereby further amended
2 by striking out section 109, as appearing in the Tercenten-
-3 ary Edition, and inserting in place thereof the following
4 section:

6 The proceedings between the adverse claimants or plain-
-7 tiffs shall not be affected by any pleading or other act of the
8 defendant in the prior action nor by the judgment rendered
9 therein.

1 Section 122. Said chapter 223 is hereby further amended
2 by striking out section 114, as most recently amended by
3 section 2 of chapter 234 of the acts of 1943, and inserting in
4 place thereof the following section:

4 Section 99

9 Section 100

5 Section 109

5 Section 114
6 If an excessive or unreasonable attachment, by trustee
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process or otherwise, is made, the defendant or person
whose property has been attached may submit a written
motion, in any county, to a justice of the court to which such
process is returnable, for a reduction of the amount of the
attachment or for its discharge. If such motion is made to a
justice of the superior court, of the supreme judicial court or
of the housing court, of the city of Boston, notice there shall
be served upon each of the parties in accordance with the
Massachusetts Rules of Civil Procedure. If such motion is
made to a justice of the district court, such justice shall
order a notice to the plaintiff, or, if the plaintiff is a
non-resident, to his attorney, which shall be returnable
before himself or any other justice of the same court as
speedily as circumstances permit. If, upon a summary
hearing of the parties, it is found that the action is one to
recover for an amount which is liquidated or ascertainable
by calculation, and the attachment is for a larger sum than
the amount of the claim and such additional amount as is
reasonably necessary to include interest thereon and costs
likely to be taxed in the action, or if it appears that the
amount of the claim is unliquidated and unascertainable by
calculation and that the amount of the attachment is
excessive or unreasonable, the court shall reduce or dissolve
the attachment or order a part of the goods, estates, effects
or credits to be released.

7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
55

23
24
25
26
27
28
29
30

31

1 Section 123. Said chapter 223 is hereby further amended
2 by striking out sections 115 to 1158, inclusive, and inserting
3 in place thereof the following three sections;

5 If the final judgment in an action in the district court is
6 for the defendant, the attachment shall be forthwith dissol-
7 ved. If the final judgment in the superior or the supreme
8 judicial court or the housing court of the city of Boston is for
9 the defendant the attachment shall be dissolved when the

10 time for appeal from the judgment has expired, but if an
11 appeal has been claimed, the attachment shall remain in
12 force during the pendency of the appeal. Affirmance of the
13 judgment by the Supreme Judicial Court or Appeals Court
14 shall dissolve the attachment forthwith.

4 Section 115
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15 Section 115A
16 If real property of the defendant is attached in any action
17 and no service is made upon him, the attachment shall be
18 dissolved unless it appears of record that notice of such
19 action has been given to him, in such manner as the court
20 orders, within sixty days after the commencement of the
21 action, or within such further time as the court may allow.
22 Section 1158
23 If real or personal property of the defendant is attached in
24 any action to be brought in the district court and the case is
25 not entered in said court within thirty-five days following
26 the return day of the writ of process, the attachment shall be
27 dissolved.

1 Section 124. Said chapter 223 is hereby further amended
2 by striking out sections 117 to 121, inclusive, and inserting

in place thereof the following five sections

5 If the officer has, before such demand, sold on execution
6 the personal property attached or a right of redeeming land
7 attached as aforesaid, he shall not be a trespasser, but shall
8 be liable only for the proceeds of the sale after deducting his
9 legal fees and charges for attaching, keeping and selling the

10 property attached. Such proceeds may be recovered by the
11 executor or administrator in a civil action.

13 If the officer in such case has, before such demand, paid
14 over the proceeds of the sale to the judgment creditor, he
15 shall not be liable therefor, but the executor or administra-
-16 tor, if appointed as before provided, may recover in a civil
17 action from the judgment creditor the amount so paid to
18 him.

20 The defendant, in an action founded on either of the three
21 preceding sections, shall not be allowed to set-off or counter-
-22 claim for a demand against the executor or administrator,
23 or against the estate of the deceased.
24 Section 120
25 A defendant whose property has been attached in a civil

4 Section 117

12 Section 118

19 Section 119
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26 action may at any time before final judgment, dissolve the
27 attachment by giving a bond with sufficient sureties, who
28 shall be approved by the plaintiff or by his attorney in
29 writing by a master in chancery, or by a justice of a court if
30 the attachment is made within the jurisdiction of such
31 justice, conditioned to pay the plaintiff, within thirty days
32 after the final judgment of a district court or within thirty
33 days from the expiration of the time to appeal a final
34 judgment of the superior or supreme judicial court or the
35 housing court of the city of Boston or within thirty days of
36 the entry of an order in the supreme judicial court or
37 appeals court affirming such final judgment of the superior
38 or supreme judicial court or the housing court of the city of
39 Boston the amount, if any, as he may recover; and also to
40 pay to the plaintiff, within thirty days from the expiration of
41 the time to appeal a special judgment entered in accordance
42 with the provisions of chapter two hundred and thirty-five,
43 the amount, if any, for which such special judgment shall be
44 entered. Sureties shall not be sufficient unless they are
45 satisfactory to the plaintiff or unless the magistrate finds
46 that each, if there are only two, is worth, in excess of his
47 indebtedness, an amount equal to that for which the attach-
-48 ment is laid; or, if there are more than two, that they are
49 together worth twice such amount.

51 Before such bond is approved, the defendant, or a person
52 in his behalf, shall make application in writing to the
53 magistrate, specifying therein the names and residences of
54 the proposed sureties and, except in case the proposed surety
55 is a surety company qualified to do business in the common-
-56 wealth, therein setting forth the property with which each
57 of said sureties proposes to qualify, and in case said
58 property, as so set forth, be realty, then giving the name of
59 the town where the same is located. Notice of the time and
60 place of the hearing, containing a copy of the application to
61 the magistrate, shall be given the plaintiff or his attorney as
62 provided in sections twenty-six to twenty-nine, inclusive, of
63 chapter two hundred and thirty-three or served upon the
64 plaintiff in accordance with the Massachusetts Rules of Civil

50 Section 121
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65 Procedure; but the plaintiff or his attorney may in writing

66 waive such notice or may approve the bond at any time.

Section 125. Said chapter 223 is hereby further amended
by striking out section 125, as appearing in the Tercente-
nary Edition, and inserting in place thereof the following
section:

1
2
3
4
5
6 A defendant may, at any time before execution may issue

on a final judgment, release from attachment the property
attached, or such part thereof as he may elect, by giving
bond to the plaintiff with sufficient sureties, who shall be
approved by the plaintiff or by his attorney in writing, by a
master in chancery, or by a justice of a court of record if the
attachment is made within the jurisdiction of his court,
conditioned to pay the plaintiff within thirty days after the
entry of a final judgment in the district court or within
thirty days after the expiration of the time of appeal from a
final judgment of the superior or supreme judicial court or
the housing court of the city of Boston or from a special
judgment entered under chapter two hundred and thirty-
five, or, if an appeal is claimed from said judgments, within
thirty days of the entry of the order of the full court or
appeals court, the amount fixed as the value of the property
so released, or so much of said amount as may be necessary
to satisfy the amount, if any, which the plaintiff may
recover, and the property so released shall be described in
such bond. The defendant, or a person in his behalf, may
make written application to any magistrate who is autho-
rized to approve the sureties upon said bond in the county
where the property is situated, stating the names of the
parties to the action, the name of the officer who made the
attachment, the names and residences of the proposed
sureties, and, except in case the proposed surety is a surety
company qualified to do business in the commonwealth,
setting forth the property with which each of said sureties
proposes to qualify, and in case said property, as so set forth,
be realty, then giving the name of the city or town where the
same is located. The magistrate shall forthwith cause a copy

7

8
9

10
11
12
13
14
15
16
17
18
19
20
21
99

23
24
25
26
27
28

29
30
31
32
30

34
35
36

Section 125
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of the application, with notice of the time and place for the
hearing, to be served upon the plaintiff, if he resides in the
county, otherwise upon the officer who made the attach-
ment; but the plaintiff or his attorney may in writing waive
such notice or may approve the bond or sureties at any time,
or may agree that the amount of the bond is sufficient
without approving the sureties, in which case the appraisal
hereinafter provided for need not be made. The notice shall
be served twenty-four hours, at least, before the time
appointed therein for a hearing and as much earlier as the
magistrate may order. At the time and place appointed,
after hearing the parties, the magistrate shall appoint three
disinterested persons to examine and appraise the attached
property described in the application, who shall be sworn,
shall appraise the property at its fair market value and shall
make return of their doings in writing to the magistrate at
a time and place fixed by him to which the hearing shall be
adjourned. At such adjourned hearing the defendant may
give bond to the plaintiff, with sureties, who shall be
approved by the magistrate as herein provided. Upon the
filing of such bond, as is required by the provisions of section
one hundred and twenty-three, the attachment upon the
property described therein shall be dissolved. When succes-
sive attachments in favor of different plaintiffs are made
upon personal property the defendant may release from the
attachments the property attached, or such portion thereof
as he may elect, by giving bond with sufficient sureties to be
approved as hereinbefore provided. The sheriff of the county
in which the first attachment was made shall be the obligee
on the bond, which shall be deposited immediately after it is
given with the clerk of the courts for the same county,
except that in Suffolk county it shall be deposited with the
clerk of the superior court for civil business. The bond shall
be conditioned on the defendant’s paying to such sheriff
within the time fixed by this section for giving bond to
release attached property from attachment, the amount
fixed as the value of the property so released and the amount
so paid shall be held by the sheriff, after deducting the
necessary charges, subject to the attachments in the order in
which they were made, and shall be disposed of in the same
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77 manner as the proceeds of attached personal property sold
78 under section eighty-seven.

1 Section 126. Said chapter 223 is hereby further amended
2 by striking out section 127 to 128, inclusive, and inserting in
3 place thereof the following two sections:

5 If an attachment of real property is made under sections
6 sixty-seven and sixty-eight, the person in whose name the
7 record title of the property attached stands, or a person in
8 his behalf, may, before final judgment, dissolve the attach-
-9 ment by giving bond to the plaintiff, with sufficient sureties,

10 conditioned to pay him, if he establishes his title to the land
11 in a civil action against the person having the record title
12 thereto at the time of the attachment, the ascertained value
13 of the land, or so much thereof as shall satisfy the amount, if
14 any, which the plaintiff shall recover upon final judgment,
15 or upon a special judgment under chapter two hundred and
16 thirty-five, in the action in which such attachment was
17 made. All proceedings required in the two preceding sec-
-18 tions shall apply to the dissolution of an attac! ment under
19 this section. In the trial of such action to establish title, the
20 record of the attachment and of final or special judgment, as
21 the case may be, in the action in which the attachment was
22 made shall be conclusive evidence of a momentary seisin of
23 the land in the plaintiff to enable him to maintain an action
24 therefor upon his own seisin; but no such action to establish
25 title shall be brought after the expiration of one year from
26 the date of such final or special judgment. If the plaintiff
27 recovers judgment on such action he shall not have an
28 execution for possession, but may have an execution for
29 costs.

31 A defendant may dissolve an attachment by depositing
32 with the attaching officer an amount of money equal at least
33 to the amount of the ad damnum in the writ or complaint,
34 which the officer shall hold in place of the property attached
35 and which shall be subject to be disposed of in the same
36 manner.

4 Section 127

30 Section 128
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223 is hereby further amended
as appearing in the Tercente-
in place thereof the following

1 Section 127. Said chapter
2 by striking out section 130,
3 nary Edition, and inserting
4 section:

6 An attachment of property shall be dissolved by the
7 appointment by any court of competent jurisdiction in the
8 commonwealth of a receiver to take possession of such
9 property if the complaint seeking the appointment of such

10 receiver is filed in said court within four months after such
11 attachment was made, unless the court at any time, in its
12 discretion, continues such attachment. In such case the
13 court may authorize the receiver to defend the action upon
14 which the attachment was made.

1 Section 128. Section 18 of Chapter 226 of the General
2 Laws is hereby repealed.

1 Section 129. Chapter 227 of the General Laws is hereby
2 amended by striking out the entire chapter and substituting
3 therefor the following chapter:

6 A personal action shall not be maintained against a
7 person not an inhabitant of the commonwealth unless he or
8 his agent appointed under section five or five A has been
9 served with process in the commonwealth, or unless service

10 has been made upon him outside the commonwealth, as
11 authorized by chapter two hundred and twenty-three A, or
12 unless an effectual attachment of his property within the
13 commonwealth has been made upon the original writ, and
14 in case of such attachment without such service, the judg-
-15 ment shall be valid only to secure the application of the
16 property so attached to the satisfaction of the judgment.
17 the property so attached to the satisfaction of the judgment.
18 Section 2.
19 If an action is brought by a person not an inhabitant of the
20 commonwealth or who cannot be found herein to be served
21 with process, he shall be held to answer to any action

5 Section 130

4 Chapter 227
5 Section 1.
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22 brought against him here by the defendant in the former
23 action, if the demands are of such a nature that the
24 judgment or execution in the one case may be set off against
25 the judgment or execution in the other. If there are several
26 defendants in the original action, each of them may bring
27 such cross action against the original plaintiff and may be
28 allowed to set off his judgment against that which may be
29 recovered against him and his co-defendants in like manner
30 as if the latter judgment had been against him alone.

32 if such cross action is brought in the district court, the
33 writ may be served on the attorney of record for the plaintiff
34 in the original action, and such service shall be valid and
35 effectual as if made on the party himself. If such action is
36 asserted as a counterclaim to an original action asserted in
37 the supreme judicial or superior court, the pleading assert-
-38 ing such counterclaim shall be served upon the attorney of
39 record for the plaintiff.

41 The court in which either of the actions is pending may
42 order continuances to enable the absent party to defend the
43 action brought against him, and to enable either party to set
44 off his judgment or execution against that which is
45 recovered against him, but actions shall not be unrea-
-46 sonably delayed by the neglect or default of either party.
47 The provisions of the following sections, relative to actions
48 against persons absent from the commonwealth, shall not
49 apply to a cross action brought under the two preceding
50 sections.

52 Every individual not an inhabitant of the commonwealth
53 and every partnership composed of persons not such inhabi-
-54 tants, having a usual place of business in the common-
-55 wealth, temporarily or permanently, or engaged here, tem-
-56 porarily or permanently, and with or without a usual place
57 of business here, in the construction, erection, alteration or
58 repair of a building, bridge, railroad, railway, or structure of
59 any kind, shall, before doing business in the commonwealth,
60 appoint in writing a person who is a citizen and resident

31 Section 3.

40 Section 4.

51 Section 5.
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61 thereof to be his or its true and lawful attorney upon whom
all lawful processes against such individual or partnership
may be served with like effect as if served on such person or
partnership: and said writing or power of attorney shall
contain an agreement on the part of the maker that the
service of any lawful process on said attorney shall be of the
same force and validity as service on such individual or
partnership. The power of attorney shall be filed in the office
of the state secretary, and copies certified by him shall be
taken as sufficient evidence thereof. Such agency shall be
continued so long as such individual or partnership does
business as aforesaid in the commonwealth, and the power
of attorney shall not be revoked until a similar power is
given to another citizen and resident of the commonwealth
and filed as aforesaid. If such individual or partnership fails
to appoint an agent and does business in this common-
wealth, service of process, in duplicate, may be made upon
the state secretary. The secretary shall, upon a payment of a
fee of five dollars by the plaintiff, give notice to the defen-
dant of said action by mailing by registered mail, return
receipt requested, a copy of the legal process to the defen-
dant’s last known address which shall be furnished to the
secretary by the plaintiff or his attorney.

62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77

78
79
80
81
82
83

84
85 Except as provided in section five, every non-resident

doing business in the commonwealth shall file a certificate
with the clerk of each city or town where he does business,
setting forth his full name, address and place ofbusiness and
the trade name under which he does business, and also a
statement whereby he appoints the clerk of each such city or
town, or his successor in office, his true and lawful agent
upon whom all lawful processes may be served in any action
arising out of such business in this commonwealth. If such
person fails to appoint an agent and does business in this
commonwealth, service of process may be made upon the
clerk of any city of town where such business is conducted.
When legal process against any such person is served upon
such clerk, a copy of such process shall forthwith be sent by
registered mail with a return receipt requested by the

86
87
88
89
90
91
92
93
94
95
96
97
98
99

Section 5A
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plaintiff to the defendant at his last known address. The
plaintiff’s affidavit of compliance herewith, and the defen-
dant’s return receipt, if received by the plaintiff, or other
proof of actual notice shall be filed in the case on or before
the return day if such process is returnable in the district
court, or on or before the date on which the defendant’s
answer must be filed if such process is returnable to the
supreme judicial or superior court or the housing court of
the city of Boston or within such further time as the court
may allow.

100
101
102
103
104
105
106
107
108
109
110

If real property of a non-resident is attached and no
personal service is made upon him, the action shall be
dismissed unless notice thereof is given, in such manner as
the court orders, within one year after the commencement
of the action.

11l
112
113
114
115
116
117 If a defendant in an action in the supreme judicial or

superior court or the housing court of the city of Boston is
absent from the commonwealth or his residence is unknown
to the officer serving the summons and complaint, and no
personal service has been made on him or his agent appoin-
ted under section five, or if the service of process is defective
or insufficient by reason of a mistake of the plaintiff or
officer as to where or with whom the summons or copy
ought to have been left, the court, upon suggestion thereof
by the plaintiff, shall order the action to be continued until
notice of the action is given in such manner as it may order.
If the property of an absent defendant has been attached and
the residence of such defendant is known to the plaintiff and
no legal service can be made upon him except by publica-
tion, the court may order personal service to be made on him
in such manner as it may direct and, upon proof that service
has been so made, such defendant shall be held to answer to
the action. If the defendant does not appear, the court may
order the action continued and further notice given to him
in such manner as it may direct.

118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137

If, after such notice, the defendant does not appear within138

Section 6

Section 7

Section 8.
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twenty-one days after the day specified therefor, a default
shall be entered and judgment rendered against him as
provided in section one.

139
140
141
142

If judgment in a personal action is rendered under the
preceding section upon the default of a defendant who is
absent from the commonwealth or whose residence is un-
known, the plaintiff shall not take out execution thereon
within one year thereafter, unless he files with the clerk of
the court a bond payable to the defendant with one or more
sureties, approved by the clerk or, upon appeal from his
decision as to the sufficiency of the sureties, by a justice of
the court rendering the judgment, in a sum equal to double
the amount recovered, conditioned to repay the amount so
recovered if the judgement is reversed, or so much of the
amount as shall be recovered upon a writ of review or
proceeding for relief from judgment brought by the original
defendant withon one year after the original judgment.

143
144
145
146
147
148
149
150
151
152
153
154
155
156

157
158 If judgment in a personal action is rendered under the

preceding section upon the default of a defendant who is
absent from the commonwealth or whose residence is un-
known, the plaintiff shall not take out execution thereon
within one year thereafter, unless he files with the clerk of
the court a bond payable to the defendant with one or more
sureties, approved by the clerk or, upon appeal from his
decision as to the sufficiency of the sureties, by a justice of
the court rendering the judgment, in a sum equal to double
the amount recovered, conditioned to repay the amount so
recovered if the judgment is reversed, or so much of the
amount as shall be recovered upon a writ of review or
proceeding for relief from judgment brought by the original
defendant within one year after the original judgment.

159
160
161
162
163
164
165
166
167
168
169
170
171
172
173 If an attachment has been made upon a writ returnable to

a district court and the defendant is absent from the
commonwealth and no service can be made on him and he
has no agent or attorney residing in the commonwealth, the
court may order the action to be continued until notice

174
175
176
177

Section 9.

Section 9

Section 10



SENATE No. 11.1973.] 85

thereof is given to the defendant in such manner as it may
direct. If, upon proof that such notice has been given, the
dfendant fails on the return day of such notice, judgment
may be entered for the plaintiff. Thereupon execution may
issue for the plaintiff, upon his giving bond to the defendant
with sufficient surety in double the sum for which execution
is to be issted, conditioned to repay the amount recovered,
if, within one year from the judgment, proceedings are
begun upon which it is reversed.

178
179
180
181
182
183
184
185
186
187
188 If the execution in an action under this chapter, except as

otherwise provided, is levied on land, no alienation thereof
by the original plaintiff shall prevent the defendant from
retaking the same or as much thereof as may be necessary
to satisfy the judgment which he recovers on a writ of
review or other proceeding for relief from judgment, if such
writ or proceeding is sued out or commenced within one
year after the original judgment.

189
190
191
192
193
194
195
196
197 If the original judgment was for seisin of the land

demanded in a real action, the writ of seisin may be issued in
favor of the plaintiff without his giving bond; and if the
judgment is reversed in whole or in part upon a review or
other proceeding, whether sued out or commenced within
the year or afterward, the original defendant may have
restitution of the land.

198
199

200
201
202
203
204
205 An action of tort against several defendants, any one of

whom is absent from the commonwealth at the time of the
service of process shall be conducted with regard to him
relative to the service of process judgment, review thereof
and execution as if he were the sole defendant.

206
207
208
209
210

Section 11.

Section 12.

Section 13.

Section 14
211 An action of contract against several defendants, any one

of whom is in the commonwealth and any other of whom is
absent, in which the plaintiff recovers judgment shall not be
subject to the provisions of this chapter relative to review,
giving bond and alienation of land; but judgment shall not
be rendered against any such absent defendant, unless

212
213
214
215
216
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217 under such circumstances as would entitle the plaintiff to
218 judgment if the absent party were the sole defendant.

220 An action of contract against several defendants in which
221 legal service is not made upon all, either by attachment or
22 otherwise by reason of their absence from the common-
223 wealth or for other sufficient cause, may be prosecuted
224 against those who are duly served with process, without
225 further proceedings against the others. If judgment so
226 rendered against one or more of several joint contractors
227 remains unsatisfied, an action on the same contract may be
228 maintained against any of the other joint contractors in like
229 manner as if the contract had been joint and several

231 Real actions against several defendants, any one of whom
232 is absent from the commonwealth, shall be conducted
233 relative to him as if he were the sole defendant.

235 The provisions of this chapter relative to judgment, bond
236 and review in actions of tort shall apply to a mixed action if
237 the defendant or one of several defendants is absent from the

238 commonwealth, but, as to the service of process and notice
239 to the defendant, it shall be conducted as a real action.

Section 130. Chapter 228 of the General Laws is hereby
amended by striking out sections 4 and 5 inclusive and
inserting in place thereof the following six sections:

1
9

4
In a personal action the cause of which survives, if there

is only one plaintiff or one defendant and he dies after the
commencement of the action and before final judgment, the
action may proceed and be prosecuted by or against his
executor or administrator, and if the action, or an appeal
therein, has not been entered prior to his death, it may be
entered thereafter.

5
6

7

8
9

10
11
12

219 Section 15.

230 Section 16.

234 Section 17.

Section 4

Section 4A
13 In the supreme judicial, superior or land court or the

housing court of the city of Boston such substitution of the
executor or administrator shall be in accordance with (he
Massachusetts Rules of Civil Procedure.

14
15
16
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18 In the district or probate court the death shall be sugge-
-19 sted on the record, and the executor or administrator may.
20 within such time as the court shall allow, appear and

21 prosecute or defend the action, which shall thenceforth be
22 conducted in the same manner as if it had been originally
23 commenced by or against the same executor or administra-
-24 tor. If the executor or administrator does not voluntarily
25 appear, the surviving party may take out a citation from the
26 court requiring the executor or administrator to appear and
27 take upon himself the prosecution or defence of the action.

28 Such citation shall be returnable at such time as the court
29 may order and shall be served fourteen days at least before
30 the return day; but it shall not issue after the expiration of
31 one year from the time such executor or administrator has

;2 given bond unless in accordance with section 5A of this

35 The plaintiff in a personal action in the district or probate
36 courts the cause of which survives and who had a right to
37 take out a citation against the executor or administrator of a
38 sole defendant but who did not do so within the time limited
39 in the preceding section may commence a civil action in the
40 supreme judicial or superior court for an order to such
41 executor or administrator to appear in that action and
42 defend the same. The court shall grant such relief if it finds
43 that justice and equity so require and that the plaintiff is not
44 chargeable with excusable neglect.
45 To effectuate such order the supreme judicial or superior
46 court may further order that any finding, order, judgment
47 or other act therein entered or done, which otherwise would
48 prevent the prosecution of the cause to determination on its
49 merits, be vacated, and upon the filing therein of the
50 judgment ordering the vacation thereof such finding, order,
51 judgment or other act shall stand vacated, and it may make
52 further orders, all so that said action may proceed to final
53 determination on its merits as though such executor or
54 administrator had been cited in within the time limited b>
55 the preceding section.

17 Section 5

chapter.
34 Section 5A
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57 Whenever, upon the trial of a civil action in the supreme
58 judicial or superior court seeking the relief authorized by
59 the preceding section, it shall be made to appear to the court
60 that the legal representative of the deceased person within
61 nine months of his appointment failed to notify the plaintiff
62 of such death and failed within said nine months duly to
63 suggest such death in such action, such facts may be
64 sufficient ground for granting the relief authorized by the
65 preceding section.

67 Neither the relief authorized by section five Aof this
68 chapter nor any comparable relief authorized by the Massa-
-69 chusetts Rules of Civil Procedure nor the final determina-
-70 tion of the action into which the representative is substi-
-71 tuted shall affect any payment or distribution not concerned
72 with said action which was made before application was
73 made for such relief pursuant to section five A of this
74 chapter or pursuant to any applicable Rule of Civil Proce-
-75 dure.

1 Section 131. Said chapter 228 is hereby further amended
2 by striking out sections 8 to 12 inclusive, and inserting in
3 place thereof the following five sections:

5 If, in a real or mixed action, the plaintiff dies before final
6 judgment, his heir or devisee of the land demanded or of the
7 right of action may, within such time as the court allows,
8 appear and prosecute the action in the same manner as if
9 commenced by him. If the first estate in possession under a

10 devise is not a fee simple, the devisee of the first freehold
11 estate in possession may appear and prosecute, and the
12 judgment, if in his favor, shall be conformed to his title.
13 Section 9.
14 If any of several plaintiffs in a real or mixed action dies
15 before final judgment, his heir or devisee shall be admitted,
16 upon motion, to prosecute the action with the survivors, in
17 the same manner as if he had been originally a party
18 thereto.

56 Section 5B

66 Section 5C

4 Section 8
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20 If the interest of the deceased party passes to the surviv-
-21 ing plaintiffs, or if there is no motion for the admission of an
22 heir or devisee at the sitting when the death of the deceased
23 party is suggested or within such further time as the court
24 allows, the surviving plaintiffs may prosecute the action for
25 so much of the land in question as they may then claim.

27 If the defendant in a real or mixed action dies before final
28 judgment, his heir or devisee of the land demanded may,
29 within such time as the court allows, appear and defend the
30 action, which shall be conducted as if commenced against
31 him. If the heir or devisee does not voluntarily appear, the
32 court before whom the action is pending shall, upon the
33 application of the plaintiff, summon such heir or devisee to
34 appear and defend the action. If any of several defendants in
35 such action dies before final judgment, the action may be
36 prosecuted against the surviving defendants for so much of
37 the land as they hold or claim.

39 If a party to a suit in equity in the probate court dies and
40 the cause by the rules of equity may be revived against or in
41 favor of an executor, administrator, heir, devisee or other
42 person, such representative may, in lieu of proceedings to
43 revive the same, appear or be summoned to prosecute or
44 defend in like manner as in a civil action.

19 Section 10.

26 Section 11.

38 Section 12.

1 Section 132. Chapter 229 of the General Laws is hereby
2 amended by striking out section 6, as most recently amen-

3 ded by section 5 of chapter 238 of the acts of 1958, and
4 inserting in place thereof the following section:

5 Section 6.
6 In any civil action brought under section two or five A,
7 damages may be recovered for conscious suffering resulting
8 from the same injury, but any sum so recovered shall be
9 held and disposed of by the executors or administrators as
10 assets of the estate of the deceased.

1 Section 133. Said chapter 229 is hereby further amended
2 by striking out section 11, as amended by section 2 of
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3 chapter 298 of the acts of 1960, and inserting in place thereof
4 the following section:

6 In any civil action in which a verdict is given or a finding
7 made for pecuniary damages for the death, with or without
8 conscious suffering, of any person, whether or not such
9 person was in the employment of the defendant against

10 whom the verdict is rendered or finding made, there shall be
11 added by the clerk of the court to the amount of the damages
12 interest thereon from the date of the writ in the district
13 court or from the date of the commencement of the action in
14 the superior court, even though such interest brings the
15 amount of the verdict or finding beyond the maximum
16 liability imposed by law.

1 Section 134. Chapter 230 of the General Laws is hereby
2 amended by striking out sections 3 to 5, inclusive, and
3 inserting in place thereof the following three sections:
4 Section 3.
5 If the executor or administrator of a trustee, carrier,
6 depositary or other person who claimed only a special
7 property in goods which he held for the use and benefit of
8 another recovers such goods, or damages for the taking or
9 detention thereof, the goods or money recovered shall not be

10 assets in his hands, but shall, after the deduction of the costs
11 and expenses of the action, be delivered or paid to the person
12 for whose use and benefit they were so held or claimed by
13 the deceased.

15 If judgment for a return of property is rendered in a civil
16 action against an executor or administrator, the property
17 returned by him shall not be assets in his hands; and if it has
18 been included in the inventory, he shall be allowed therefor
19 in his account if he shows that it has been returned in
20 pursuance of such judgment.

22 It shall be unnecessary to remove an executor or adminis-
-23 trator in order that an action to enforce a claim in favor of
24 the estate may be brought by an administrator to be

5 Section 11

14 Section 4.

21 Section 5,
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25 appointed in his place, when he refuses to bring such action
26 at the request of an heir, legatee or creditor, or is unable to
27 do so by reason of his interest or otherwise, but an heir.
28 legatee or creditor having an interest in the enforcement of
29 any such claim may bring a civil action to enforce it for the
30 benefit of the estate in like circumstances and in like
31 manner as a person beneficially interested in a trust fund
32 may bring an action to enforce a claim in favor of such fund,
33 and in case of such action in respect to real estate, it shall
34 not be an obstacle to the action that a license to sell it has not
35 been obtained by the executor or administrator.

1 Section 135. Said chapter 230 is hereby further amended
2 by striking out sections 10 to 13, inclusive, and inserting in
3 place thereof the following four sections:

5 Upon the return unsatisfied of an execution upon a
6 judgment of a district or probate court against an executor
7 or administrator for a debt due from the estate of the
8 deceased, the court may, upon a suggestion by the creditor
9 of waste, issue a writ of scire facias against the executor or

10 administrator. If the defendant does not appear and show
11 sufficient cause to the contrary, he shall be found guilty of
12 waste and shall be personally liable for the amount thereof,
13 if it can be ascertained, otherwise for the amount due on the
14 original judgment, with interest from the time when it was
15 rendered, and judgment and execution shall be awarded as
16 for his own debt.

17 Upon the return unsatisfied of an execution upon a
18 judgment of the supreme judicial, superior or land court
19 against an executor or administrator for a debt due from the
20 estate of the deceased, the creditor may, by motion or by
21 action in the court which rendered the original judgment,
22 charge the executor or administrator with waste and seek to
23 hold the executor or adminstrator personally liable for the
24 amount there of if it can be ascertained, otherwise for the
25 amount due on the original judgment, with interest from the
26 time when it was rendered, and judgment and execution
27 shall be awarded as for his own debt.

4 Section 10.
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28
If an executor or adminstrator dies or is removed from

office during the pendency of an action to which he is a
party, it may be prosecuted by or against the administrator
de bonis non in like manner as if commenced by or against
him; and the provisions of the Massachusetts Rules of Civil
Procedure and of chapter two hundred and twenty-eight
relative to the appearance, substitution or citation of an
administrator and relative to dismissal, nonsuit or default
shall apply to such administrator de bonis non.

29
30
31
32
33
34
35
36
37

38
If an executor or administrator dies or is removed after

judgment has been rendered for or against him by the
district or probate court, such court may issue a writ of scire
facias in favor of or against the adminstrator de bonis non;
and if an executor or administrator dies or is removed after
judgment has been rendered for or against him by the
supreme judicial, superior land court, such court may upon
motion amend such judgment in favor of or against the
administrator de bonis non; and a new execution may be
issued upon the scire facias or amended judgment in like
manner as may be done in favor of or against an original
executor or administrator in case of death of his testator or
intestate after a judgment rendered for or against him;
except that a judgment against the first executor or admi-
nistrator for costs for which he was personally liable shall be
enforced only against his executor or administrator and not
against the administator de bonis non.

39
40
41
42
43
44
45
46
47
48
49
50
51
52
CCQ
53

54
55

57 If judgment is rendered for or against an executor or
58 administrator, an appeal may be claimed therefrom by or
59 against an administrator de bonis non in like manner as it
60 might have been claimed by or against the executor or
61 administrator who was party to the judgment.

Section 11.

Section 12.

56 Section 13.

1 Section 136. Chapter 231 of the General Laws is hereby
2 amended by striking out sections 1 to 7, inclusive, and
3 inserting in place thereof the following fourteen sections:
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5 In the district courts, there shall be three divisions of
6 personal actions-
7 First, Contract, which shall include actions formerly
8 known as assumpsit, covenant, and debt, except actions for
9 penalties.

10 Second, Tort, which shall include actions formerly known
11 as trespass, trespass on the case, trover and actions for
12 penalties.
13 Third, Replevin.
14 Section 1A
15 In the district courts, causes of action may be commenced
16 and joined in a single writ when they arise out of the same
17 matter.

19 In the district courts, in actions of contract for the
20 recovery of money due for manual labor, two or more
21 persons may join in one action against the same defendant,
22 although the claims are not joint, if the claim of no one of
23 such plaintiffs exceeds twenty dollars; and each plaintiff so
24 joining may recover the amount found to be due him solely.
25 The claim of each plaintiff shall be stated in a separate
26 count, and the court may make such order for trial of the
27 issues as may be most convenient, may enter separate
28 judgments, issue one or more executions and make such
29 order relative to costs as the case requires.

31 In the district courts, joint tenants or tenants in common
32 may join in any action to recover damages for injury to real
33 or personal property, or any one or more of them may sue
34 for his or theirdamages.

36 In the district courts, all or any of the persons severally
37 liable upon written contracts, including bills of exchange
38 and promissory notes, may be joined in one action. The
39 declaration shall describe the several contracts, and may
40 contain one count against all the defendants, or several
41 counts against the several defendants. The court shall make
42 such order for the separate trial of the issues as may be

4 Section 1

18 Section 2

30 Section 3

35 Section 4
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convenient, and shall enter several judgments according to
the several contracts and issue one or more executions.

43
44
45

In the district courts, two or more persons may join in one
action as plaintiffs if they assert any right to recover- jointly,
severally, or in the alternative, in respect of or arising out of
the same matter, transaction, occurrence, or series of
matters, transactions or occurrences. The fee for the entry of
an action in which persons, not asserting any right to
recover jointly as plaintiffs under this section shall be an
amount equal to the aggregate of the entry fees which would
have been required had separate actions been brought. Two
or more persons may be joined in one action as defendants if
there is asserted against them jointly, severally, or in the
alternative, any right to recover in respect of or arising out
of the same matter, transaction, occurrence, or series of
matters, transactions or occurrences. A party need not be
interested in obtaining or defending against all the recovery
demanded. The claims of plaintiffs may be set forth in one
count, or in several counts, as clarity in the statement and
consideration of the action may require. Judgment may be
given for one or more of the plaintiffs according to their
respective rights and against one or more of the defendants
according to their respective liabilities, and the court may
issue one or more executions and make such order relative
to costs as may be necessary and proper. Misjoinder of
parties shall not be ground for the dismissal of the action. A
plaintiff or defendant may be dropped by order of the court
on motion of any party or of its own initiative at any stage of
the action and on such terms as are just. Any claim against a
party may be served and proceeded with separately.

46
47
48
49
50
51
52
52
53

54
55

56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72

The provisions of this section shall be in addition to
sections two, three and four and to clause Sixth of section

73

74
75 seven

76
In the district courts, before the filing of his answer, or

within thirty days thereafter, a defendant, on notice to
plaintiff, may, as third-party plaintiff, enter a writ and have
served a summons and third-party declaration upon a

77
78
79
80

Section 4A

Section 4B
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81 person who is or may be liable to him for all or part of the
82 plaintiff’s claim against him. Subsequent to thirty days after
83 filing his answer, the defendant may move on notice to
84 the plaintiff or leave so to enter a writ and have served a
85 summons and declaration upon such person, hereinafter
86 entitled the third-party defendant. Such third-party defen-
g7 dant shall make his defenses to the third-party plaintiff’s
88 claim, and may also assert against the plaintiff’s claim. The
89 plaintiff may by amendment assert any claim against the
90 third-party defendant arising out of the transaction or
91 occurrence that is the subject matter of the plaintiff’s claim
92 against the third-party plaintiff, and the third-party defen-
93 dant thereupon shall assert his defenses. A third-party
94 defendant may proceed under this section against any
95 person who is or may be liable to him for all or part of the
96 claim made in the action against the third-party defendant,
97 and subsequent parties defendant may, likewise, proceed
98 under this section against persons who may in turn be liable
99 to such subsequent parties defendant for all or part of the

100 claims made against such subsequent parties defendant

102 In the district courts, the assignee of a non-negotiabk
103 legal chose in action which has been assigned in writing
104 mav maintain an action thereon in his own name, but
105 subject to all defenses and rights of counter-claim, recoup-
106 ment or set-off to which the defendant would have been
107 entitled had the action been brought in the name of the
108 assignor except as otherwise provided in section 9-318 of
109 chapter one hundred and six

111 In an action for the recovery of an outstanding debt oi

112 claim sold or assigned by an executor or administrator
113 under a license of the probate court costs shall be recovered
114 by or against the plaintiff but not against the executor or
115 administrator. In the district court or probate court such
116 action shall be brought in the name of the purchaser or
117 assignee, and the fact of the sale shall be set forth in the writ,
118 declaration, bill or petition, and the defendant may avail
119 himself of any defense which would have been open to him

101 Section 5

110 Section 6
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upon an action or proceeding brought by the executor or
administrator.

120
121
122

In the district courts, at any time before or during the
trial of an action by a married woman or minor for damages
for personal injuries, the husband of such woman or the
parent or guardian of such minor, if he has paid or incurred
medical expenses, on account of such injuries, may upon
motion be admitted as party plaintiff, and, if liability is
established, may recover a separate judgment for such
medical expenses, in which case the amount thereof shall
not be included in the judgment recovered by the original
plaintiff. The claim for such expenses shall be stated in a
separate count. The court may issue one or more executions
and make such order relative to costs as the case requires.

123
124
125
126
127
128
129
130
131
132
133
134
135

Upon judgment for pecuniary damages in an action for
personal injuries or consequential damages to the plaintiff,
or for damages to property, the clerk shall add interest from
the date of commencement of the action even though such
interest brings the amount of the judgment beyond the
maximum liability imposed by law.

136
137
138
139
140
141
142

Upon judgment for pecuniary damages based on a con-
tractual obligation, the clerk shall add interest from the date
of the breach or demand, if such date is established; other-
wise interest shall be added from the date of commencement
of the action. The rate of interest in such cases shall be that
specified by the obligation, if established; otherwise interest
shall be computed at the rate of six percdnt per annum.

143
144
145
146
147
148
149
150

Section 6A

Section 6B

Section 6C

Section 6D
In any action of tort brought as a result of bodily injury,

sickness or disease, arising out of the ownership, operation,
maintenance or use of a motor vehicle within this common-
wealth by the defendant, a plaintiff may recover damages
for pain and suffering, including mental suffering associated
with such injury, sickness or disease, only if the reasonable
and necessary expenses incurred in treating such injury,
sickness or disease for necessary medical, surgical, x-ray

151
152
153
154
155
156
157
158
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and dental services, including prosthetic devices, and neces-
sary ambulance, hospital, professional nursing and funeral
expenses are determined to be in excess of five hundred
dollars unless such injury, sickness, or disease (1) causes
death, or (2) consists in whole or in part of loss of a body
member, or (3) consists in whole or in part of permanent and
serious disfigurement, or (4) results in such loss of sight or
hearing as is described in paragraphs (a), (b), (c), (d), (e), (f)
and (g) of section thirty-six of chapter one hundred and
fifty-two or (5) consists of a fracture.

159
160
161
162
163
164
165
166
167
168
169

In the district courts, in declaring in personal actions the
following requirements shall be observed:

170
171

First, the declaration shall state to which division of
actions specified in section one the action belongs.

172
173

Second, the declaration shall state concisely and with
substantial certainty the substantive facts necessary to
constitute the cause of action.

174
175
176

Third, it need not aver a fact not required by law to be
proved.

177
178
179 Fourth, it need not contain more than one count for each

cause of action; but any number of breaches may be
assigned in each count and, if the nature of the case requires
it, breaches may be assigned in the alternative. Two causes
of action arising on different contracts shall not be em-
braced in one count except in a count on an account
annexed.

180
181
182
183
184
185
186 Fifth, it may contain any number of counts for different

causes of action which belong to the same division of actions.187
188 Sixth, causes of action in contract and in tort shall not be

joined, except when they arise out of the same matter, and in
such cause they shall be stated in separate counts and be
heard and determined together, and the plaintiff shall not be
required to elect between them.

189
190
191
192

Section 7

Seventh, the common counts shall not be used unitedly,
but any one of them may be used if the natural import of its
terms correctly describes the cause of action.

193
194
195

Eighth, in an action for the recovery of rent or of any sum196
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197 of money payable by virtue of a contract under seal that
198 might have been recovered upon a common count if the
199 contract had not been under seal, the same may be
200 recovered upon a common count in a form similar to that
201 now used for other common counts. The bill of particulars in
202 such cases shall refer to the document under which the
203 claim arises, by its proper description and date.
204 Ninth, a count on an account annexed may be used in an

action of contract if one or more items are claimed any of
which would be correctly described by any one of the
common counts according to the natural import of its terms.

205
206

207
208 Tenth, interest accruing as damages for the detention of

money or otherwise may be declared on, in addition to other
forms of pleading authorized by law, by including in any
count followed by an account annexed or bill of particulars
the words “and interest”, and by stating in the account
annexed or bill of particulars the time and account for and
upon which interest is claimed and the amount of interest so
claimed.

209
210
211
212
213
214
215

216 Eleventh, written instruments shall be declared on by
217 setting out a copy or such part as is relied on, or the legal

effect thereof, with proper averments to describe the cause218
of action. If the whole contract is not set out, a copy or the219
original, as the court may direct, shall be filed upon motion220
of the defendant. If it is necessary and the court so orders,220
the copy so filed shall be part of the record as if oyer had221

222 been granted of a deed declared on according to common
law. No profert or excuse therefor need be inserted in a223
declaration. If the instrument relied on is lost or destroyed,224
or if it is not within the control of the party relying on it, the225
substance thereof, as nearly as may be, and the reason why226
a copy is not given, shall be stated.227

Twelfth, the condition of a bond or other conditional228
obligation, contract or grant declared on shall be set forth.229
Fhe breaches relied on shall be assigned, and the perform-230
ance of conditions precedent to the right of the plaintiff to231

232 maintain his action shall be averred or his reason for the
233 non-performance thereof stated.
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1 Section 137. Section Bof said chapter 231 is hereby
2 repealed.

1 Section 138. Said chapter 231 is hereby further amended
2 by striking out sections 9 to 43, inclusive, and inserting in
3 place thereof the following thirty-six sections:

5 In an action to recover possession of real property for a
6 terms of years or other interest, if the defendant is wrongful-
-7 ly in possession it shall not be material how he obtained such
8 possession.

10 In the district courts, in actions of tort for breaking and
11 entering the plaintiff’s close, the place of the alleged trespass
12 shall be designated in the declaration by name, boundaries
13 or other sufficient description.

15 In the district courts, in actions of contract or of tort,
16 unless an arrest of the person is made or except as provided
17 in section forty-four of chapter two hundred and twenty-
-18 three, the writ need not contain a declaration or any
19 description of the cause of action in which it is intended to
20 declare, except the name of the division thereof; but if the
21 declaration is not inserted before the service of the writ, the

22 defendant shall, upon motion, be entitled as of right to a
23 postponement for at least seven days after the return day.

25 In the district courts, the declaration, unless inserted in
26 the writ, may be filed in the clerk’s office on or before the
27 return day of the writ. In an action or suit in the district or
28 probate courts in which there has been an attachment of
29 property or an injunction restraining the transfer or encum-
-30 bering thereof a copy of the declaration and bill of particu-
-31 lars, when such bill is necessary, or of the bill or petition
32 shall be furnished to the defendant or his attorney within
33 three days after a written demand therefor upon the plain-
-34 tiff or his attorney, and in case of failure so to do, the cause
35 may, upon motion, be dismissed with costs.

4 Section 9

9 Section 10

14 Section 11

24 Section 12
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36
In the district courts, if the plaintiff fails to enter his writ,

or if he fails either to insert a declaration in the writ or to file
it in the clerk’s office on or before the return day of the writ,
the action may at any time, upon motion of the defendant, be
dismissed with costs; but the court may upon terms allow
the plaintiff, at any time before the next regular return day,
to enter his writ and file his declaration.

37
38
39
40
41
42
43
44
45 Any judgment entered in an action upon a contract,

promissory note or other instrument in which or in a
memorandum or writing relating to which is contained a
stipulation, whereby the defendant in such action waived or
agreed to waive or authorized another person to waive or
agree to waive the issue or service of process in such an
action shall be set aside or vacated on motion of the
defendant, unless it appears that service in the usual
manner was had upon him or that the plaintiff sent to him
by registered mail at least seven days before the entry of
such action a notice of his intention to enter the same on said
day and at the time of entry filed an affidavit of giving
notice as aforesaid, which affidavit shall be prima facie
evidence of the giving thereof. Any stipulation in a contract,
promissory note or other instrument, or in any memoran-
dum or writing relating thereto, whereby a party thereto
agrees to confess judgment in any action which may be
brought thereon or authorizes or agrees to authorize anoth-
er person to confess judgment as aforesaid shall be void, and
any judgment shall be set aside or vacated on motion for the
defendant. When a judgment is set aside or vacated under
the authority of this section, all outstanding executions
issued thereon shall be stayed or superseded without secu-
rity.

46
47
48
49
50
51
52
52
53
54
55
56
57

58
59
60
61
62
63
64
65
66
67

69 In the district courts, if one of the common counts is used,
70 the plaintiff shall file a bill of particulars with his writ when
71 it is entered. The items in such bill shall be numbered
72 consecutively, and the bill shall be part of the declaration
73 and be answered as such.

Section 13

Section 13A

68 Section 14
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74
In the district courts, either party may demur to the

pleadings of the adverse party, but no mere defects of form
in the declaration or in the subsequent pleadings shall be
assigned as causes for demurrer. If the adverse party does
not amend the pleadings demurred to, he shall be held to
have joined in demurrer.

75

76
I i

78
79
80
81
82 In the district courts, the defendant may demur to the

declaration or to one or more counts therein, and shall
assign specifically the causes of demurrer.

83
84
85
86 In the district courts, the plaintiff may demur to the

answer or to so much thereof as applies to one or more
counts in the declaration, and shall assign specifically the
causes of demurrer.

87
88
89

90
In the district courts, demurrers may be for the following

as well as other causes:
91
92

First, That a count in contract and a count in tort, or that
a count in the plaintiff’s own right and a count in some
representative capacity, are improperly joined in the decla-
ration; or that a declaration in contract or in tort is inserted
in a writ of replevin.

93
94
95
96
97
98 Second, That the piatters contained in the declaration or

in some count theoeof are insufficient in law to enable the
plaintiff to maintain his action.

99
100
101 Third, That the matters contained in the answer are

insufficient in law to constitute a defence to the action or to
some count in the declaration.

102
103
104 Fourth, That, in some particular or particulars specifical-

ly pointed out, the declaration or some count thereof does
not state a cause of action, or the answer does not state a
defence to the declaration or some count thereof, substan-
tially in accordance with the rules contained in this chapter.

105
106
107
108

109
110 In the district courts, if a demurrer has been sustained,

overruled or withdrawn, the court shall make an order11l

Section 15

Section 16

Section 17

Section 18

Section 19
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relative to the filing of an answer or replication or a trial of
the facts.

112
113
114

In the district courts, a defence to any action, which
formerly might have been made by plea in abatement, may
be made by answer in abatement.

115
116
117
118

In the district courts, if an answer in abatement is
overruled on demurrer, or if, in consequence of such answer
in abatement, the plaintiff amends, the defendant, within
such time as the court orders, shall in a personal action
answer, and in a real or mixed action plead, to the merits.

119
120
121
122
123
124

In a personal action in the district courts, the defendant
shall file an answer to the declaration. In real and mixed
actions, he may plead the general issue, and may give in
evidence thereunder all matters which he might formerly
have pleaded in bar.

125
126
127
128
129
130
131 In the district courts, two or more defendants making the

same defence may answer or plead jointly. Different consi-
stent defences may be separately stated in the same answer
or plea.

132
133
134
135
136 When a case is taken to the superior court upon appeal

from the judgment of the district court the superior court
may order the parties to replead in accordance with the
Massachusetts Rules of Civil Procedure and only those
issues as are raised by such pleadings shall be tried in the
superior court.

137
138
139
140
141

142
In the district courts, an answer shall deny in clear and

precise terms every substantive fact intended to be denied in
each count of the declaration separately, or it shall declare
the defendant’s ignorance of the fact, so that he can neither
admit or deny but leaves the plaintiff to prove it.

143
144
145
146
147
148

Section 20

Section 21

Section 22

Section 23

Section 24

Section 25

Section 26
In the district courts, in answering the common counts

and the count on an account annexed, the defendant shall
149
150
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151 answer specifically every item contained in the bill of
152 particulars or account annexed, but he may make one and
153 the same allegation or denial relative to any number of
154 items to which such allegation or denial is applicable,
155 specifying the number of the items thus answered together,
156 if less than the whole. If the defendant denies that an item is
157 due or payable, or that he owes the plaintiff as alleged, he
158 shall state all the substantive grounds on which he intends
159 to rest such denial, and shall specify whether the whole or
160 part of such item or demand is denied, and if a part only is
161 denied, he shall specify such part.

163 In the district courts, a denial by answer, affidavit or
164 otherwise of a time, amount, quantity or place alleged shall
165 declare whether it is applicable to every time, amount,
166 quantity or place or not; and if not, what time, amount,
167 quantity or place it admits.
168 Section 28
169 Tn the Hie169 in the district court, an answer shall state clearly and
170 precisely each substantive fact intended to be relied upon in
171 avoidance of the action, and if it sets up the statute of
172 limitations, the statute of frauds or any other legal bar, the

benefit of such defence although
the facts set forth in the declara-

defendant shall have the
the answer does not deny
tion.

173
174
175

176
In the district courts,

declared on or set forth as
a signature to an instrument177

i cause of action or as a ground of178
defence or set-off shall be taken as admitted unless the party
sought to be charged thereby files in court, within the same
length of time after such instrument is pleaded as is allowed
for an answer or within such further time as the court may
allow on motion and notice, a specific denial of the
genuineness thereof and a demand that it shall be proved at
the trial.

179
180
181
182
183
184
185
186

162 Section 27

Section 29

Section 30
In the district courts, if it is alleged in any civil action or

proceeding that a party is an executor, administrator,
guardian, trustee, assignee, conservator or receiver or is a

187
188
189
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190 corporation, or that a place is a public way, such allegation
shall be taken as admitted unless the party controverting it
files in court, within the time allowed for the answer thereto,
or within ten days after the filing of the paper containing
such allegation, or within such further time as the court
may allow on motion and notice, a special demand for its
proof.

191
192
193
194
195
196
197

In the district courts, the defendant may allege in defence
any facts which would entitle him in equity to be absolutely
and unconditionally relieved against the plaintiff’s claim or
cause of action or against a judgment recovered by the
plaintiff in such action.

198
199

200
201
202
203
204 In actions in the district courts, instruments relied on in

an answer or in a subsequent pleading shall be set out, or
copies or the originals filed, in the manner provided for
declaring thereon in the eleventh clause of section seven.

205
206
207

208
In the district courts, if a conditional obligation, contract

or grant is relied on in answer or subsequent pleading, the
conditions shall be considered a part of the instrument, and
similar averments shall be required in pleading on the same
as are required by the twelfth clause of section seven.

209
210
211
212
213

214
In the district courts, the plaintiff may, at any time before

trial, file a replication to the answer, clearly and specifically
stating any facts in reply to new matter therein; but, except
as herein provided, no further pleading shall be required
after the answer. Any new matter in avoidance of the action
which the answer contains shall be considered to be denied
by the plaintiff without a replication, unless the court, upon
motion of the defendant, requires him to reply thereto, and
to state what part, if any, he admits or denies.

215
216
217
218
219
220
221
222
223
224

In the district courts, the plaintiff may, in reply to a
defence alleged by the defendant, allege any facts which
would in equity avoid such defence or which would entitle

225
226
227

Section 31

Section 32

Section 33

Section 34

Section 35
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228 the plaintiff to be absolutely and unconditionally relieved in
229 equity against such defence.

231 In the district court, an answer or replication may allege
232 facts occurring after the commencement of the action, and
233 the court may allow a supplemental declaration, answer or
234 replication to be filed, alleging material facts which occur-
235 red or came to the knowledge of the party after the former
236 declaration, answer or replication was filed.

238 In the district courts, a party may allege a fact or title
239 alternatively.
240 Section 38
241 In the district courts, the allegations and denials of each
242 party shall be so construed by the court as to secure as far as
243 possible substantial precision and certainly and to discour-
244 age vagueness and loose generalities. A substantive fact
245 alleged with substantial precision and certainty and not
246 denied in clear and precise terms shall be held to be
247 admitted. No party shall be required to state evidence, or to
248 disclose the means by which he intends to prove his case.

250 In the district courts, a personal action shall be considered
251 at issue when the pleadings are closed, and a real or mixed
252 action when the plea is filed

254 If, in an action in the district court, the defendant admits
255 liability, and the amount thereof is not disputed, but it
256 appears that such amount is claimed by the husband or wife
256 of the plaintiff or by any person other than the plaintiff and
257 that the defendant has no interest in the subject matter of
258 the controversy, the court may, on petition of the defendant,
259 stating the names and residences of all known claimants
260 and the amount actually due from the defendant, and after
261 such notice as the court shall order to the plaintiff and to
262 such claimants, order such claimants to be made defen-
263 dants, and shall thereupon hear and determine the rights of
264 the respective parties in and to said amount. The defendant
265 may hold such amount until final judgment, and shall then

230 Section 36

237 Section 37

249 Section 39

253 Section 40
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pay it over as the court orders, or he may pay it into court to
await final judgment, and thereupon the action shall be
discontinued as to him, his liability for said amount shall
cease, and his costs shall be in the discretion of the court,
and may be charged upon the fund.

266
267
268
269
270

271
In the district courts, whenever two or more persons

claim any interest in the property, or the proceeds or value
of, or damages for the taking, detention or conversion of,
any property deposited with any public warehouseman, or
other depositary for hire, or with any pledgee as security for
a loan, such bailee or pledgee may, either in any action
against him for the recovery of such property, or for such
proceeds, value or damages, or as an original suit brought in
the judicial district where such property is situated or was
last held by such bailee or pledgee, file a petition stating the
names and residences of all known claimants. After such
notice as the court may order upon the petition to all such
claimants, and within such time after the return of such
order of notice as the court shall allow, such claimants shall
file in said court written statements of their several claims,
and any claimant failing to file such claim may be defaulted.
The court shall hear and determine the rights and interests
of the respective parties in and to such property, proceeds,
value or damages, and shall enter judgment accordingly,
and upon such final judgment may order such return or
delivery of the property, and award such execution or
executions for damages or costs or both for or against the
respective parties as justice requires. Failure to comply with
any such order for the return or delivery of such property
may be dealt with as the court directs. The goods may
remain in the custody of the bailee or pledgee until final
judgment, and shall then be delivered as the court orders. If
the petition herein provided for to be filed in an action of
replevin, any order for the return of the property replevied,
or any part thereof, may be for its return to such party to the
proceedings, as is adjudged entitled to possession thereof;
and if the order is not complied with, the bond in such case
may, bv leave of said court, be put in suit, in the name of the

272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305

Section 41
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306 obligee therein, but for the benefit of the party entitled to
307 said property, and in such suit the court may award
308 judgment and execution in accordance with the respective
309 interests of the parties thereto.

311 Original writs in the district courts, complaints in the
312 supreme judicial, superior and land courts and the housing
313 court of the city of Boston, bills in equity in the probate
314 courts, and writs of scire facias by private persons on
315 judgment or recognizance in the district or probate courts,
316 in which the plaintiff is not an inhabitant of the common-
-317 wealth, shall before the filing or entry thereof, be endorsed
318 by a responsible person who is such inhabitant; but if one of
319 the plaintiffs is such an inhabitant, the writ, complaint or
320 bill need not be so endorsed. Every endorser, in case of
321 avoidance or inability of the plaintiff, shall be liable to pay
322 all costs awarded against the plaintiff if an action therefor is
323 commenced within one year after the original judgment.

325 If a plaintiff, not an inhabitant of the commonwealth,
326 fails, by accident, mistake or inadvertence, to have his writ,
327 complaint or bill endorsed as required by the preceding
328 section, the court may at any stage of the case, upon terms,
329 allow him to procure an endorser with the same effect as if
330 the writ, complaint or bill had been endorsed before the
331 filing of entry thereof.

310 Section 42

324 Section 43

1 Section 139. Section 46 of said chapter 231 is hereby
2 repealed.

1 Section 140. Said chapter 231 is hereby further amended
2 by striking out sections 49 to 54, inclusive, and inserting in
3 place thereof the following six sections:

4 Section 49
5 In the district courts, no writ, process, action, declaration
6 or other proceeding shall be abated, arrested, quashed or
7 reversed for any circumstantial errors or mistakes if by it
8 the person and case may be rightly understood by the court;
9 or for defect or want of form only.



SENATE [Jan.No. 11.108

10
In the district courts, if an issue of fact is found against

the defendant upon a plea or answer in abatement, final
judgment, subject to section fifty-three, shall be rendered
against him.

11
12
13
14
15

In the district courts, the court may, at any time before
final judgment except as otherwise provided, allow amend-
ments introducing a necessary party, discontinuing as to a
party or changing the form of the action, and may allow any
other amendment in matter of form or substance in any
process, pleading or proceeding, which may enable the
plaintiff to sustain the action for the cause for which it was
intended to be brought, or enable the defendant to make a
legal defence.

16
17
18
19
20
21
22
23
24
25

In an action in the district courts, the court may allow a
party to whose pleadings a demurrer has been filed to
amend, upon terms, within such time as it orders.

26
27
28
29

In the district courts, if the defect upon w7hich plea or
answer in abatement is founded is capable of amendment,
the court may allow the plaintiff to amend, upon terms. The
court may allow the defendant to amend an answer in
abatement or to answer over by special order of the court for
good cause shown, and not otherwise.

30
31
32
33
34
QC35
36
37 In the district courts, if a new defendant is introduced by

amendment, the plaintiff may take out against him a new
writ of capias and attachment or of summons in such form,
and returnable at such time, as the court orders. Upon
service and return of such new writ, like proceedings may be
had as if the person named therein had been originally made
a party.

38
39
40
41
42
43

1 Section 141. Section 55 of said chapter 231 is hereby
2 repealed.

1 Section 142. Said chapter 231 is hereby further amended

Section 50

Section 51

Section 52

Section 53

Section 54
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2 by striking out sections 56 to 59D, inclusive, and inserting in

3 place thereof the following nine sections;

5 The district courts may allow formal defects or imperfec-
-6 tions in the record or proceedings to be corrected or amen-
-7 ded after judgment has been rendered, if justice so requires
8 and the amendment is consistent with the judgment.

10 In the district court, if the defendant, having been duly
11 served with process, fails to appear or answer thereto, his
12 default shall be recorded and judgment shall be rendered for
13 the plaintiff with costs. The court may, for good cause
14 shown, extend the time for entering an appearance, and
15 may, in its discretion and upon terms, take off a default at
16 any time before judgment.

18 In the district courts, upon entry of a default or nonsuit,
19 the clerk shall forthwith give written notice thereof, in such
20 manner as the court by rule shall direct, to the attorney of
21 record, if any, of each party against whom such default or
22 nonsuit is entered. If a party has no attorney of record, and
23 if, in the case of the entry of a default, the officer’s return
24 does not show that personal service of the writ has been
25 made upon him, the notice shall be given to the party.

27 Damages shall not be assessed, except by special order of
28 the court, in an action in which payment of the judgment is
29 secured by a motor vehicle liability policy or a motor vehicle
30 bond, both as defined in section thirty-four A of chapter
31 ninety, and wherein the defendant has been defaulted for
32 failure to enter an appearance, until the expiration of four
33 days after the plaintiff has given notice of such default to the
34 company issuing or executing such policy or bond, and has
35 filed an affidavit thereof. Such notice may be given by
36 mailing the same, postage prepaid, to the said company or to
37 its agent who issued or executed such policy or bond.

39 In the district courts, in any action of contract, except an
40 action against an executor or administrator for liability of

4 Section 56

9 Section 57

17 Section 58

26 Section 58A

38 Section 59
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the deceased, at any time after the completion of the
pleadings counsel for either party may file an affidavit that
in his belief there is no genuine issue of material fact but
only questions of law in connection with all or some part of
the action or of some issue determinative thereof, and may
move for an immediate entry of judgment thereon. Said
motion may be accompanied by affidavits on personal
knowledge of admissible facts as to which it appears affir-
matively that the affiants would be competent to testify. The
facts stated in the accompanying affidavits shall be taken to
be admitted for the purpose of the motion unless within
twenty-one days, or such further time as the court may
order, contradictory affidavits are filed, or the opposing
party shall file an affidavit showing specifically and clearly
reasonable grounds for believing that contradiction can be
presented at the trial but cannot be furnished by affidavits.
Copies of all motions and affidavits hereunder shall be
furnished upon filing to opposing counsel. If admissions in
the pleadings, interrogatories, or admissions under section
sixty-nine, stipulations or affidavits hereunder show affir-
matively, that except as to the amount of damages no
genuine issue of material fact exists and there is nothing to
be decided except questions of law, an order for default, or
judgment for the moving party, shall forthwith be entered if
he shall be entitled thereto as a matter of law, subject to an
assessment of damages, if required.

41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59

60
61
62
63
64
65
66

67
In any action before the supreme judicial court or

superior court, the court may, on motion for cause shown,
advance the action for a speedy trial. If an action has been
moved by the defendant from a district court and the court
finds neither that the ad damnum is not more than two
thousand dollars, or that the plaintiff seeks to recover solely
for his personal labor, with or without interest, the court
shall, upon motion, advance such action for speedy trial.

68
69
70
71
72
73

74
75

76
ii

Section 59A

Section 598
In the district courts, in an action of contract where the

plaintiff seeks to recover a debt or liquidated demand, he
may, at any time after the defendant has appeared on

78
79
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affidavit by himself or by any other person who can swear to
the facts of his own knowledge, verifying the cause of action
and stating that in his belief there is no defence thereto,
move for the immediate entry of judgment for the amount of
the debt or demand, together with interest if any is claimed.
The motion may be set down for hearing upon four days’
notice and after hearing the court may, unless the defendant
by affidavit, by his own evidence or otherwise shall disclose
such facts as the court finds entitle him to defend, enter an
order for judgment for the amount of the debt or demand,
with interest if any is due, and costs. Judgment as aforesaid
shall be entered at the expiration of seven days from the
order unless the defendant in the meanwhile files a demand
for trial; and if such demand is filed as aforesaid the case
shall be advanced for speedy trial. If the defendant does not
appear at said hearing or file at or before the time set for
hearing an affidavit setting forth specifically and clearly the
substantive facts upon which he relies as a defence, the court
may enter judgment by default.

80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99 Section 59C

An action pending before the superior court which alleges
malpractice, error or mistake against a physician, surgeon,
dentist, optometrist, hospital or sanitarium shall, at the
request of either party, be advanced by the court so that it
may be heard with as little delay as possible.

100
101
102
103
104

Section 59D105
An action commenced in any court of this commonwealth

to determine the results of an election, primary or caucus, or
to enforce, determine the meaning or application of any of
the provisions of chapters fifty to fifty-four A, inclusive, on
motion of any party thereto, shall be advanced by the court
for speedy trial so that it may be heard and determined with
as little delay as possible.

106
107
108
109
110
11l
112

Section 143. Sections 60 and 60A of said chapter 231 are
hereby repealed.

1
9

Section 144. Said chapter 231 is hereby further amended
by striking out section 61, as appearing in the Tercentenary
Edition, and inserting in place thereof the following section.

1
9
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5 Any party, in the district courts, after the entry of a writ,
6 or in the probate courts, after the filing of any bill or
7 petition, may interrogate an adverse party for the discovery
8 of facts and documents admissible in evidence at the trial of
9 the case. No party shall file as of right more than thirty

10 interrogatories, including interrogatories subsidiary or in-
-11 cidental to, or dependent upon, other interrogatories, and
12 however the same may be grouped, combined or arranged;
13 but for adequate cause shown, the court may allow addi-
-14 tional interrogatories to be filed. The word “party”, in this
15 section, in sections sixty-two to sixty-five, inclusive, and in
16 section sixty-seven, shall be deemed to include parties
17 intervening or otherwise admitted after the beginning of the
18 suit.

1 Section 145. Said chapter 231 is hereby further amended
2 by striking out section 68 to 72, inclusive, and inserting in
3 place thereof the following five sections;

5 In the district and probate courts, every party to any
6 cause or proceeding may inspect and take copies of any
7 document referred to in the pleading or particulars of any
8 other party and relied on by such other party, unless the
9 court is satisfied that the same is not in his possession or

10 control or that he has some other reasonable excuse for not
11 producing the same for such inspection, and the court may
12 make orders for production for said purposes, enforceable in
13 like manner as orders to answer interrogatories.

15 In the district and probate courts, a party by written
16 demand filed in the clerk’s office and notice given by copy
17 thereof by registered mail, return receipt requested, to the
18 other party or his attorney, not less than ten days before the
19 trial of the action or suit, may call upon the other party to

20 admit, for the purposes of the case only, any material fact or
21 facts or the execution of any material paper or document
22 which the party filing the demand intends to use at the trial.
23 Copies of the papers or documents shall be delivered with the

4 Section 61

4 Section 68

14 Section 69
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24 demand unless copies have already been furnished. An
25 affidavit of such notice and the return receipt, if any, shall
26 forthwith be filed in the clerk’s office. The court may delay
27 the trial until such demand is answered and on motion be-
-28 fore trial may strike out of such demand or any answer filed
29 in response thereto any matter which is irrelevant, immate-
-30 rial or improperly included therein. After the filing of said
31 affidavit of notice, each of the matters of which an admission
32 is demanded shall be deemed admitted unless within ten
33 days after mailing the demand, or within such further time
34 as the court may allow on motion and notice, the party to
35 whom demand is directed files in the clerk's office a sworn
36 statement either denying specifically the matters of which
37 an admission is demanded or setting forth in detail the
38 reasons why he cannot truthfully either admit or deny those
39 matters. Any admission made by a party by answering or
40 not answering such demand is for the purpose of the
41 pending proceedings only and neither constitutes an admis-
-42 sion by him for any other purpose nor may be used against
43 him in any other proceeding, but said admission shall be
44 binding upon him in the proceeding unless he is relieved
45 therefrom by the court for cause shown. If the party upon
46 whom such demand is made refuses to admit any fact or the
47 execution of any paper or document mentioned in the
48 demand, the reasonable expense of proving such fact or the
49 execution of such paper or document, as determined after
50 summary hearing by the justice presiding at the trial, shall,
51 unless the justice certifies that the refusal to admit was
52 reasonable, be paid by said party to the other party and the
53 amount thereof shall be added to the taxable costs of the
54 party in whose favor such amount is awarded or deducted
55 from the amount of any judgment or decree against him.

57 In the district and probate courts, the court may in all
58 cases order either party to file a statement of all particulars
59 necessary to give to the adverse party and to the court
60 reasonable knowledge of the nature and grounds of the
61 action or defence.

56 Section 70
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63 In the district courts, the court may make orders allowing
64 amendments before trial, or a supplemental declaration,
65 answer or replication, or any other interlocutory order
66 necessary to prepare the case for trial but the court shall
67 make such rules relative to notice, the times and places for
68 motions at chambers, and other matters, as shall from time
69 to time be necessary.

71 In the district courts the parties may make agreements
72 relative to amendments and the time for filing papers, which
73 shall be equivalent to an order of the court to the same
74 effect. Any order mentioned in the preceding section may be
75 entered by consent signed by the parties or their attorneys;
76 but no agreement of attorneys, relative to an action or
77 proceeding, shall be valid unless in writing.

1 Section 146. Said chapter 231 is hereby further amended
2 by striking out section 74 to 76, inclusive, and inserting in
3 place thereof the following three sections;

5 If the defendant in an action in the district court wherein
6 damages only are sought to be recovered, offers in court and
7 by a writing consents to be defaulted, and to have judgment
8 rendered against him as damages for an amount therein
9 specified, the writing and the time of its filing shall be

10 entered of record; and if the plaintiff within ten days, or such
11 further time as the court allows, after receipt of notice
12 thereof, accepts such offer, the court shall render judgment
13 accordingly, with costs to the date of the notice.

15 In an action in the district court if the plaintiff does not
16 elect to accept such offer, and does not recover as damages
17 an amount, excluding interest from the date of the offer,
18 larger than the amount so offered by the defendant, the
19 plaintiff shall have judgment for his costs after said date.

21 In an action in the district court if a demurrer is overruled
22 because it appears to the justice hearing it to be frivolous,

62 Section 71

70 Section 72

4 Section 74

14 Section 75

20 Section 76
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23 immaterial or intended for delay, the case shall proceed to
24 judgment as if no demurrer had been filed, and execution
25 may be awarded or stayed upon terms. If execution is not
26 awarded, any security taken shall stand as if no judgment
27 had been entered until an order is made for final judgment.

1 Section 147. Section 77 of said chapter 231 is hereby
2 repealed.

1 Section 148. Said chapter 231 is hereby further amended
2 by striking out section 79, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:

5 A trial in the district court shall not be delayed for want of
6 a reply to the defendant’s answer, nor because interrogato-
-7 ries have been filed and the time for answering them has not
8 expired, unless by special order of the court; nor shall an
9 agreement of parties relative to filing amendments or

10 papers operate to postpone the trial of an action beyond the
11 time at which, by the rules of the court, it would be tried.

1 Section 149. Section 80 of said chapter 231 is hereby
2 repealed.

1 Section 150. Said chapter 231 is hereby further amended
2 by striking out section 82, as appearing in the Tercentenary

Edition, and inserting in place thereof the following section:

5 In counties containing two or more shire towns, the
6 supreme judicial or the superior court at the sitting held on
7 or next after the filing of the defendant’s answer may
8 designate the shire town where it shall be tried, and it shall
9 be tried, and it shall not then be put on the trial list for

10 sittings held in any other town of that county except by
11 agreement of the parties.

4 Section 79

4 Section 82

1 Section 151. Section 84 of said chapter 231 is hereby
2 repealed.
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1 Section 152. Said chapter 231 is hereby further amended
2 by striking out sections 86 to 88, inclusive, and inserting in
3 place thereof the following three sections:

5 In an action in the district court if the plaintiff fails to
6 introduce evidence at the trial in support of a count in the
7 declaration, it shall, if not wholly or partly admitted by the
8 answer, be stricken out; and the court may, either of its own
9 motion or upon motion of a party, require unneccessary

10 counts and statements to be stricken out of the pleadings,
11 and may impose terms.

13 In any civil action pleadings shall not be evidence on the
14 trial, but the allegations therein shall bind the party making
15 them.

17 An offer of judgment made under the provisions of the
18 Massachusetts Rules of Civil Procedure or pursuant to
19 section seventy-four of this chapter which is not accepted
20 shall not be evidence against the party making it, either in a
21 subsequent proceeding in the action in which it is made or in
22 another action or suit.

1 Section 153. Said chapter 231 is hereby further amended
2 by striking out sections 90 to 91, inclusive, and inserting in
3 place thereof the following two sections;

5 In an action in the district court, if a defendant answers
6 two or more matters in his defence, no averment, confession
7 or acknowledgment contained in one of them shall be used
8 or taken as evidence against him on the trial of an issue
9 joined on any other of them.

11 In an action of slander or libel, if the defendant alleges
12 that the words spoken or published were true, such allega-
-13 tion, although not supported by the evidence, shall not of
14 itself be proof of the malice alleged in the complaint, nor
15 shall statements of the defendant differing in import from
16 those alleged be admissible to establish his malice unless

4 Section 86

12 Section 87

16 Section 88

4 Section 90

10 Section 91
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17 such statements were published in pursuance of a general
18 scheme to defame or otherwise injure the plaintiff. If the
19 plaintiff proposes to introduce evidence of statements of the
20 defendant other than those contained in his pleadings, he
21 shall give the defendant written notice of such intention,
22 specifying the date and content of each such statement, at
23 least fourteen days before trial begins, or earlier if the court
24 so orders; and, if any such statement is introduced in
25 evidence, the defendant shall be permitted to prove that it
26 was true, or was privileged, or any other facts relating
27 thereto which tend to negative malice.

1 Section 154. Said chapter 231 is hereby further amended
2 by striking out sections 95 to 97, inclusive, and inserting in
3 place thereof the following three sections;

5 In an action upon a judgment obtained by default and
6 without the knowledge of the defendant, brought within six
7 years after the rendition thereof, the court may, in its
8 discretion and upon terms, allow the defendant to show in
9 defence any payment, satisfaction or extinguishment of the

10 claim, prior to the obtaining of such judgment, or any
11 matter of fraud, which in either case he might have shown
12 in the original suit upon a motinn for relief from judgment
13 or, in the district court, upon a writ of review.

15 On motion made pursuant to the Massachusetts Rules of
16 Civil Procedure, and upon such terms as are just, a court
17 may relieve a party or his legal representative from a final
18 judgment. If no attachment was made in the action, such
19 relief may be granted and execution stayed without secu-
-20 rity; but if there was such attachment, the amount of the
21 bond shall be fixed at the actual value of the property
22 attached, as agreed by the parties or determined by the
23 court. Liability upon an attachment made or bond given in
24 the original action shall not continue after the judgment has
25 been vacated, except that if the prevailing party has been
26 relieved from judgment under this section within thirty
27 days of the entry thereof, such liability shall, if a subsequent

4 Section 95

14 Section 96
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28 judgment is rendered, continue during such time thereafter
29 as it would have continued upon the original judgment had
30 it not been vacated.

32 Unless a written waiver of the right of appeal has been
33 filed by all the parties, a party aggrieved by the judgment of
34 a district court in a civil action which could not have been
35 removed to the superior court may appeal therefrom to said
36 court for the same county. In case of a judgment rendered in
37 accordance with section three of chapter two hundred and
38 thirty-nine, the notice of appeal shall be filed within twenty-
-39 four hours after entry thereof, and, in case of a judgment
40 rendered in any other civil action, within six days after the
41 entry thereof. In such case no execution shall be issued on
42 the judgment appealed from. The filing of a notice of appeal
43 shall enter the case in the superior court and it shall be there
44 tried and determined as if originally commenced there.

1 Section 155. Said chapter 231 is hereby further amended
2 by chapter 778 of the acts of 1967, and inserting in place

3 thereof the following section
4 Section 102 C
5 The superior court may of its own motion or on the motion
6 of a plaintiff or defendant, after determination by said court
7 that if the plaintiff prevails, there is no reasonable likelihood
8 that recovery will exceed two thousand dollars, transfer for
9 trial any civil action pending in said court from which such

10 action was previously removed, if any, or if such action was
11 originally entered in the superior court, to any district
12 court, including the municipal court of the City of Boston, in
13 which it would have been brought under the provisions of
14 section two of chapter two hundred and twenty-three.
15 Clerks of the superior court shall, when case is so
16 transferred, transmit the order of reference and the original
17 papers in the action, or certified copies thereof, together
18 with a copy of the docket entries, without charge to the clerk
19 of the court to which such action was so transferred.
20 Such action shall, unless retransferred as hereinafter
21 provided be pending in the district court and shall, in the

31 Section 97
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22 municipal court of the city of Boston, be tried by a justice or
23 special justice of said court or, upon the request of the chief
24 justice of said municipal court, by a special justice of the
25 district courts, and, in any other district court, by a full
26 time justice of the district courts or by any other justice of
27 the district courts authorized for such service by the chief
28 justice of the district courts. The parties shall have the
29 benefits of and be subject to procedural rules of such district
30 courts relative to interrogatories, specifications, amend-
31 ments and all other procedural matters regulating cases
32 pending in such district courts. Such action while pending in
33 the district court may be consolidated for trial with cross
34 actions as provided in section two A of chapter two hundred
35 and twenty-three. The justice shall file a written decision of
36 finding with the clerk who shall forthwith notify the parties
37 or counsel of record. Any party to the transferred action

38 aggrieved by the finding or decision may as of right have the
39 case retransferred for determination by the superior court
40 and any party to an action consolidated for trial with the
41 transferred action aggrieved by the finding or decision may

42 as of right have his case transferred for determination by
43 the superior court. The request for retransfer or transfer, as
44 the case may be, shall be filed with the clerk of said district
45 court within ten days after notice of the finding or decision
46 If either party neglects to appear at the time appointed for
47 such trial, or at any adjournment thereof, without just

48 cause, or if at any such time either party refuses to produce
49 in good faith the testimony relied on by him, the justice may
50 close the trial and order that judgment be entered for the
51 adverse party and file a finding or decision to that effect, and
52 if both so fail to appear he may order that the action be
53 dismissed. Judgment shall be entered accordingly after the
54 expiration of ten days from the filing of such finding or
55 decision or order of dismissal, unless said justice for cause
56 shown otherwise orders,

57 Upon the filing with the clerk of a request for retransfer,
58 the decision or finding shall be forthwith transmitted, with
59 any original papers received from the superior court and
60 any original papers filed in the district court after transfer
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of the case by the superior court, to the clerk of the superior
court of the country from which the case was referred. If a
request for transfer is filed in an action consolidated for trial
with action transferred from the superior court, the finding
or decision shall be forthwith submitted, with all original
papers filed in the district court, to the clerk of the superior
court of the county from which the transferred case was
referred. The clerk of the superior court shall forthwith
notify the parties or counsel of record of the receipt and
filing of said finding or decision.

61
62
63
64
65
66
67
68
69
70

The action shall thereafter be tried in the superior court.
The decision of, and the amount of the damages assessed, if
any, by a district court shall be prima facie evidence upon
such matters as are put in issue by the pleadings, and no
other findings of such court shall at any time be admissible
as evidence or become part of the pleadings. A party shall be
held to waive any right to jury trial previously claimed,
unless within ten days after the filing of the finding or
decision in the superior court he shall file a statement that
he insists on a jury trial.

71
72
73
74
75
76
77
78
79
80

Section 156. Said chapter 231 is hereby further amended
by striking out sections 108 to 112, inclusive, and inserting
in place thereof the following five sections:

1
2
3
4 Section 108

There shall be an appellate division of each district court
for the rehearing of matters of law arising in civil cases
therein and in claims for compensation of victims of violent
crimes. Said division of the municipal court of the city of
Boston shall consist of three justices thereof, to be desig-
nated from time to time by the chief justice thereof. The
appellate division of each other district court shall be holden
by justices by such other district courts, not exceeding three
in number out of five justices assigned to the performance of
such duty by the chief justice of the district court subject to
the approval of the chief justice of the supreme judicial
court, as follows: — Such last mentioned chief justice shall
assign five justices of district courts within the counties of
Essex and Middlesex and that part of Suffolk included in the
jurisdiction of the East Boston district court, the district

5

6
7
8
9

10
11
12
13
14
15
16
17
18
19
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20 court of Chelsea, the municipal court of the Charlestown
21 district, the municipal court of the Brighton district, the
22 municipal court of the Dorchester district, the municipal
23 court of the Roxbury district, and the municipal court of the
24 South Boston district, to act in the appellate divisions of
25 such district courts within those countries and that part of
26 Suffolk county, which shall be known as the northern
27 appellate division district; shall assign five justices of dis-
-28 trict courts within the counties of Norfolk, Plymouth, Barn-
-29 stable, Bristol, Dukes and Nantucket and that part of
30 Suffolk included in the jurisdiction of the municipal court of
31 the West Roxbury district, to act in the appellate divisions of
32 such district courts within those counties and that part of
33 Suffolk county, which shall be known as the southern
34 appellate division district; and shall assign five justices of
35 district courts within the counties of Worcester, Franklin,
36 Hampshire, Hampden and Berkshire to act in the appellate
37 divisions of district courts within those counties which shall
38 be known as the western appellate division district. Such
39 assignment may be made for such period of time as such
40 chief justice may deem advisable. In each of the foregoing
41 three districts one of the justices so assigned shall be
42 designated by the chief justice of the district court subject to
43 the approval of the chief justice of the supreme judicial
44 court as presiding justice, who shall from time to time
45 designate those of the appellate justices who shall act on
46 appeals in each district court in that district and direct the
47 times and places of sittings. The presiding justice of any
48 appellate division may call upon a justice of any other
49 appellate division to serve in his division, and when so
50 requested such justice shall serve therein. Two justices shall
51 constitute a quorum to decide all matters in an appellate
52 division.

53 A justice acting in the appellate division of a district court
54 other than the court of which he is a justice, shall be allowed
55 in addition to his compensation as such justice a sum which,
56 added thereto, will aggregate forty dollars, for each day he
57 so acts, and his necessary travelling expenses, incidental
58 expenses and clerical assistance while so acting, to be paid
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59 by the county in which he so acts, upon his certificate
60 approved by the county commissioners; and no deduction
61 shall be made from the compensation of such justice under
62 section six of chapter two hundred and eighteen on account
63 of compensation paid to a special justice of his court for
64 service at any session which such-justice is unable to hold by
65 reason of so acting.

66 Any party to a cause brought in the municipal court of the
67 city of Boston after August thirty-first, nineteen hundred
68 and twelve, or in any other district court after September
69 thirtieth, nineteen hundred and twenty-two, aggrieved by
70 any ruling on a matter of law by a single justice, may, as of
71 right, have the ruling reported for determination by the
72 appellate division when the cause is otherwise ripe for
73 judgment, or sooner by consent of the justice hearing the
74 same. The request for such a report shall be filed with the
75 clerk of any district court within five days after notice of the
76 finding or decision and, when the objection is to the admis-
-77 sion or exclusion of evidence, the claim for a report shall also
78 be made known at the time of the ruling and shall be
79 reduced to writing in a summary manner and filed with the
80 clerk, in the municipal court of the city of Boston, within
81 two days, and in any other district court, within five days,
82 fater the hearing of allevidence. A draft report filed within
83 the period required for a request for a report under this
84 section shall be deemed to include a request for a report. The
85 justice whose ruling is complained of shall not sit upon the
86 review thereof. If the appellate division shall decide that
87 there has been prejudicial error in the ruling complained of,
88 it may reverse, vacate or modify the same or order a new
89 trial in whole or in part; but no new trial shall be granted in
90 any civil action or proceeding if the justice deems the error
91 complained of has not injuriously affected the substantial
92 rights of the parties, and if said error affects part only of the
93 matter in controversy or some or only one of the parties, the
94 court may direct a new trial as to such part or such parties;
95 otherwise it shall dismiss the report, and may impose double
96 costs in the action if it finds the objection to such ruling to be
97 frivolous or intended for delay. If the party claiming such
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98 report shall not duly prosecute the same, by preparing the
99 necessary papers or otherwise, the appellate division may

100 order the cause to proceed as though no such claim had been
101 made, and may in like manner impose costs. A single justice
102 may, after decision thereon, report for determination by the
103 appellate division any case in which there is an agreed
104 statement of facts or a finding of the facts or any other case
105 involving questions of law only. If a single justice is of
106 opinion that an interlocutory finding or order made by him
107 ought to be reviewed by the appellate division before any
108 further proceedings in the trial court, he may report the
109 case for that purpose and stay all further proceedings except
110 such as are necessary to preserve the rights of both parties.
11l The municipal court of the city of Boston shall make rules
112 regulating the procedure and sittings of the appellate divi-
113 sion of said court, for the preparation and submission of
114 reports and the allowance of reports which a single justice
115 shall disallow as not comformable to the facts, or shall fail to
116 allow by reason of physical or mental disability, death or
117 resignation, for the reporting of cases reserved for report
118 when a single justice shall fail to report the same by reason
119 of physical or mental disability, death or resignation, and
120 for the granting of new trials.

122 An appeal to the supreme judicial court shall lie from the
123 final decision of the appellate division of any district court.
124 Appeals taken hereunder from the appellate division of the
125 municipal court of the city of Boston shall be heard by the
126 supreme judicial court for the commonwealth, and such
127 appeals from the appellate decision of any other
128 district court shall be heard at the same sittings as other
129 questions of law arising in the county in which the judicial
130 district of such district court lies. Claims of appeal shall be
131 filed in the office of the clerk of the district court within five
132 days after notice of the decision of the appellate division. The
133 appeal shall not remove the cause, but only the question or
134 questions to be determined. The completion of such appeal
135 shall be in accordance with the Massachusetts Rules of
136 Appellate Procedure. The expense of the preparation of the

121 Section 109
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137 necessary papers and copies of papers and their transmis-
sion, and the entry fee in the supreme judicial court, shall be
taxed in the bill of costs of the prevailing party, if he has
paid it. Section twenty-five of chapter two hundred and
sixty-one shall apply to such appealed cases.

138
139
140
141
142

The appellate division of each district court shall have the
powers of amendment of the trial court; shall have discre-
tionary power to take further testimony and to render a
decision based on such testimony; to decide issues of fact
dependent upon issues of law or to direct a trial of such fact
issues by a justice of the district court; to draw inferences
from cases stated by agreement of the parties; and to render
decision according to the justice of the case.

143
144
145
146
147
148
149
150
151

A justice of the superior or land court or the judge of the
housing court of the city of Boston, after verdict or after a
finding of facts by the court, may report the case for
determinationby the appeals court.

152
153
154
155

If a justice of the superior court is of the opinion that an
interlocutory finding or order made by him so affects the
merits of the controversy that the matter ought to be
determined by the appeals court before any further proceed-
ings in the trial court, he may order that such matter be
reported to the appeals court, and may stay all further
proceedings except such as are necessary to preserve the
rights of the parties.

156
157
158
159
160
161
162
163

A justice of the superior court may, upon request of the
parties, in any case where there is agreement as to all the
material facts, report the case to the appeals court for
determination without making any decision thereon.

164
165
166
167

168
A justice of the supreme judicial court, after a finding of

facts by the court may report a case for determination by
the full court or the appeals court.

169
170
171

Section 110

Section 111

Section 112

If a justice of the supreme judicial court is of the opinion

that an interlocutory finding or order made by him so

affects the merits of the controversy that the matter ought
to be determined by the full court or the appeals com t bofoi e

172
173
174
175
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176 any further proceedings in the trial court, he may order that
177 such matter be reported to either court, and may stay
178 further proceedings except such as are necessary to preserve
179 the rights of the parties.
180 A justice of the supreme judicial court may, upon request
181 of the parties, in any case where there is agreement as to all
182 material facts, report the case to the full court or the appeals
183 court without making any decision thereon.

1 Section 157. Said chapter 231 is hereby further amended
2 by inserting after section 112 the following section:
3 Section 112A
4 Proceedings before the appeals court or the full court of
5 the supreme judicial court upon a report pursuant to the
6 two preceding sections shall be governed by the Massachu-
-7 setts Rules of Appellate Procedure. The order to report shall
8 constitute a notice of appeal as required by those rules, and
9 the entry of such order shall constitute the filing of notice of

10 appeal for purposes of computing time thereunder. The
11 party aggrieved by an interlocutory finding or order shall be
12 treated as the appellant; the plaintiff shall be treated as the
13 appellant whenever the whole case is reported.

1 Section 158. Said chapter 231 is hereby further amended
2 by striking out sections 113 to 119, inclusive, and inserting
3 in place thereof the following seven sections:

5 A party aggrieved by a final judgment of the superior
6 court, the land court, or the housing court of the city of
7 Boston may appeal therefrom to the appeals court or the full
8 court of the supreme judicial court.

10 A party aggrieved by a final judgment of a single justice
11 of the supreme judicial court may appeal therefrom to the
12 full court of the supreme judicial court.

14 Upon an appeal the appeals court or the supreme judicial
15 court shall affirm, reverse, or modify the judgment appealed
16 from. Upon reversal of a final judgment either court may

4 Section 113

9 Section 114

13 Section 115
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remand a cause to the trial court which entered the judg-
ment appealed from with necessary and proper directions
for further proceedings, or may render such judgment as the
court below should have rendered.

17
18
19
20

No execution shall issue during the pendency of an appeal.
In the event that execution has issued before the filing of a
notice of appeal, upon the filing of such notice the clerk shall
notify the officer holding the execution, and all further
proceedings thereon shall be stayed. Nothing in this section
shall be construed to impair the authority of a justice of
either court to order a stay of execution upon such terms as
are just.

21
22

23
24
25
26
27
28
29

Upon an appeal from a final judgment, the justice of the
court by whom it was made may make such orders staying
the enforcement of the judgment in an action for an
injunction of appointment of a receiver as are needful for the
protection of the rights of the parties, until the appeal shall
be heard by the appellate court. Such order may be modified
or vacated by the order of the appellate court, upon motion,
after the appeal is taken.

30
31
32
33
34
35
36
37

38
After an appeal has been taken from a judgment of the

superior court or the housing court of the city of Boston, the
appellate court may, by an order, on terms or otherwise,
suspend the execution or operation of the judgment ap-
pealed from, pending the appeal, and may modify or annul
any order made for the protection of the rights of the parties,
pending the appeal; but, until such order has been modified
or annulled, the justice of the superior court of the judge of
the housing court of the city of Boston by whom the order or
judgment appealed from was made, or any other justice of
said court, may make any proper interlocutory orders,
pending such appeal, including orders for the appointment
of receivers, of injunction, of prohibition, and orders for
continuing in force such orders previously made, or for
modifying or dissolving them. The justice or judge who
makes any such interlocutory orders may enforce them by
appropriate proceedings, pending the appeal.

39
40
41
42
43
44
45
46
47
48
49
50
51
52
53

54
55

Section 116

Section 117



SENATE No. 111973.1 127

57 A party aggrieved by an interlocutory order of a justice
58 granting, continuing, modifying, refusing, or dissolving
59 injunctions or refusing to dissolve or modify injunctions, or
60 appointing or refusing to appoint receivers, may appeal to
61 the appeals court or the supreme judicial court in the
62 manner prescribed for taking appeals from final judgments.
63 The order appealed from shall remain in effect except as
64 provided in section one hundred and seventeen of this
65 chapter pending decision by the appellate court. Such an
66 appeal shall transfer to the appellate court only the question
67 whether the interlocutory order appealed from shall be
68 affirmed, reversed or modified. Appeals taken under this
69 section shall be advanced on the docket of the appellate
70 court for speedy determination; decision therein shall not
71 await appeal from thefinal judgment.

73 No error in either the admission or the exclusion of
74 evidence and no error or defect in any ruling or order or
75 anything done or omitted by the trial court or by any of the
76 parties is ground for modifying or otherwise disturbing a
77 judgment or order unless the appeals court or the supreme
78 judicial court deems that the error complained of has
79 injuriously affected the substantial rights of the parties. If
80 either court finds that the error complained of affects only
81 one or some of the issues or parties involved it may affirm
82 the judgment as to those issues or parties unaffected and
83 may modify or reverse the judgment as to those affected.

1 Section 159. Sections 120, 121, 122 and 123 of said
2 chapter 231 are hereby repealed.

1 Section 160. Said chapter 231 is hereby further amended
2 by striking out sections 124 to 125, inclusive, and inserting
3 in place thereof the following two sections:

5 Whenever a question in dispute at the trial of an issue of
6 fact in any civil action depends upon the decision of a
7 question of law, the appeals court of the full bench of the

56 Section 118

72 Section 119

4 Section 124
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8
9

supreme judicial court, upon appeal may, if satisfied that it
has before it all the facts necessary for determining the
question in dispute, direct that judgment be entered or that
such other action be taken as shall accord with the determi-
nation of such court; or if either court shall be of the opinion
that it has not before it sufficient facts to determine said
question, it may direct such issues or questions as it shall
think proper to be tried before a jury if the case be a jury
case, or otherwise before a judge, and may direct in the
alternative the action to be taken upon the verdict or
finding. When any such question of law shall arise in a trial,
the judge shall, by leaving appropriate questions to the jury,
or by his own findings where the trial is without a jury
ascertain so far as is practicable all the facts both as to
liability and damages necessary on any theory of the law to
enable an appellate court to make the proper final disposi-
tion of the case, unless in the opinion of the court such a
course is inexpedient under the circumstances of the case.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Upon appeal in a civil action the appeals court and
supreme judicial court shall have all the powers of amend-
ment of the court below; and whenever objections have been
taken to the exclusion of evidence, or where the alleged
error arises from the omission at the trial of some fact
which, under the circumstances of the case, may subse-
quently be proved without involving any question for a jury,
and without substantial injustice to either party the appel-
late courts shall have full discretionary authority to cause
such further testimony to be taken as it deems necessary,
either by oral examination in court, by reference, by affida-
vit or by deposition, and both courts shall have power to
render any judgment and to make any order that ought to
have been made upon the whole case.

27
28
29
30
31
32
33
34
35
36
37
38
39
40

SECTION 161. Sections 126, 128, 129, 131, 132, 133, 134, 135,
136 and 137 of said chapter 231 are hereby repealed.

1
2

SECTION 162. Said chapter 231 is hereby further amended

by striking out sections 138 to 140, inclusive, and inserting
in place there of the following three sections;

1
2
3

Section 125
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5 No subsequent attaching creditor or purchaser of
6 property attached, other than parties to the record, shall be
7 bound by an amendment of the pleadings which substantial-
-8 ly affects his rights unless he has had due notice of the
9 motion for leave to amend and unless he has had an

10 opportunity to be heard thereon. Such persons shall also
11 have the right of appeal.

13 If a corporation is a party to an action or proceeding
14 referred to in this chapter, all motions, pleadings, or other
15 papers requiring the signature or oath of the party may be
16 signed or sworn to in behalf of the corporation by an officer
17 or agent thereunto specially authorized.

19 No action at law in the district court or Boston municipal
20 court shall be discontinued, nor shall the plaintiff in any
21 such action become nonsuit after the action shall have been
22 referred to an auditor and hearings before such auditor have
23 been begun, except with the written consent of the defen-
-24 dant or in the discretion of the court.

1 Section 163. Said chapter 231 is hereby further amended
2 by striking out sections 141 to 146A, inclusive, and inserting
3 in place thereof the following seven sections;

5 Sections one, one A, two, three, four, four A, four B, five,
6 six, six A, Six B, six C, six D, seven, nine, ten, eleven, twelve,
7 thirteen, thirteen A, fourteen, fifteen, sixteen, seventeen,
8 eighteen, nineteen, twenty, twenty-one, twenty-two,
9 twenty-three, twenty-four, twenty-five, twenty-six, twenty-

10 seven, twenty-eight, twenty-nine, thirty, thirty-one, thirty-
-11 two, thirty-three, thirty-four, thirty-five, thirty-six, thirty-
-12 seven, thirty-eight, thirty-nine, forty, forty-one, forty-two,
13 forty-three, forty-four, forty-five, forty-seven, forty-eight,
14 forty-nine, fifty, fifty-one, fifty-two, fifty-three, fifty-four,
15 fifty-six, fifty-seven, fifty-eight, fifty-eight A, fifty nine,
16 fifty-nine B, fifty-nine D, sixty-one, sixty-two, sixty-three,
17 sixty-four, sixty-five, sixty-six, sixty-seven, sixty-eight,

4 Section 138

12 Section 139

18 Section 140

4 Section 141
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18 sixty-nine, seventy, seventy-one, seventy-two, seventy-four,
19 seventy-five, seventy-six, seventy-seven, seventy-nine,
20 eighty-three, eighty-five, eighty-five A, eighty-five B,
21 eighty-five C, eighty-five D, eighty-five E, eighty-five F,
22 eighty-five G, eighty-five H, eighty-five I, eighty-five J,
23 eighty-five K, eighty-five L, eighty-five M, eighty-five N,
24 eighty-six, eighty-seven, eighty-eight, eighty-nine, ninety,
25 ninety-one, ninety-one A, ninety-two, ninety-three, ninety-
-26 four, ninety-four A, ninety-five, ninety-seven, ninety-eight,
27 ninety-nine, one hundred and two C, one hundred and three,
28 one hundred and four, one hundred and four A, one hundred
29 and six, one hundred and seven, one hundred and eight, one
30 hundred and nine, one hundred and ten, one hundred and
31 nineteen, one hundred and twenty-seven, one hundred and
32 thirty-eight, one hundred and thirty-nine, one hundred and
33 forty, one hundred forty A, one hundred and forty B, one
34 hundred and forty C shall apply to actions in district court.

36 Sections six, six B, six C, six D, nine, thirteen A, twenty-
-37 four, forty-one, forty-two, forty-three, forty-four, forty-five,
38 forty-seven, forty-eight, fifty-eight A, fifty-nine A, fifty-nine
39 C, fifty-nine D, eighty-one, eighty-two, eighty-three, eighty-
-40 four A, eighty-five, eighty-five A, eighty-five B, eighty-five
41 C, eighty-five D, eighty-five E, eighty-five F, eighty-five G,
42 eighty-five H, eighty-five I, eighty-five J, eighty-five K,
43 eighty-five L, eighty-five M, eighty-five N, eighty-seven,
44 eighty-eight, eighty-nine, ninety-one, ninety-one A, ninety-
-45 two, ninety-three, ninety-four, ninety-four A, ninety-five,
46 ninety-six, ninety-seven, ninety-nine, one hundred, one hun-
-4" dred and two, one hundred and two C, one hundred and
48 three, one hundred and four, one hundred and four A, one
49 hundred and six, one hundred and seven, one hundred and
50 eleven, one hundred and twelve A, one hundred and thir-
-51 teen, one hundred and fifteen, one hundred and sixteen, one
52 hundred and seventeen, one hundred and eighteen, one
53 hundred and nineteen, one hundred and twenty-seven, one
54 hundred and thirty, one hundred and thirty-eight, one
55 hundred and thirty-nine, one hundred and forty A, one

35 Section 142
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56 hundred and forty B, one hundred and forty C shall apply to
57 actions in the superior court.

59 Sections nine, forty-two, forty-three, forty-four, forty-
-60 five, forty-seven, forty-eight, eighty-three, eighty-seven,
61 eighty-eight, eighty-nine, ninety-five, ninety-six, one hun-
-62 dred and eleven, one hundred and twelve A, one hundred
63 and thirteen, one hundred and fifteen, one hundred and
64 sixteen, one hundred and eighteen, one hundred and
65 nineteen, one hundred and twenty-seven, one hundred and
66 thirty, one hundred and thirty-eight, one hundred and
67 thirty-nine shall apply in the land court.

69 Sections nine, forty-two, forty-three, forty-four, forty-
-70 five, forty-seven, forty-eight, eighty-three, eighty-five,
71 eighty-five D, eighty-seven, eighty-eight, eighty-nine,
72 ninety-five, ninety-six, one hundred and eleven, one hun-
-73 dred and twelve A, one hundred and thirteen, one hundred
74 and fifteen, one hundred and sixteen, one hundred and
75 seventeen, one hundred and eighteen, one hundred and
76 nineteen, one hundred and twenty-seven, one hundred and
77 thirty, one hundred and thirty-eight, one hundred and
78 thirty-nine shall apply in the housing court of the city of
79 Boston.

81 Sections six, twelve, thirteen A, forty-two, forty-three,
82 forty-four, forty-five, forty-seven, forty-eight, sixty-one,
83 sixty-two, sixty-three, sixty-four, sixty-five, sixty-six, sixty-
-84 seven, sixty-eight, sixty-nine, seventy, eighty-three, eighty-
-85 seven, eighty-eight, eighty-nine, one hundred and twenty-
-86 seven, one hundred and thirty, one hundred and thirty-
-87 eight, one hundred and thirty-nine shall apply in the
88 probate court

90 Sections one hundred and nine, one hundred and twelve,
91 one hundred and twelve A, one hundred and thirteen, one
92 hundred and fourteen, one hundred and fifteen, one hundred
93 and sixteen, one hundred and seventeen, one hundred and

58 Section 143

68 Section 144

80 Section 145

89 Section 146
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94 eighteen, one hundred and nineteen, one hundred and
95 twenty-four, one hundred and twenty-five shall apply to
96 appeals to the supreme judicial court
97 Section 146A
98 Sections one hundred and eleven, one hundred and twelve,
99 one hundred and twelve A, one hundred and thirteen, one

100 hundred and fifteen, one hundred and sixteen, one hundred
101 and seventeen, one hundred and eighteen, one hundred and
102 nineteen, one hundred and twenty-four, one hundred and
103 twenty-five shall apply to appeals to the appeals court.

1 Section 164. Chapter 231 A of the General Laws is hereby
2 amended by striking out section 6, added by section 1 of
3 chapter 582 of the acts of 1945, and inserting in place thereof
4 the following section:

6 In any action heretofore or hereafter brought to obtain a
7 judgment or other consequential relief, whether such judg-
-8 ment or relief is granted or not, the court may make a
9 binding determination as provided in this chapter upon
10 application ofany party made in his pleadings.

1 Section 165. Said chapter 231 A is hereby further amen-
-2 ded by striking out section 7, added by section 1 of chapter
3 582 of the acts of 1945, and inserting in place thereof the
4 following section:

6 In an action wherein a judgment or other consequential
7 relief is sought, the costs shall not be affected by the making
8 or refusal of any determination; but in an action for a
9 determination only, under this chapter, costs shall be wholly

10 in the discretion of the court.

1 Section 166. Chapter 232 of the General Laws is hereby
2 amended by striking out section 1, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section;
5 Section 1
6 If at the commencement of an action in the district or

5 Section 6

5 Section 7
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7 probate court upon a judgment or upon a contract, express
8 or implied, for property sold, for money paid, for money had
9 and received, for service performed and for an amount

10 which is liquidated or may be ascertained by calculation, the
11 defendant has in his own right a claim against the plaintiff
12 such as is hereinbefore mentioned or such a claim which has
13 been assigned to him with notice thereof to the plaintiff, it
14 may be set off against the plaintiff’s claim as hereinafter
15 provided.
16 The provision of this section and sections two to eleven,
17 inclusive, of this chapter shall apply only to actions in the
18 district or probate courts.

1 Section 167. Said chapter 232 is hereby further amended
2 by striking out section 9, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 9
5 In the probate court, a declaration in set-off shall be filed
6 with the answer. In the municipal court of the city of
7 Boston, it may be filed at any time during the sitting at
8 which the writ is returnable, or within such further time as
9 the court may allow. In other district courts, it shall be filed

10 when the action is entered, or within such further time as
11 the court allows.

1 Section 168. Sections twelve, thirteen and fourteen of
2 chapter two hundred and thirty-two of the General Laws
3 are hereby repealed.

1 Section 169. The General Laws are hereby amended by
2 inserting after Chapter 232 the following Chapter:

a

4

6 The payment or tender of payment of the whole amount
7 due on a contract for the payment of money after it is due

TENDER

Chapter 232A

5 Section 1
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and payable and before action is commenced shall, if
pleaded, have the same effect as ifmade at the time provided
in the contract. Such payment or tender may also be made
after action has been commenced if made at least four days
before the return day of the writ in an action in the district
court or if made at least 4 days prior to the date by which the
answer must be filed in the superior court. The tender last
mentioned may be made to the plaintiff or to his attorney in
the action, and, if not accepted, the defendant may avail
himself of the tender in defence in like manner as if made
before the commencement of the action, bringing into court
the amount so tendered.

8
9

10
11
12
13
14
15
16
17
18
19
20

If such tender is accepted in an action commenced in the
district court, the plaintiff or his attorney shall, at the
request of the defendant, sign a certificate or notice thereof
to the officer who has the writ, and deliver it to the
defendant; and if any further costs are incurred for a service
made by the officer after the tender and before he receives
notice thereof, the defendant shall pay the same to the
officer, or the tendershall be invalid.

21
22

23
24
25
26
27
28

If such tender is accepted in an action commenced in the
superior court, the parties shall file a stipulation of dismissal
in the court in which the action is pending.

29
30
31
32

A person upon whose property a lien is claimed may make
in any proceeding a tender or an offer of judgment relating
thereto in like manner and with like effect as in matters of
contract.

33
34
35
36

Section 170. Chapter 233 of the General Laws is hereby
amended by striking out section 24, as appearing in the
Tercentenary Edition, and inserting in place thereof the
following section;

1
2
3
4
5

6 Depositions may be taken as provided in this chapter to be
used before the district and probate courts. When an action
is tried in the superior court upon removal or appeal from
the district court, depositions taken in preparation for the
trial in the district court may be used in the superior court.

7

8
9

10

Section 2

Section 3

Section 24
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1 Section 171. Said Chapter 233 is hereby further amended
2 by striking out section 65A, as appearing in the Tercentary
3 Edition, and inserting in place thereof the following section:
4 Section 65A
5 If a party to an action or suit who has filed answers to
6 interrogatories under any applicable statute or Rule of Civil
7 Procedure dies, so much of such answers as the court finds
8 have been made upon the personal knowledge of the
9 deceased shall not be inadmissible as hearsay or self-serving

10 if offered in evidence in said action or suit by a representa-
-11 tive of the deceased party.

1 Section 172. Said chapter 233 is hereby further amended
2 by striking out section 67, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 67
5 Evidence in any proceeding seeking equitable relief shall
6 be taken in the same manner as in actions at law, unless the
7 court otherwise orders; but this section shall not prevent
8 such use ofaffidavits as had been heretofore allowed.

1 Section 173. Section lof chapter 235 of the General Laws
2 is hereby repealed.

1 Section 174. Said Chapter 235 is hereby amended by
2 striking out section 4, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 4
5 Every judgment or order of the supreme judicial, superior
6 or land court shall bear date of the year, month and day
7 when entered; but the court may order it to be entered as of
8 an earlier day than that of entry.

1 Section 175. Said Chapter 235 is hereby further amended
2 by striking out section 5, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section;
4 Section 5
5 In an action in the district court upon a promisory note or
6 other contract where the amount due appears to be undis-
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7 puted, the debt or damages may be ascertained and assessed
8 by the clerk under a general order of the court or by special
9 reference to him. The judgment in either case shall be

10 entered in the same form as if awarded on an assessment or
11 computation made by the court.

Section 176. Said Chapter 235 is hereby further amended
by striking out section 8, as appearing in the Tercentenary
Edition and inserting in place thereof the following section:

1
2
3
4

When judgment is rendered upon an award of county
commissioners, a committee or referees, or upon the report
of an auditor or master, or upon the verdict of a jury or the
finding of a justice, interest shall be computed upon the
amount of the award, report, verdict or finding, from the
time when made to the time the judgment is entered. Every
judgment for the payment of money shall bear interest from
the day of its entry. The warrant or execution issued on a
judgment for the payment of money shall specify the day
upon which judgment is entered, and shall require the
collection or satisfaction thereof with interest from the day
of its entry. If a judgment for money is affirmed upon an
appeal to the appeals court or to the supreme judicial court,
interest shall be computed upon the judgment from the
entry of judgment in the trial court to the entry of judgment
in the appellate court.

5

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

Section 177. Said Chapter 235 is hereby further amended
by striking out section 11, as appearing in the Tercentenary
Edition, and inserting in place thereof the following section:

1
2
3
4

If a further amount afterwards becomes due on such bond
or other contract, the plaintiff, his executor or administrator
may cause the original defendant, his executor, administra-
tor, heirs, devisees or assigns to be summoned before the
court in which the judgment was rendered to show cause
why execution should not be awarded upon the judgment for
the damages caused by such further breach. If the judgment
upon the bond was rendered by the superior court the

5

6
7
8
9

10
11
12

Section 8

Section 11
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13 plaintiff, his executor or administrator shall cause the
14 adverse party to be summoned by a motion stating the
15 nature of such further breach; if such judgment was ren-
-16 dered by a district court, the plaintiff, his executor or
17 administator shall cause the adverse party to be summoned
18 by a writ of scire facias from said court stating the nature of
19 such further breach.

1 Section 178. Said Chapter 235 is hereby further amended
2 by striking out section 16, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 16
5 No execution shall issue within twenty-four hours after
6 the entry of judgment in the district court. No execution
7 shall issue upon a judgment of the supreme judicial,
8 superior or land court or the housing court of the city of
9 Boston until the expiration of the time to appeal therefrom.

1 Section 179. Said chapter 235 is hereby further amended
2 by striking out sections 19 to 21 inclusive, and inserting in
3 place thereof the following three sections:

5 If a judgment remains unsatisfied after the expiration of
6 the time for taking out execution thereon the creditor may
7 obtain a new execution by a writ of scire facias if such
8 unsatisfied judgment was rendered by a district court, or, if
9 such judgment was rendered by the supreme judicial,

10 superior or land court or the housing court of the city of
11 Boston, by a motion to such court; or he may at any time
12 after the judgment, subject to section twenty of chapter two
13 hundred and sixty, have an action of contract thereon.

15 If an execution is returned satisfied in whole or in part by
16 the sale of property not liable to such execution, and if
17 damages are recovered against the judgment creditor or the
18 officer who served the execution on account of the seizure
19 and sale of such property, the creditor shall be entitled to a
20 new execution for the amount then remaining due him upon
21 a writ of scire facias or a motion pursuant to the preceding
22 section.

4 Section 19

14 Section 20
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24 If an execution against a corporation is satisfied in whole
25 or in part by service or levy on the person or property of a
26 member thereof, and the property levied on or damages for
27 the service or levy are subsequently recovered by such
28 member from the officer or judgment creditor, the creditor,
29 upon a writ of scire facias on a judgment rendered by a
30 district court or upon a motion to the court which rendered
31 the judgment if other than a district court, shall be entitled
32 to a new execution for the amount then remaining due him.

Section 180. Said chapter 235 is hereby further amended
by striking out section 24, as appearing in the Tercentenary
Edition, and inserting in place thereof the following section:

1
9

5

4
If a plaintiff would be entitled to a judgment or a decree,

except for the bankruptcy or insolvency of the debtor or his
discharge therein, and if, more than four months prior to the
commencement of proceedings in bankruptcy, or, in volun-
tary proceedings in insolvency, more than four months prior
to the time of the first publication of the notice of the filing of
the petition, or, in proceedings in composition in insolvency
in which no assignment has been made, more than four
months prior to the notice by the register to the creditors of
the debtor’s proposal of composition, any property, estate,
interest or money of debtor has been attached, or brought
within the control of a court of equity by proceedings under
clause six of section three of chapter two hundred and
fourteen, by other proceedings, or by payment into court,
the court may at any time upon motion enter a special
judgment or decree for the plaintiff, for the amount of his
debt or damages and costs, or for such other relief as he may
be entitled to, to be enforced in the first instance only
against the property, estate, interest or money, so attached
or brought within the control of a court of equity. If such
property, estate, interest or money shall be insufficient to
satisfy the judgment or decree in full, the court may
thereafter, if the debtor’s discharge is refused, or if he shall
unreasonably delay to prosecute said proceedings to a

5
6

I

8
9

10
11
12
13
14
15
16
17
18
19
20
21
99

23
24
25
26
27
28

23 Section 21.

Section 24
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29 discharge, order an alias or othei successive execution or
30 other process to be issued upon such judgment or decree for
31 such portion thereof as remains unsatisfied. The creditor
32 may also in case of such refusal or delay have a writ of scire
33 facias, motion or action as provided in section nineteen. This
34 section shall not impair the powers which courts of equity
35 may otherwise exercise.

1 Section 181. Chapter 236 of the General Laws is hereby
2 amended by striking out sections 38 to 40, inclusive, and
3 inserting in place thereof thefollowing three sections:
4 Section 38
5 If the debtor tenders the amount justly due for redemp-
-6 tion, and the creditor or, in case of a sale, the purchaser does
7 not within seven days after the tender release the land as
8 before provided, the debtor may recover it, with costs, in an
9 action to recover a freehold estate against the creditor or

10 purchaser as a disseisor; but before judgment therein is
11 entered for him, he shall bring into court for the use of the
12 creditor or purchaser the amount so tendered.

14 The debtor may, within the year before limited for
15 redemption and irrespective of any tender, bring in the
16 supreme judicial or the superior court in the county where
IT the land lies, a civil action for redemption, under the two
18 following sections.

20 The debtor shall in his complaint offer to pay the amount
21 found due for redemption and may set forth any tender he
22 has made. The court shall determine the amount due, unless
23 it has been already ascertained under section thirty-four,
24 and shall require the debtor, within such time as it may
25 order, to deposit with the clerk for the use of the creditor or
26 purchaser the amount due for redemption. Upon the deb-
-27 tor’s complying with the order, he shall be entitled to
28 judgment and execution for seisin of the land.

13 Section 39

19 Section 40

1 Section 182. Section 41 of said Chapter 236, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
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3 out the second sentence and inserting in place thereof the
4 following sentence:
5 If the creditor or purchaser has, before the commence-
-6 ment of the action, tendered such a deed of release and
7 alleges such tender and brings the deed into court to be
8 delivered to the debtor, he shall recover costs.

Section 183. Said Chapter 236 is hereby further amended
by striking out section 51, as appearing in the Tercentenary
Edition, and inserting in place thereof the following section:

1
9

3
4

If, after the return of such execution issued by a district
court, it appears to the creditor that the land levied on, or
any part thereof, cannot be held thereby, he may take out
from the court from which the execution issued a writ of
scire facias requiring the debtor to appear and show cause
why another execution should not be issued on the same
judgment, and the writ may issue although there is a
subsequent judgment for a part thereof not satisfied by the
levy.

5
6

7

8
9

10
11
12
13

If, after the return of such execution issued by the
supreme judicial, superior or land court or the housing court
of the city of Boston it appears to the creditor that the land
levied on, or any part thereof, cannot be held thereby, he
may move the court which issued the execution to order the
debtor to appear and show cause why another execution
should not be issued on the same judgment, and the court
may so order although there is a subsequent judgment for a
part thereof not satisfied by the levy.

14
15
16
17
18
19
20
21
22
23 If the debtor, after being duly summoned, does not show

sufficient cause to the contrary, the levy of the former
execution may be set aside and another execution issued for
the amount then due on the original judgment and not
included in a subsequent judgment, but without interest or
further costs.

24
25
26
27
28

1 Section 184. Chapter 237 of the General Laws is hereby
2 amended by striking out sections 1 to 18, inclusive, and
3 inserting in place thereof the following eighteen sections;

Section 51



No. 11.SENATE1973.] 141

5 All estates of freehold in fee simple, fee tail or for life may
6 be recovered in a civil action.

8 A civil action to recover freehold estates in fee simple, fee
9 tail or for life may be prosecuted against the commonwealth

10 under this chapter.

12 The plaintiff shall declare on his own seisin within twenty
13 years then last past, without specifying any particular day,
14 and shall allege a disseisin by the tenant, but need not aver a
15 taking of the profits. He shall set forth the estate which he
16 claims in the land whether in fee simple, fee tail or for life,
17 and if the latter, whether for his own life or for the life of
18 another, but he need not set forth the original gift, devise or
19 other conveyance or title by which he claims the estate.

21 The plaintiff need not prove an actual entry under his
22 title, but proof that he is entitled to such an estate as he
23 claims in the land and that he has a right of entry therein
24 shall be sufficient to prove his seisin. No such action shall be
25 maintained unless the plaintiff has at the time of commenc-
-26 ing his action a right of entry into the land demanded.

28 Such action shall be prosecuted in the same manner as if
29 the plaintiff, at the time of commencing the action, had
30 made an actual entry on the land demanded and had been
31 immediately ousted by the defendant. In a trial upon the
32 general issue, if the plaintiff proves that he is entitled to the
33 estate set forth in the complaint and that he had a right of
34 entry on the day when the action was commenced, he shall
35 recover the land unless the defendant proves a better title in
36 himself.

3g A person in possession of land demanded in a civil action,
39 claiming an estate of freehold therein, may be considered as
40 a disseisor for the purpose of trying the right, irrespective of
41 the manner of his original entry therein.

4 Section 1

7 Section 2

11 Section 3

20 Section 4

27 Section 5

37 Section 6
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43 If the person in possession has actually ousted the plaintiff
44 or withheld from him the possession of the land, he may, at
45 the election of the plaintiff, be considered as a disseisor for
46 the purpose of trying the right, although he claims an estate
47 less than a freehold.

49 Joint tenants or tenants in common may join in civil
50 action for the recovery of land, or any one of them may sue
51 alone for his share.

53 The law and practice relative to pleadings and evidence in
54 a civil action, as heretofore recognized and established, shall
55 continue in force, except as altered by this chapter and
56 chapters one hundred and eighty-five and two hundred and
57 thirty-one and by the Massachusetts Rules of Civil Proce-
ss dure.

60 Non-tenure, disclaimer, several tenancy and sole tenancy
61 may be pleaded in answer.

63 The plaintiff may recover any specific part or undivided
64 portion of the land to which he proves a sufficient title,
65 although less than demanded in the complaint.

67 If the plaintiff recovers judgment, he shall recover the
68 same action, subject to the limitations provided in this
69 chapter, damages for rents and profits of the land from the
70 time when his title accrued and for any destruction or waste
71 of the buildings or other property for which the defendant is
72 liable.

74 Rents and profits for which the defendant is liable shall be
75 the clear annual value of the land while he was in possession
76 thereof, after deducting all lawful taxes and assessments on

77 the land paid by him and all necessary and ordinary
78 expenses of cultivating the land or collecting rents, piotits or
79 income thereof.

42 Section 7

48 Section 8

52 Section 9

59 Section 10

62 Section 11

66 Section 12

73 Section 13
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81 In determining rents and profits, the value of the use by
82 the defendant of any improvements made by him or by those
83 under whom he claims shall be excluded.

85 The defendant shall not be liable for rents and profits for
86 any time more than six years prior to the commencment of
87 the action or for waste or damages committed before said six
88 years, unless rents and profits are allowed to diminish the
89 defendant’s recovery upon his counterclaim for improve-
-90 ments under section twenty-seven.

92 If the land demanded has been actually held and posses-
-93 sed by the defendant and by those under whom he claims for
94 six years next before the commencement of the action, he
95 shall, if judgment is against him, be entitled to compensa-
-96 tion as hereinafter provided for the value of any buildings or
97 improvements made or erected on the land by him or by any
98 person under whom he claims.

100 The defendant shall also be entitled to like compensation
101 although the land has not been so held for six years, if he
102 holds it under a title which he had reason to believe good.
103 Section 18
104 The defendant may interpose a counterclaim for the value
105 of such improvements.

1 Section 185. Section 19 of said chapter 237 is hereby
2 repealed.

1 Section 186. Said chapter 237 is hereby further amended
2 by striking out section 20, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 20
5 The amount recovered by the defendant upon such coun-
-6 terclaim shall not exceed the amount actually expended by
7 the defendant and those under whom he claims, nor shall it
8 exceed the amount by which the value of the land is actually
9 increased thereby as assessed at the timeof the action.

80 Section 14

84 Section 15

91 Section 16

99 Section 17
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1 Section 187. Section 21 of said chapter 237 is hereby
2 repealed.

Section 188. Said chapter 237 is hereby further amended
by striking out sections 22 to 44, inclusive, and inserting in
place thereof the following twenty-three sections:

1
2
3
44 Section 22
5 If trial by
6 are to be frai

If trial by jury shall be demanded and if issues therefore
are to be framed to obtain an assessment of the amounts due
to the plaintiff for rents and profits or other damages, or a
determination of the amount to be allowed to the defendant
for improvements, or of the value of the plaintiff’s estate, the
land court, on its own motion, or on that of either party,
made at any time before the papers required by section
fifteen of chapter one hundred and eighty-five have been
entered in the superior court, may postpone such issues till
after its trial of the title and its findings or decision thereon.
In such case said court shall order that the procedure
provided by section fifteen of chapter one hundred and
eighty-five be suspended pending its further order under the
following section.

7

8
9

10
11
12
13
14
15
16
17
18

19

20 If issues are postponed under the preceding section, and if,
on its trial of the title, the land court shall make a finding or
decision in favor of the plaintiff, that court shall, on motion
of either party, made before its finding or decision on the
title is recorded, order that the procedure provided by
section fifteen of chapter one hundred and eighty-five be
resumed, except that the papers required by said section
fifteen shall be entered in the superior court for the county
where the land lies within thirty days after such order.

21
22
23
24
25
26
27
28
29

If issues have been postponed under section twenty-two,
and if, after a finding or decision in favor of the plaintiff on
the title, no motion under section twenty-three is seasonably
made, that the procedure provided by section fifteen of
chapter one hundred and eighty-five be resumed, jury trial
on such postponed issues shall be deemed to be waived, and

30
31
32
33
34
35

Section 23

Section 24
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36 such assessment or determinations shall be made as
37 provided in section twenty-one or twenty-five.

39 in cases where an assessment of the amounts due to the
40 plaintiff for rents and profits and other damages, or a
41 determination of the amount to be allowed to the defendant
42 for improvements, or of the value of the plaintiffs estate is to
43 be made by the land court, such assessment or determina-
-44 fion may, if the parties consent, be made by assessors
45 appointed by that court.

47 The defendant shall have judgment upon his counterclaim
48 for the value of the improvements. The plaintiff shall have
49 judgment and execution for the amount found due him for
50 rents and profits and other damages due from the defendant
51 as well as for seisin of the land.

53 If the defendant has judgment upon his counterclaim for
54 improvements in excess of the plaintiff’s recovery for rents
55 and profits accruing within six years, he shall be chargeable
56 with rents and profits accruing before that time, so far as
57 necessary to balance his judgment for improvements; but in
58 such case he shall not be liable to repay rents and profits in
59 excess of the value of the improvements.

61 The plaintiff shall, except as provided in the following
62 section, before taking out execution for seisin of the land,
63 pay to the defendant, or for his use to the recorder of the
64 land court, the amount, if any, by which the defendant’s
65 judgment upon his counterclaim for improvements exceeds
66 the amount recovered against the defendant by the plaintiff
67 upon his claim for rents and profits and other damages; but
68 the tenant or person claiming under him shall not be liable
69 for rents and profits accruing between the date of the
70 judgment and payment by the plaintiff of said amount.

72 If the plaintiff has had judgment for seisin of the land, he
73 may take out a writ of seisin before judgment has been
74 rendered upon his claim for rents and profits or other

38 Section 25

46 Section 26

52 Section 27

60 Section 28

71 Section 29
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damages or upon the defendant’s counterclaim for improve-
ments, but if there is pending such a counterclaim, the
plaintiff, before taking out his writ of seisin, shall furnish
such security or pay into court such amount of money as the
land court may order, to secure to the defendant the
payment of any amount found due him for such improve-
ments.

75
76
((

78
79
80
81

If the defendant has judgment for such improvements, he
may have an execution therefor or he may collect the same,
with all reasonable costs and expenses for such collection,
out of the security furnished, or may receive it out of the
money paid into court and the residue thereof, if any, shall
be returned to the plaintiff.

82
83
84
85
86
87
88

If the defendant counterclaims for improvements as
before provided the plaintiff may, by motion, require the
value of his estate in the land demanded, without the
improvements to be determined as provided for the assess-
ment of rents, profits and improvements. Such value shall
be the value which, at the time of assessment, the land
would have had if the improvements had not been made by
the defendant or a person under whom he claims.

89
90
91
92
93
94
95

96
97
98 After said determinationof value the plaintiff may, at the

sitting at which judgment is entered for him, enter upon the
record his election to relinquish his estate in the land to the
defendant at said value; and upon his motion for further
time in which to make such election the land court may
postpone the entry of judgment without further costs for
him.

99
100

101
102
103
104
105
106

Section 31

Section 32

Section 33
If the plaintiff elects to relinquish the land as before

provided, the defendant shall thenceforth hold all the estate
which the plaintiff had therein at the commencement of the
action, if he pays said value thereof in three equal instal-
ments on or before the expiration of one, two and three
years, respectively, from time to time when said election
was entered on the record, with interest therefrom on the
amount unpaid.

107
108
109
110
11l
112
113
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114
Said payments shall be made to the plaintiff or for his use

to the recorder of the land court; and if the defendant fails
to make any such payment within the tome limited there-
for, the plaintiff may, within three months after default of
payment, take out his writ of seisin on the judgment re-
covered, and shall take and hold the land without allowance
for any improvements made thereon.

115
116
117
118
119
120
121
122

If the defendant or his heirs or assigns, after the land is so
relinquished to him, are evicted therefrom by force of, a
better title than that of the original plaintiff, the person so
evicted may recover in a civil action from such plaintiff, or
from his executors, administrators, heirs or devisees under
chapter one hundred and ninety-seven, the amount so paid
for the land, with lawful interest thereon;.but in order to be
so entitled to recover, the defendant or those holding under
him shall give notice to the person so liable to refund the
phrchase money of the pendency of the action for the
recovery of the land, so that he may offer evidence tending
to prove that the original plaintiff had the better title.

123
124
125
126
127
128
129
130
131
132
133
134
135

If, after judgment for the plaintiff, either party dies before
the writ of seisin is executed, or before the case is otherwise
settled under this chapter, any money payable by the
plaintiff or defendant, respectively, may be paid by him or
his executor or administrator, or by a person entitled to the
estate under him, to the defendant or plaintiff, respectively,
or his executor or administrator.

136
137
138
139
140
141
142
143

The writ of seisin issued in such case shall be in the name
of the original plaintiff against the original defendant,
although either or both of them are dead, and when
executed it shall enure to the benefit of the plaintiff or of the
person entitled to the land under him, as if it had been
executed on the day when the judgment was rendered.

144
145
146
147
148
149
150

Section 34

Section 35

Section 36

Section 37

Section 38
If a plaintiff claiming an estate for life only satisfies a

judgment upon the defendants counterclaim for improve-
151
152
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ments, he or his executor or administrator shall, at the
determination of his estate, be paid by the remainderman or
reversioner the value of the improvements as they exist,
shall have a lien on the land for said value as if it had been
mortgaged for the payment of such value, and may keep
possession of the land until such payment is made.

153
154

055
156
157
158
159

If the amount due from the remainderman or reversioner
is not agreed on by the parties, it may be determined in a
civil action brought by the remainderman or reversioner;
and the proceedings shall be the same as in a suit for the
redemption of a mortgage.

160
161
162
163
164
165

The remainderman or reversioner, or those claiming
under him, shall not recover from the adverse party the
excess if any, of rents and profits accruing after the determi-
nation of the estate for life, over the amount due for the
improvements.

166
167
168
169
170
171

The remainderman or reversioner, or those claiming
under him, shall be deemed disseized at the determination of
the life estate, and the suit for the recovery of the land shall
be barred as in other cases of disseisin, and the limitation of
three years provided for the redemption of a mortgage shall
not apply.

172
173
174
175
176
177

178

An officer serving an execution issued upon a judgment
for possession shall, within three months after the service,
and before the return of the execution into the recorder’s
office, cause such execution with his return thereon to be
recorded in the registry of deeds for the county or district
where the land affected thereby lies, and the expense thereof
shall be added to his charge for service.

179
180
181
182
183
184
185

186
This chapter shall not prevent the plaintiff from main-

taining an action for mesne profits, or for damage done to
the land, against any person, except the defendant in the

187
188
189
190 action to regain seism.

Section 39

Section 40

Section 41

Section 42

Section 43
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192 The provisions of this chapter relative to rents and profits
193 to be recovered, a judgment for improvements made on the
194 land demanded and the value of the land without the
195 improvements shall not apply to an action brought by a
196 mortgagee, his heirs or assigns, against a mortgagor, his
197 heirs or assigns, for the recovery of the land mortgaged.

1 Section 189. Chapter 238 of the General Laws is hereby
2 amended by striking out section 1, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 A woman entitled to dower, if it is not set out to her by the
7 heir or other tenant of the freehold to her satisfaction
8 according to law nor assigned to her by the probate court,
9 may recover the same in a civil action as provided in this

10 chapter.
11 Said chapter 238 is hereby further amended by striking
12 out section 8, as appearing in the Tercentenary Edition, and
13 inserting in place thereof the following section:

15 A party aggrieved by a judgment rendered under section
16 five, or upon a report of the commissioners under the
17 preceding section, may appeal therefrom to the appeals
18 court or to the supreme judicial court; but an appeal from
19 the judgment rendered under the preceding section shall not
20 draw in question the interlocutory judgment.

1 Section 190. Said chapter 238 is hereby further amended by
2 striking out section 10, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 10
5 The action shall be brought against the person who is
6 tenant of the freehold at the time when it is commenced. If
7 the demand was not made on him, he shall be liable for
8 damages only for the time during which he held the land;
9 but if the demandant recovers her dower and damages in

10 the action, she may thereafter recover against the prior

191 Section 44

5 Section 1

14 Section 8
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11 tenant of the freehold, on whom her demand was made,
12 rents and profits for the time during which he held the land
13 after the demand.

1 Section 191. Chapter 240 of the General Laws is hereby
amended by striking out sections 6 to 8, inclusive, and
inserting in place thereof the following three sections;

2
3

4
If, in a civil action in the supreme judicial or the superior

court, or in the land court, to quiet or establish the title to
land situated in the commonwealth or to remove a cloud
from the title thereto, it is sought to determine the claim or
rights of persons unascertained, not in being, unknown or
out of the commonwealth, or who cannot be actually served
with process and made personally amenable to the judg-
ment of the court, such persons may be made defendants
and, if they are unascertained, not in being or unknown,
may be described generally, as the heirs or legal representa-
tives of AB, or such persons as shall become heirs, devisees
or appointees of CD, a living person, or persons claiming
under AB. It shall be unnecessary for the maintenance of
such action that the defendants shall have a claim or the
possibility of a claim resting upon an instrument the cancel-
lation or surrender of which would afford the relief desired;
but it shall be sufficient that they claim or may claim by
purchase, descent or otherwise, some right, title, interest or
estate in the land which is the subject of the action and that
their claim depends upon the construction of a written
instrument or cannot be met by the plaintiffs without the
production of evidence. Two or more persons claiming to
own separate and distinct parcels of land in the same county
by titles derived from a common source, or two or more
persons having separate and distinct interests in the same
parcel, may join as plaintiffs in any action brought under
this section.

5
6
t

8
9

10
11
12
13
14
15
16
17
18
19
20

21
99

23
24

25
26
27
28
29
30
31

32

Section 6

Section 7
If in such action the court finds that actual service cannot

be, or has not been, made upon a defendant, it may at the
request of the plaintiff order notice of the action to be posted

3

34
35
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36 in a conspicuous place on the land or to be published in a
37 newspaper within or without the commonwealth, or both, or
38 to be given in such other manner as it considers most
39 effectual, and may also require personal notice to be given.
40 Notice given under this section shall be constructive service
41 on all the defendants.

43 If, after notice has been given or served as provided in the
44 preceding section and the time limited in such notice for the
45 appearance of the defendants has expired, the court finds
46 that thereare or may be defendantsnot actually served with
47 process within the commonwealth who have not appeared in
48 the action, it may of its own motion, or on the representation
49 of any party, appoint a guardian ad litem or next friend of
50 any such defendant, and if any such defendants have or may
51 have conflicting interests, it may appoint different guardian
52 ad litem or next friends to represent them.

1 Section 192. Said chapter 240 is hereby further amended
2 by striking out sections 10 to 108 and inserting in place

thereof the following three sections;

5 After all the defendants have been served with process or
6 notified as provided in section seven and after the appoint-
-7 ment of a guardian ad litem or next friend, if such appoint-
-8 ment has been made, the court may proceed as though all
9 defendants had been actually served with process. Such

10 action shall be a proceeding in rem against the land, and a
11 judgment establishing or declaring the validity, nature or
12 extent of the plaintiffs title may be entered, and shall
13 operate directly on the land and have the force of a release
14 made by or on behalf of all defendants of all claims
15 inconsistent with the title established or declared thereby.
16 This and the four preceding sections shall not prevent the
17 court from also exercising jurisdiction in personam against
18 defendants actually served with process who are personally
19 amenable to its judgments.

21 The superior court and the land court shall have concur-

42 Section 8

4 Section 10

20 Section 10A
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99 rent jurisdiction of a civil action by any person or persons
claiming an estate of freehold, or an unexpired term of not
less than ten years, in land subject to a restriction described
in section twenty-six of chapter one hundred and eighty-
four, to determine and declare whether and in what manner
and to what extent and for the benefit of what land the
restriction is then enforceable, whether or not a violation
has occurred or is threatened. The complaint shall state the
names and addresses, so far as known to the plaintiff or
plaintiffs, of the owners of the subject parcels as to which
the determination is sought, of the owners of any benefited
land and of any persons benefited other than persons
interested in benefited land. There shall be filed therewith
(1) a certified copy of the instrument or instruments impos-
ing the restriction, or of a representative instrument if there
are many and the complaint includes a summary of the
remainder, and (2) a plan or sketch showing the approxi-
mate locations of the parcels as to which the determination
is sought, and the other parcel or parcels, if any, which may
have the benefit of the restriction, and the ways, public or
open to public use, upon which the respective parcels abut or
nearest thereto, and the street numbers, of such parcels.

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

The court shall, after consideration of the complaint,
instrument or instruments and plan or sketch, and such
further documents or evidence as it may require, prescribe
the form of notice to be given, the persons to be named or
described therein, the manner of service of the notice, and
the proof to be required of such service. The court may (1)
permit service by registered mail on any person, (2) permit
names and addresses of owners to be given from the last
assessments for local taxation and record search for subse-
quent changes, (3) require notice to be published in a
newspaper or posted on the subject land or both, (4) name as
representative of all persons entitled to enforce the restric-
tion, if it benefits more than four parcels, the owners of the
benefited land abutting the subject or parcels and of such
additional benefited land in or facing the same block or
blocks or in the same vicinity as it deems appropriate,

45
46
47
48
49
50
51
52
53
54
55

56
57
58
59
60

Section 108
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61 describing the remaining persons generally as the owners of
62 certain identified land and permitting service upon them by
63 publication only, (5) order other or additional notice at any
64 time as it deems most effectual, and (6) if it finds that there
65 are persons benefited but not actually served and for whom
66 others served are not sufficiently representative, appoint a
67 disinterested person to represent them and order costs
68 tereof paid by the plaintiff or plaintiffs. Any person en-
-69 titled to enforce the restriction, whether or not named or
70 described in the notice, may become a party to the proceed-
-71 ing by filing answer within the time specified by the notice
72 or by the court.

1 Section 193. Said Chapter 240 is hereby further amended
2 by striking out section 29, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 29
5 Except as otherwise provided, procedure in the land court
6 under this chapter shall be that provided by sections fifteen
7 to twenty-five, inclusive, of chapter one hundred and eighty-
-8 five and by the Massachusetts Rules of Civil procedure.

1 Section 194. Chapter 243 of the General Laws is hereby
2 amended by striking out section 5, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 The superior court may in an action for a nuisance enjoin
7 such nuisance.

1 Section 195. Chapter 244 of the General Laws is hereby
2 amended by striking out section 4, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section;

6 Unless the defendant is the mortgagor or his assignee, or
7 entitled to hold or claim the land under the mortgagor or his
8 assignee, he shall not redeem the land nor have a conditional
9 judgment, except with the consent of the plaintiff, but the

5 Section 5

5 Section 4
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10 action shall be conducted like an action for possession, and
11 in all cases the judgment for the plaintiff may be entered for
12 possession as at common law, unless one or the other of the
13 parties moves for the conditional judgment.

1 Section 196. Said chapter 244 is hereby further amended
2 by striking out section 8, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 8
5 The entry may be made or the action brought by an
6 assignee of the mortgagee. The acdon for possession may be
7 brought and shall be conducted as if brought by the original
8 mortgagee. The mortgagor may be joined therein as a
9 defendant irrespective of his estate in the land; but if he has

10 no estate in the land and makes no defence to the action, he
11 shall not be liable for costs.

1 Section 197. Said chapter 244 is hereby further amended
2 by striking out section 26, as appearing in the Tercentenary

3 Edition, and inserting in place thereof the following section:
4 Section 26
5 Except as provided in section forty, a suit for redemption
6 shall be brought in the county where the land or any part
7 thereof lies.

1 Section 198. Said Chapter 244 is hereby further amended
2 by striking out sections 27 to 29, inclusive, and inserting in
3 place thereof the following three Sections:

5 If the court finds the plaintiff entitled to redeem, it shall
6 determine the amount due on the mortgage or what condi-
-7 tion the plaintif is bound to perform for the redemption of
8 the land, and shall enter judgment that, upon payment of
9 such amount or performance of such condition within such
10 time as it shall order, the plaintiff shall have execution for
11 possession of the land and shall hold it discharged of the
12 mortgage.

14 If the court finds that the mortgagee has not unreasonab-
-15 ly neglected or refused to render a true account of rents and

4 Section 27

13 Section 28
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16 profits of the land mortgaged, it may award him the balance
17 found due on the mortgage, with interest thereon at a rate of
18 not more than twelve per cent a year from the expiration of
19 three years after the entry to the date of the judgment.

21 The court may at the same time order that, if the
22 defendant neglects or refuses to accept the money or other
23 act required by the judgment to be paid or performed, the
24 money shall be left for his use with the clerk of the court, or
25 such other act done as the case requires; and the plaintiff,
26 having performed all acts required by the judgment, may
27 have execution for possession of the land.

1 Section 199. Said Chapter 244 is hereby further amended
2 by striking out section 32, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 32
5 If a person, other than the parties to a suit for redemption,
6 is interested therein, the court may, upon terms, allow him
7 to intervene.

1 Section 200. Said chapter 244 is hereby further amended
2 by striking out section 36, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 36
5 If a mortgagee or person claiming or holding under him
5 receives from rents and profits of the land, or upon a tender
7 made to him, or in any other manner, more than is due on
g the mortgage, and no suit for redemption is brought against
g him, the mortgagor or other person entitled to such excess

10 may recover it in a civil action

1 Section 201. Said chapter 244 is hereby further amended
2 by striking out section 40, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 40
5 If the state treasurer and the person applying to redeem
6 the mortgage do not agree upon the amount due, the person
7 so applying may bring in the supreme judicial or the
8 superior court, for the county of Suffolk, a civil action
9 against the commonwealth for the redemption. The process

20 Section 29
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shall be served on the state treasurer, who shall appear and
answer in behalf of the commonwealth; and like proceedings
shall be had and like judgment rendered as in case of other
mortgagees, except that the state treasurer shall accept any
payment due the commonwealth, and upon receipt thereof,
or upon performance of such other condition as the court
orders, shall discharge the mortgage in like manner as when
the debt is paid without suit.

10
11
12
13
14
15
16
17

Section 202. Chapter 245 of the General Laws is hereby
amended by striking out section 1, as appearing in the
Tercentenary Edition, and inserting in place thereof the
following section;

1
2
3

4
5

If a person unlawfully enters upon or holds land belong-
ing to the commonwealth, it may be recovered in a civil
action brought by the attorney general or by a district
attorney in the superior court in any county.

6
7
8
9

1 Section 203. Section 3 of said Chapter 245 is hereby
repealed.2

Section 204. Said Chapter 245 is hereby further amended
by striking out sections 4 to 5, inclusive, and inserting in
place thereof the following two sections:

1
9

3

4
If, in case of a supposed escheat, no person appears as the

heir of the person last seized, or if in any case there is reason
to suppose that there is a person claiming an estate or
interest in land, those name is unknown, who is absent
from the commonwealth or who cannot be found therein to
be served with process, the court shall in addition to any
other service, order the substance of the complaint with the
order of the court thereon to be published once in each of
three successive weeks in a newspaper designated by it, the
first publication to be at least ninety days before the time
appointed for the appearance of the parties.

5
6
I

8
9

10
11
12
13
14
15
16

A person claiming an estate or interest in the land,
although not named in the complaint nor served with
process, may appear and answer thereto; but a defendant

17
18
19

Section 1

Section 4

Section 5
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not named shall not recover costs against the common-
wealth, unless it appears that he has an estate or interest in
the land, although the commonwealth fails to establish its
claim thereto. If there are several defendants, the court may
award costs for or against any one, as if he were the sole
defendant.

20
21
99

23
24
25

1 Section 205. Said Chapter 245 is hereby further amended
by striking out sections 8 to 11, inclusive, and inserting in
place thereof the following four sections:

9

3
4
5 The judgment shall be conclusive between the common-

wealth and the defendants who appear and answer, and
against every person named as a defendant and duly served
and against all persons claiming under such defendants.

6
Y

8
9

10 A person not concluded by a judgment for the common-
wealth under the preceding section may, until his claim is
barred by law for the limitation of real actions or otherwise,
bring an action to recover the land from the commonwealth
or from any person then holding under it. He may deny and
prove any facts alleged and proved in the first action
and allege and prove other facts in support of his claim and
shall, if it appears that he is entitled to the land, have
judgment and execution therefor.

11
12
13
14
15
16
17
18
19

If the commonwealth continues seized of the land when
such new action is commenced, such action shall be brought
against the tenant or occupant thereof, and, in addition to
the service on him service shall be made upon the attorney
general or district attorney. If the commonwealth has
granted away the land, the action shall be brought against
the tenant of the freehold. In either case it shall be conduc-
ted and disposed of as if no such action by the common-
wealth had been brought.

20
21
22
23
24
25
26
27
28
29

If the plaintiff recovers judgment, he shall be entitled to
rents and profits and chargeable for improvements as
provided in chapter two hundred and thirty-seven, although
the land has not been held and possessed for six years under
the adverse title.

30
31
32
33
34

Section 8

Section 9

Section 10

Section 11
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1 Section 206. Chapter 246 of the General Laws is hereby
2 amended by striking out the entire chapter and substituting
3 therefor the following chapter:
4 Chapter 246
5 Section 1
6 All personal actions in the district court, except tort for
7 malicious prosecution, for slander or libel, or for assault and
8 battery, and except replevin, may be commenced by trustee
9 process; and in connection with the commencement of any

10 action in the supreme judicial or superior courts except
11 actions only for specific recovery of goods and chattels, for
12 malicious prosecution, for slander and libel, or for assault
13 and battery, trustee process may be used; and any person
14 may be summoned as trustee of the defendant therein; but
15 except in the case of a writ or complaint which contains a
16 statement that the action is upon a judgment, a contract for
17 personal services, for goods sold and delivered, or for money
18 due under a contract in writing, or to recover damages on
19 account of the operation of a motor vehicle not registered in
20 the commonwealth, no writ tne ad damnum of which is in
21 excess of one thousand dollars, and no summons and com-
-22 plaint seeking damages in excess of one thousand dollars,
23 shall be served upon any alleged trustee unless there shall
24 have been filed by the plaintiff, if other than a city or town of
25 commonwealth named therein, in the court wherein such
26 action is commenced, a bond with a surety company autho-
-27 rized to do business in the commonwealth as surety, or with
28 sureties approved by a justice, associate justice or special
29 justice of such court, said bond to be in a penal sum not less
30 than ten per cent of the ad damnum in the writ or complaint
31 and not less than two hundred and fifty dollars and to be
32 conditioned upon payment to the defendant, if the plaintiff
33 fails to recover or if such action is discontinued, of all costs
34 which may be awarded to the defendant and all damages
35 which he may sustain by reason of such attachment, but not
36 exceeding the penal sum of the bond, nor unless there shall
37 have been endorsed on the writ or complaint by the justice,

38 associate justice or special justice who approved said bond,
39 or by the clerk of such court, the fact that the bond required
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40 by this section has been filed in such court. An individual
41 who is not an inhabitant of the commonwealth, or a foreign
42 corporation or association, shall not be so summoned unless
43 he or it has a usual place of business in the commonwealth.
44 The amount paid by the plaintiff to a surety company for
45 becoming surety on such a bond shall be taxed in his costs if
46 he prevails in the action. No bond shall be required to be
47 filed as provided herein in an action brought hereunder by
48 the attorney general on behalf of the commonwealth or any
49 department, board, commission, office or officer thereof.

51 If in an action in the supreme judicial or superior court in
52 which trustee process is used, all the persons named in the
53 summons as trustees dwell or have usual places of business
54 in one county, the action shall be brought in that county;
55 otherwise it may be brought in any countywhere any one of
56 the trustees dwells or has a usual place of business.

58 If, in an action in the supreme judicial or superior court in
59 which trustee process is used in connection with the com-
-60 mencement thereof, the court finds that the trustee was
61 made a party in order to give the court jurisdiction of the
62 action in the county where the trustee dwells or has a usual
63 place of business, and that neither the plaintiff nor the
64 principal defendant dwells or has a usual place of business
65 therein, it may, upon motion of the defendant at any time
66 before trial, or order the action and all papers relating
67 thereto transferred to a county where some one of the
68 principal parties dwells or has a usual place of business,
69 upon terms. The action shall thereupon be entered and
70 prosecuted in the same court for that county as if originally
71 brought therein, and all prior proceedings otherwise regu-
-72 larly taken shall thereafter be valid.

74 No person shall be held to answer as a trustee in an action
75 in a district court, except as provided in section fifty-four of
76 chapter two hundred and eighteen, in any county other than
77 that where he dwells or has a usual place of business; and if
78 a person summoned as trustee in such court is out of the

50 Section 2

57 Section 3

73 Section 4
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79 county at the time of the service of the original writ upon
him, and does not return before final judgment in the action,
he shall not be chargeable as trustee.

80
81
82
83 Whenever an action is commenced by trustee process in a

district court in the district in which the party named as
trustee lives or has his usual place of business, which could
not be brought in that district except because of the resid-
ence or place of business of the trustee, the court may on
motion of any party thereto transfer such action for trial
and final disposition to any other district court in which the
action might have been commenced had there been no
trustee named in the writ.

84
85
86
87
88
89
90
91
92
93 Trustee writs returnable to a district court shall be served

by copy on each trustee and on the defendant. In other
respects service upon trustees and defendants in actions in
the district courts shall be in the manner provided by
chapter two hundred and twenty-three. Goods and estate of
the defendant in his own hands may be attached upon a
trustee writ in the manner provided in said chapter, and the
writ shall be further served upon each of the trustees and
upon the defendant.

94
95
96
97
98
99

100

101
The trustee summons shall be served in accordance with

the Massachusetts Rules of Civil Procedure.
102
103
104

When a foreign corporation having a usual place of
business in the commonwealth is summoned as trustee in an
action against one of its employees, service of the writ or
summons may be made as provided in section thirty-eight
or thirty-nine of chapter two hundred and twenty-three, or
upon any paymaster or other officer or agent of the corpora-
tion whose duty it is to pay such employee, and such service
shall be as binding upon the corporation as if it had been
made upon the commissioner of corporations and taxa-
tion or the commissioner of insurance.

105
106
107
108
109
110
11l
112
113
114
115

Section 4A

Section 5

Section 6

Section 7
A trustee writ issued by a district court shall be return-

able not more than thirty days after the date thereof and be
116
117
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served seven days at least before the return day. If co-
partners are so summoned as trustees and the partnership is
properly described in the writ, service of the writ upon one
partner shall be sufficient.

118
119
120
121
122

The plaintiff may at any time insert the names of other
trustees in the writ or summons and cause the writ or
summons to be served upon them. A writ or summons
served upon a trustee after service upon the defendant shall
be again served upon the defendant.

123
124
125
126
127
128

The plaintiff may proceed in the action against the
defendant if the defendant has been served with process
although all the trustees have been discharged.

129
130
131
132

A person summoned as trustee in the supreme judicial or
superior court shall file his answer within twenty days after
service of the trustee summons upon him, unless the court
otherwise directs. A person summoned as trustee in the
municipal court of the city of Boston shall appear and file
his answer within two days, or in any other district court
within three days, after the return day of the writ unless
further time is allowed by the court. The answer shall
disclose plainly, fully and particularly what goods, effects or
credits, if any, of the defendant were in the hands or
possession of the trustee when he was served with process.

133
134
135
136
137
138
139
140
141
142
143
144

Such answer shall be signed and sworn to by the trustee,
or, in lieu of being sworn to, shall contain his written
declaration, subject to the penalty prescribed by section one
A of chapter two hundred and sixty-eight, that the answer is
made under the penalties of perjury.

145
146
147
148
149
150

Section 8

Section 9

Section 10

Section 11

Section 12
The plaintiff may from time to time examine the alleged

trustee upon written interrogatories filed in the clerk’s
office. The answers thereto shall be signed, sworn to and
filed in said office within seven days after notice to the
trustee or his attorney of the filing of the interrogatories,
unless the court otherwise orders. If the answers are not so

151
152
153
154
155
156
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filed, the court may make such order as the case may
require.

157
158
159

If the answer of the alleged trustee shows that at the time
of service of the writ of summons upon him he had not in his
hands or possession any goods, effects or credits of the
defendant, and the plaintiff declines to examine him, or if
upon examination his answer appears to be true, he shall be
discharged.

160
161
162
163
164
165
166

A person summoned as trustee who admits that he has in
his hands any goods, effects or credits of the defendant, or
who wishes to submit the question to the court whether he is
chargeable upon the facts, may make a written statement,
on oath, of such facts as are material. The plaintiff may then
examine him, on oath, upon written interrogatories, and
the statement, interrogatories and answers shall be filed in
the clerk’s office.

167
168
169
170
171
172
173
174
175
176 A corporation summoned as trustee may appear and

answer by its cashier, treasurer, clerk or such other officer
as it shall appoint or as the court shall require to attend for
that purpose, and his answer and examination, on oath,
shall be received as the answer and examination of the
corporation.

177
178
179
180
181
182
183 The answer and statements of a trustee, on oath, shall be

considered as true in determining how far he is chargeable;
but either party may allege and prove any facts material in
determining such question and not stated or denied by the
trustee.

184
185
186
187
188

A question of fact arising upon such additional allegations
may be tried and determined by the court, or it may be
submitted to a jury in such manner as the court orders.

189
190
191
192

A person who, being duly summoned as trustee, neglects
to appear and answer as hereinbefore provided shall be
defaulted and adjudged a trustee.

193
194
195

Section 13

Section 14

Section 15

Section 16

Section 17

Section 18
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196
If a person summoned as trustee, his executor or adminis-

trator, or if an officer, agent or other person who appears
and answers for a corporation so summoned, knowingly and
wilfully swears falsely in his answer or upon his examina-
tion, he shall be liable to the plaintiff in the trustee process,
or to his executor or administrator, for the full amount due
on the judgment recovered therein, with interest, to be paid
out of his own goods and estate.

197
198
199
200
201
202
203
204
205

The goods, effects or credits of the defendant intrusted to,
or deposited in the hands or possession of, a person sum-
moned as his trustee shall, except as hereinafter provided,
be attached and held to respond to the final judgment, as if
they had been attached upon an original writ of attachment,
provided, that any moneys of the defendant deposited in any
account designated as a payroll account shall not be subject
to attachment hereunder. Any defendant who deposits
moneys in such payroll account with intent to evade attach-
ment by trustee process shall be punished by a fine of not
less than one hundred nor more than one thousand dollars
or by imprisonment in the house of correction for not more
than three months, or both. If such a deposit or deposits are
made by a corporation, the president and the treasurer and
any other officer or agent causing such deposit or deposits to
have been made shall be subject to prosecution as defen-
dants under this section, and each of such persons shall be
jointly and severally civilly liable to the plaintiff for any loss
suffered by the making of such deposit or deposits.

206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222

223

224
225

No person shall send out of this commonwealth by assign-
ment, transfer, or in any other manner, with or without
consideration or institute in a foreign court any action upon
a claim against a resident debtor of this commonwealth,
with the intent of depriving such resident debtor of the

226
227
228
229
230
231 benefit of the exemptions and protection accorded by his

commonwealth to wage earners whose wages are in the
hands of their employers, so long as such resident debtor
and the employer holding such wages intended to be reached

232
233
234

Section 19

Section 20

Section 20A
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235 by such proceedings are within the jurisdiction of the courts
236 of this commonwealth

237 Section 21
238 Debts, legacies, goods, effects or credits due from or in the

hands of an executor or administrator as such may be239
attached in his hands by trustee process.240

241
242 After a dividend on the estate of an insolvent debtor has

been declared, it may, unless it is upon a claim for wages243
which would have been exempt from attachment by trustee244

245 process in the hands of the insolvent debtor, be so attached
246 in the hands of the assignee

247
Funds, credits or dividends due from or in the hands of248

receivers appointed by a court may be so attached after an249
order has been made for their distribution.250

251
Money or any other thing due to the defendant absolutely252

and without any contingency may be so attached before it253

has become payable, but the trustee shall not be compelled254
to pay or deliver it before the time appointed by the255

256 contract

A person summoned as trustee having goods, effects or
credits of the defendant in his possession by a conveyance or
titled void as to the creditors of the defendant may be
adjudged a trustee, although the defendant could not main-
tain an action therefor against him.

257
258
259
260

261
262

A trustee may retain or deduct from the goods, effects or
credits in his hands all liquidated demands or judgments
against the defendant of which, had he not been summoned
as trustee, he might have availed himself upon a trial or by
the set-off judgments or executions between himself and the
defendant, and he shall be liable for the balance only after
all mutual demands, excluding therefrom any claim on
either side for unliquidated damages for wrongs or injuries,
between himself and the defendant have been adjusted.

263
264
265
266

267
268
269
270
271

Section 22

Section 23

Section 24

Section 25

Section 26
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273 If, after the service of process on the trustee, but before he
274 has knowledge thereof, he makes any payment in good faith
275 or becomes liable to a third person by reason of the goods,
276 effects or credits in his hands, or delivers such goods, effects
277 or credits to the defendant or to any other person who may
278 be entitled thereto, he shall be allowed therefor in the same
279 manner as if the payment or delivery had been made, or as if
280 the liability had been incurred, before service of process.

282 If wages for personal labor or personal services of a
283 defendant are attached for a debt or claim, an amount not
284 exceeding one hundred twenty-five dollars out of the wages
285 then due to the defendant for labor performed or services
286 rendered during each week for which such wages were
287 earned but not paid shall be reserved in the hands of the
288 trustee and shall be exempt from such attachment. If a
290 pension payable to a defendant, which is not otherwise
291 exempt by law from attachment, is attached for a debt or
292 claim, an amount not exceeding oe hundred dollars for each
293 week which has elapsed since the last preceding payment
294 under such pension was payable to said defendant shall be
295 reserved in the hands of the trustee from the amount then
296 payable to said defendant but not paid and shall be exempt

297 from attachment. The amount reserved under this section
298 shall be paid by the trustee to the defendant in the same
299 manner and at the same time as such amount would have
100 been paid if no such attachment had been made. Every writ
101 of attachment shall contain a statement of the amount
102 exempted from attachment under this section and also a
103 direction to she trustee to pay over the exempted amount as
104 hereinbeforeprovided

106 Five hundred dollars of any natural person in any ac
107 counts in a trust company, savings bank, cooperative bank,
108 credit union, national banking association or any other
109 banking institution doing business in the commonwealth
110 shall be exempt from attachment by trustee process. A joint

111 account shall be treated for the purposes of this section as if

272 Section 27

281 Section 28

105 Section 28A



[Jan.SENATE No. 11.166

each depositor owned one half of the amount thereof. Every
trustee writ served on such an institution shall describe such
exemption with reference to this section. Upon service of
such a writ the trustee shall answer as subject to attach-
ment only so much money of the defendant as exceeds five
hundred dollars.

312
313
314
315
316
317
318 No business, trust or organization shall be entitled to the

hereunder, and no natural person shall be entitled to more
than a five hundred dollar exemption at any one time. In
any action the plaintiff may apply to the court for further
attachments upon proof by certified records of the trustee or
trustees that the defendant has received an exemption not
authorized hereunder or that the five hundred dollar
exemption of the defendant has been in whole or in part
exhausted or exceeded.

319
320
321
322
323
324
325

326
327

If, after wages for personal labor or services have been
attached and before the entry of the writ in the district court
the defendant tenders to the plaintiff or to his attorney the
full amount due and recoverable in the fees of the officer for
serving the writ, the plaintiff shall recover no costs, except
the fees of the officer; and if the defendant is defaulted
without an appearance or if he files an offer of judgment on
the return day of the writ under section seventy-four of
chapter two hundred and thirty-one, and the plaintiff ac-
cepts such offer or fails to secure more than the amount
thereof and of the interest thereon from its date, the plaintiff
shall recover no costs, except the entry fee and the officer’s
fees.

328
329
330
331
332
333
334
335
336
337
338
339
340
341 If, after wages for personal labor or services have been

attached in connection with an action in the supreme
judicial or superior courts, the defendant is defaulted or if
the defendant makes an offer of judgment in accordance
with the Rules of Civil Procedure and the plaintiff accepts
such offer or fails to secure a judgment more favorable than
the offer, the plaintiff shall recover no costs except the entry
fee and the officer’s fee for service of process.

342
343
344
345
346
347
348
349 Section 30

Whoever wilfully causes, or aids and abets in causing,350

Section 29
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351 wages for personal services exempt from attachment to be
352 attached by trustee process in order to unlawfully hinder or
353 delay their payment to the person to whom they belong

shall, on complaint of the person injured thereby or of the354
355 guardian or other person having the lawful custody of any
356 such person incompetent to act, be punished by a fine of not
357 more than fifty dollars, to the use of the person injured
358 thereby.

360 If a savings bank is charged as trustee, and the court finds
361 that the answer creates a doubt as to the identity of the
362 defendant, it may require the plaintiff to give bond, with
363 surety approved by the court, conditioned to indemnify such
364 bank from any loss by reason of payment by it pursuant to
365 the court’s order.

367 No person shall be adjudged a trustee in the following
368 cases;

369 First, By reason of having drawn, accepted, made or
370 endorsed a negotiable bill, draft, note or other security
371 which at the date of the writ or summons was negotiable to
372 a holder in due course under the provisions of chapter one
373 hundred and six,
374 Second, Bv reSecond, By reason of having received or collected money

or any other thing as a sheriff or other officer upon an275
376 execution or other legal process in favor of the defendant in
377 the trustee process, although it may have been demanded of
378 him by the defendant.
379 Third, By reason of having money in his hands as a public
380 officer, for which he is accountable to the defendant merely
381 as such officer,
382 Fourth, By reason of money or any other thing due from
383 him to the defendant, unless it is, at the time of service upon
384 him, due absolutely and without any contingency.
385 Fifth, By reason of a debt due from him upon a judgment,
386 so long as he is liable to an execution thereon
387 Sixth, By reason of money or credits due for the wages of
388 personal labor or services of the wife or minor children of
389 the defendant.

359 Section 31

366 Section 32
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390 Seventh, By reason of money or credits due or accruing to
the defendant as wages or lay as a seaman; but this clause
shall not apply to the wages or lay due or accruing to a
fisherman.

391
392
393

Eighth, By reason of money or credits due for the wages of
personal labor or services of the defendant, unless such
attachment is made in an action brought upon a judgment
and is authorized in advance by written permission endor-
sed upon the writ or complaint and signed by a justice,
associate justice or special justice of the court in which the
action is commenced. Application to said justice, associate
justice or special justice of the court for permission for said
attachment shall be made only after ten days’ written notice
has been delivered or sent by registered mail, return receipt
requested, to the defendant at his last known address, place
of business or employment. Such notice shall contain the
name of the plaintiff, the name of the court in which the
action is to be commenced, the nature of the claim, the time
and place such application will be made, and shall inform
the defendant that he is entitled to be present and be heard
at said time and place if he objects to the granting of said
application. A copy of said notice and certificate of the
person sending or delivery said notice shall be evidence
thereof. Notwithstanding the preceding provisions relating
to notice, if said justice, associate justice or special justice
finds in his discretion that compliance with said provisions
relating to notice will unreasonably delay and hinder jus-
tice, he may authorize the attachment with a shorter
notice, or without notice, to the defendant.

394
395
396
397
398
399
400
401
402
403
404
405
406
407
408
409
410
ill
412
413
414
415
416
417
418

419
If a person claiming, by assignment from the defendant or

otherwise, goods, effects or credits in the hands of a sup-
posed trustee enters an appearance, he shall be admitted as
a party in order to determine his title to such goods, effects
or credits, and may allege and prove any facts which have
not been stated or denied by the supposed trustee. Such
allegations shall be tried and determined as provided in
section seventeen upon depositions or oral testimony as the

420
421
422
423
424
425
426
427

Section 33
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court orders. If he does not voluntarily enter an appearance,
the court may issue an order of notice to him.

428
429
430

If it appears that the claimant holds a valid assignment
from the principal defendant only as security for a debt, the
court shall, at the request of the plaintiff, ascertain and
determine the amount due upon such debt at the time of
service upon the trustee, and the claimant shall have
judgment and execution for the amount so found to be due
him and for his costs; and after said judgment and execution
have been satisfied, the residue, if any, of the goods, effects
or credits in the hands of the trustee shall be subject to the
attachment in the trustee process. If judgment by default
has been rendered against the trustee and it appears that he
has paid over, upon execution issued on the original judg-
ment, any part of the goods, effects or credits in his hands
liable to attachment, he shall be liable to the adverse
claimant only for the residue in his hands.

431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446

If, while an action is pending, the defendant is summoned
in another action as trustee of the plaintiff, the earlier action
may proceed so far as to ascertain by a verdict, award or
otherwise the amount due from the defendant, and it shall
not be delayed on account of the trustee process, unless the
court continues it for judgment until the termination of the
trustee process or until the attachment therein is dissolved
by the discharge of the trustee, by the satisfaction of the
judgment or otherwise. The court may, upon application of
the plaintiff in the trustee process, so continue such pending
action upon terms.

447
448
449
450
451
452
453
454
455
456
457

458
If the action is not so continued and judgment is rendered

against the defendant, he shall not afterward, while liable to
an execution thereon, be adjudged a trustee on account of
the demand so recovered against him.

459
460
461
462
463

If, before final judgment in such pending action, the
defendant therein is adjudged a trustee in the trustee
process, and pays thereon the money demanded in the

464

465
466

Section 34

Section 35

Section 36

Section 37
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pending action, or any part thereof, such fact shall be stated
on the record of the action, and judgment therein shall be
rendered for the costs due to the plaintiff and for the part of
the debt or damages remaining due and unpaid.

467
468
469
470
471

If, while an action is pending, the plaintiff is summoned as
trustee of the defendant on account of a counterclaim or a
demand in set-off filed therein, such pending action shall be
subject to the three preceding sections in the same manner
and with the same effect as if it were an action brought upon
such counterclaim or demand in set-off by the defendant
against the plaintiff.

472
473
474
475
476
477
478
479

If a person is adjudged a trustee, the amount for which he
is chargeable need not be specified in the judgment.

480
481
482

If the goods, effects and credits in the hands of a person
adjudged a trustee are not demanded of him by force of the
execution within thirty days after final judgment, they shall
be liable to another attachment, whether made before or
after the judgment; or if there has been no such second
attachment they may be recovered by the defendant.

483
484
485
486
487
488
489

If no such second attachment of the goods, effects and
credits has been made, and no action has been brought
therefor by the defendant, and if they have not been paid or
delivered to the defendant before they are demanded of the
trustee by the officer, the trustee shall be liable to pay and
deliver the same, when so demanded, although said thirty
days have expired.

490
491
492
493
494
495
496
497

If the trustee cannot be found in the commonwealth by
the officer to whom the execution is committed for service, a
copy of the execution left at his dwelling house or at his last
and usual place of abode, with a notice to him, endorsed
thereon and signed by the officer, that he is required to pay
and deliver, toward satisfying the execution, the goods,
effects and credits for which he is liable shall be a sufficient
demand for the purposes of the two preceding sections.

498
499
500
501
502
503
504
505

Section 38

Section 39

Section 40

Section 41

Section 42
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507 The judgment against a trustee shall acquit and discharge
508 him from all demands by the defendant, his executor or
509 administrator, for all goods, effects and credits paid,
510 delivered or accounted for by the trustee by force of such
511 judgment

513 If a person summoned as trustee is discharged, the
514 judgment shall be no bar to an action brought against him
515 by the defendant for the same demand.

517 If a person adjudged a trustee does not, upon demand, pay
518 over to the officer goods, effects or credits sufficient to
519 satisfy the execution and if the execution is not otherwise
520 satisfied, the plaintiff may initiate proceedings against the
521 trustee in the court where the judgment was rendered.
522 (1) If the judgment was rendered by a district court, the
523 plaintiff may sue out a writ of scire facias against him or all,
524 or a separate writ against each, of the trustees, to show
525 cause why judgment and execution should not be awarded
526 against them or him and their or his own goods and estate
527 for the amount remaining unsatisfied on the judgment
528 against the defendant. Such writ may be sued out at any
529 time after thirty days from the date of judgment and may be
530 issued by the court where the judgment was rendered,
531 although the amount of the debt and costs therein exceeds
532 its jurisdiction.
533 (2) If the judgment was rendered by the superior or
534 supreme judicial court the plaintiff may institute an action
535 in that court to have the original judgment, or the amount
536 remaining unsatisfied, satisfied from the goods and estate of
537 the trustee or trustees. Such an action may be commenced

at any time after thirty days from the date of the judgment.538

540 If a trustee duly served with the scire facias or a summons
541 and complaint issued under the previous section fails to
542 appear and answer, he shall be defaulted; and if he did not
543 answer, and was not examined in the original action,

506 Section 43

512 Section 44

516 Section 45

539 Section 46
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544 judgment shall be rendered against him upon such default
545 for the whole amount remaining unsatisfied on the judg-
546 ment against the defendant

548 If a trustee defaulted on the scire facias or in an action
549 brought under section forty-five of this chapter has
550 answered or been examined in the original action, judgment
551 shall be rendered upon the facts stated in such answer or
552 examination for any part remaining in his hands of the
553 goods, effects or credits for which he was chargeable as
554 trustee, or for so much thereof as is necessary to satisfy the
555 amount then remaining due on the original judgment
556 Section 48
557 In a proceeding brought under section forty-five of this
558 chapter, if the trustee appears and answers, he may be
559 examined; but if he has been examined in the original
560 action, he shall be examined again only by order of the
561 Court. A trustee may prove any matter necessary or proper
562 for his defence; and any judgment rendered against him
563 shall express the amount for which he is chargeable.

565 No action or scire facias as provided under section forty
566 five of this chapter shall be brought against a person
567 adjudged a trustee unless he is served within two years after
568 judgment in the original action; or, if the money or other
569 thing is not payable when the judgment is rendered, unless
570 he is served within one year after such money or other thing
571 becomes payable.

573 If a person summoned as trustee in his own right dies
574 before the judgment recovered by the plaintiff has been fully
575 satisfied, the goods, effects and credits in his hands at the
576 time of the attachment shall remain bound thereby, and his
577 executor or administrator shall remain bound thereby, and
578 the writ or summons were originally served on him

580 If a person so summoned dies before judgment in the
581 original action, his executor or administrator may appear

582 voluntarily or may be cited to appear, as in other cases. The

547 Section 47

564 Section 49

572 Section 50

579 Section 51
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further proceedings shall then be conducted in the same
manner as if the executor or administrator had been origi-
nally summoned as trustee, except that the examination of
the deceased, if any has been filed, shall have the same effect
as if he were living.

583
584
585
586
587

588
If the executor or administrator does not appear, the

plaintiff, instead of suggesting the death of the trustee, may
take judgment against him by default or otherwise as if he
were living, and the executor or administrator shall pay
upon the execution the amount which the deceased would
have been liable to pay to the defendant, and shall be
thereby discharged for the amount so paid. If he does not
voluntarily pay the amount in his hands, the plaintiff may
proceed against him in the manner provided in section
forty-five of this chapter.

589
590
591
592
593
594
595
596
597
598

599
If a person summoned as trustee dies after judgment in

the original action, his executor or administrator may pay
upon the execution the amount which the deceased would
have been liable to pay were he living, and he shall be
discharged from all further demands on account thereof in
the manner before mentioned. If he refuses to make such
payment, the plaintiff may proceed against him as provided
in section forty-five of this chapter.

600

601
602
603

604
605
606
607
608

If a person, against whom a trustee execution has been
issued, is not livi .g at the expiration of thirty days after
final judgment in the trustee process, a demand, for the
purpose of holding the attachment, may be made upon the
executor or administrator of such deceased person within
thirty days after his appointment, and shall have the same
effect as ifmade within thirty days after the judgment.

609
610
611
612
613
614
615

616

Section 52

Section 53

Section 54

Section 55
If an executor or administrator as such is adjudged a

trustee, the execution shall not be served on his own goods or
estate nor on his person, and he shall be liable for the
amount in his hands only in like manner and to the same

617
618
619
620
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extent as he would have been liable to the defendant if there
had been no trustee process.

621
622
623
624 If, after final judgment against an executor or adminis-

trator for a sum certain due from him as trustee, he fails to
pay the same, the original plaintiff in the trustee process
shall have the same ready for recovering the amount, either
upon a suggestion of waste or by an action on the adminis-
tration bond, as the defendant in the trustee process would
have had upon a judgment recovered by himself for the
same demand against the executor or administrator.

625
626
627
628
629
630
631

632
If a person is charged as trustee by reason of personal

property other than money, which he holds or is bound to
deliver to the defendant, he shall deliver it, or so much
thereof as may be necessary, to the officer holding the
execution, who shall sell the property and apply and account
for the proceeds in the same manner as if the property had
been taken on execution.

633
634
635
536
537
538
539

541 The value of any property so delivered shall be ascer-
542 tained and fixed, as between the trustee and defendant, in
543 like manner and upon the same principles as if delivered to
544 the defendant. Upon the application of either party, the
545 court may, pending the original action or upon a scire facias
546 or civil action under section forty-five of this chapter,
547 determine the value, and make any other order relative to
548 such property and to the delivery thereof necessary or
549 proper to protect the rights of the trustee and of the
550 defendant.

552 If a person summoned as trustee is bound by contract to
553 deliver specific property to the defendant at a certain time
554 and place within the commonwealth, he shall not be
555 required by reason of the trustee process to deliver it at any
556 other time or place; and he may, notwithstanding such
557 process, tender or deliver it to the person entitled thereto
558 under the contract at the time and place therein mentioned,

Section 56

Section 57

540 Section 58

551 Section 59
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559 unless he has been previously adjudged a trustee on account
560 thereof.

562 If the court finds in the hands of a person
563 summoned as trustee is mortgaged, pledged or in any way
564 liable for the payment of a debt to the person so summoned,
565 ft may allow the attaching creditor to pay or tender the
566 amount due to the trustee, who shall thereupon deliver the
567 property, in the manner before provided, to the officer
568 holding the execution.

570 If the court finds that the property is held for any purpose
571 other than to secure the payment of money and that the
572 contract, condition or other thing to be performed is such
573 that it can be performed by the attaching creditor without
574 damage to the other parties, it may make an order for the
575 performance thereof by him. Upon such performance, or
576 upon a tender, the trustee, who shall thereupon deliver the
577 property, in the manner before provided, to the officer
578 holdine the execution.holding the execution.

580 If the court finds that the property is held for any purpose
581 other than to secure the payment of money and that the
582 contract, condition or other thing to be performed is such
583 that it can be performed by the attaching creditor without
584 damage to the other parties, it may make an order for the
585 performance thereof by him. Upon such performance, or
586 upon a tender, the trustee shall deliver the property, in the
587 manner before provided, to the officer holding the execution.

589 Property received by an officer under either of the two
590 preceding sections shall be sold and disposed of as if it had
591 been taken on execution, except that from the proceeds of
592 the sale the officer shall repay to the attaching creditor the
593 amount paid by him to the trustee for the redemption of the
594 property, with interest thereon, or shall indemnify the
595 creditor for any other act or thing by him done or performed
596 pursuant to the order of the court for the redemption of the
597 property.

561 Section 60

569 Section 61

579 Section 61

588 Section 62
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598
The preceding sections shall not prevent the trustee from

selling the property in his hands for payment of the claim
for which it is mortgaged, pledged or otherwise liable at any
time before the amount due him is paid or tendered as
provided in section sixty or sixty-one, if such sale would be
valid as between him and the defendant.

599
600
601
602
603
604
605
606 If a trustee refuses or neglects to deliver any property in

his hands when lawfully required by the officer serving the
execution, he shall, after deducting the amount of any lien
he has on such property, be liable to the plaintiff in a
proceeding under section forty-five of this chapter.

607
608
609
610
611

When a common carrier, summoned as trustee in a civil
action has in his or its possession goods shipped by or
consigned to a defendant in such action, such carrier, in the
absence of collusion or fraud on his or its part, shall not,
except as otherwise provided in chapter one hundred and
eight, be held liable to the owner or consignee by reason of
his or its failure to transport and to deliver said goods, until
the attachment is dissolved or the carrier is discharged as
trustee.

612
613
614
615
616
617
618
619
620
621

Section 63

Section 64

Section 65

Section 66
622 A person having an interest by assignment or otherwise in

money or credits attached by the trustee process in an action
against another may, at any time before final judgment,
dissolve such attachment or a part thereof by giving bond, in
a sum not exceeding the damages demanded, with sufficient
sureties to be approved in writing by the plaintiff or his
attorney, by a master in chancery or by a justice of a court,
if the attachment is made within the jurisdiction thereof,
conditioned to pay the plaintiff, within thirty days after
final judgment or after a special judgment entered under
section twenty-five of chapter two hundred and thirty-five,
the amount for which the trustee may be charged, not
exceeding the value of the property in his hands, or so much
thereof as will satisfy the amount which may be recovered
by the plaintiff. If there are several trustees, such bonds may
be made to apply to one or more. The provisions of sections

623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
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one hundred and twenty-five and one hundred and twenty-
six of chapter two hundred and twenty-three, relative to
notice, hearing, fees and the filing of the bond, shall apply to
bonds given under this section.

638
639
640
641

642
After the filing of such bond, the trustee may deliver to

the person by whom or in whose behalf as principal the bond
was given the money or other thing in his hands, or that
part thereof to which the bond applies, and shall not after
such delivery be liable to the plaintiff therefor, nor shall any
execution therefor issue against him. No action on such
bond shall be commenced after the expiration of six years
from the date thereof.

643
644
645
646
647
648
649
650

651
A person summoned as a trustee in the supreme judicial

or superior court, who appears and answers pursuant to this
chapter, shall be allowed his costs for travel and term fees,
and such further amount for counsel fees and other neces-
sary expenses as the court may allow; if summoned in a
district court, he shall be allowed the costs fixed by section
twenty-seven of chapter two hundred and sixty-one. If there
has been a trial between the plaintiff and the alleged trustee

652
653
654
655
656
657
658
659

upon an issue of fact, the court may award costs to either
party.

660
661

662
If a person is adjudged a trustee, his costs and charges

shall be deducted from the goods, effects and credits in his
663
664

hands, and he shall be chargeable for the balance only to be
paid on the execution. If such goods, effects and credits are
not of sufficient value to discharge the costs taxed in his
favor, he shall have judgment and execution against the
plaintiff for the balance of such costs, after deducting the
amount disclosed, in the same manner as if he had been
discharged.

665
666
667
668
669
670
671

672
673

Section 67

Section 68

Section 69

Section 70
If a person summoned as trustee is discharged, he shall

have judgment and execution for his costs and charges
against the plaintiff.

674
675
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676
If a person so summoned in an action pending in the

supreme judicial or superior court is out of the common-
wealth at the time of service of the summons and complaint
upon him and appears and answers within ten days of his
return, or if he is so summoned in an action pending in the
district court and is out of the commonwealth at the time of
service of the original writ upon him and appears and
answers within three days after his return, he shall be
allowed his costs and charges.

677
678
679
680
681
682
683
684
685
686

If a person so summoned does not dwell or have a usual
place of business in the county where the action is brought,
he shall, if he appears at any time in the original action or in
a proceeding under section forty-five of this chapter, be
allowed his costs and charges, which shall be retained or
recovered as before provided.

687
688
689
690
691
692

693
A person so summoned, who dwells or has a usual place of

business in the county where the action is brought and who
neglects, without sufficient reason, to appear and answer
within the time provided, shall be liable, if the plaintiff
recovers judgment and does not otherwise receive his costs,
for all costs for the plaintiff’s travel and term fees until he
appears.

694
695
696
697
698
699
700

701

Section 71

Section 72

Section 73

Section 74
If a person so summoned does not pay the costs when

demanded by the officer serving the execution, the officer
shall state the fact in his return, and if it also appears by the
return that the costs have not been paid, the court shall
award a new execution against him for the costs.

702
703
704
705
706

Section 75707
If several persons are summoned as trustees who are

liable for costs under any provision of the two preceding
sections, the second execution shall be awarded against
them jointly; and if any one pays more than his proportion,
the others shall contribute equally to indemnify him for the

708
709
710
711
712
713 excess.
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714
If, while an action by the trustee process is pending, the

original defendant therein or any other person brings an
action against the alleged trustee to recover the goods,
effects or credits or any part thereof in his hands or
possession, costs in the later action shall be in the discretion
of the court.

715
716
717
718
719
720
721

If a person summoned as trustee, who dwells or has a
usual place of business in the county where the action is
brought, is defaulted in the original action, and if a proceed-
ing under section forty-five of this chapter is brought
against him, he shall be liable out of his own goods and
estates for all costs in such proceeding, although he is not
adjudged a trustee, except as provided in the following
sections.

722
723
724
725
726
727
728
729
730

He shall not be liable for costs under section seventy-
seven of this chapter nor shall he be entitled to recover costs,
if the court finds that he had goods, effects or credits in his
hands liable to attachment, and has paid and delivered, on

7,31
732
(66

734
the original judgment, the fullthe execution issued on

amount thereof.
735
736
737

for costs under section seventy-
was prevented from appearing in

He shall not be liable
seven of this chapter if he

738
739
740 the original action by his absence from the commonwealth

or by any other sufficient cause, but the court may allow
him his costs as if he had appeared in the original action.

741
742
743
744 If a person summoned as trustee is held liable to pay from

his own estate the costs as before provided and if he is at the
same time liable for the plaintiff’s costs in the original
action, one execution shall be issued against him for both
amounts.

745
746
747
748
749
750 1) If several trustees are liable on a scire facias under

section forty-five of this chapter, and the plaintiff, without
sufficient reason, sues out two or more writs when he might

751
752

Section 76

Section 77

Section 78

Section 79

Section 80

Section 81
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have joined all the trustees in one writ, he shall recover no
more costs than if he had sued out one writ, and the court
may apportion the costs among all the trustees liable
therefor.

753
754
755

756
2) If several trustees are liable in an action brought under

section forty-five of this chapter and the plaintiff fails to join
all of the trustees in one action, he shall recover no more
costs than if he had so joined them, and the court may
apportion the costs among all the trustees liable therefor.

757

758
759
760
761
762

If an adverse claimant is admitted as a party, the court
may award costs between him, the plaintiff and the sup-
posed trustee, or any of them.

763
764
765
766

If the damages recovered in an action brought under
trustee process do not exceed ten dollars, exclusive of all
costs in any former action, the plaintiff shall recover no
costs.

767
768
769
770

Section 207. Chapter 249 of the General Laws is hereby
amended by striking out section 1, as appearing in the
Tercentenary Edition, and inserting in place thereof the
following section;

1
)

4
5
6 The writ of audita querela for the purpose of preventing,

setting aside, or annulling any proceedings upon a judgment
or execution rendered or issued by the district court shall be
sued out of and returnable to the court in which the
judgment was rendered. It shall be sued out and served like
an original writ, the forms of process shall be the same as
those heretofore established and used in the commonwealth,
the proceedings so far as appropriate shall be the same as in
personal actions and the court, after the writ has sued
out, may issue an injunction.

(

8
9
10
11
12
13
14
15

Section 208. Said chapter 249 is hereby further amended
by striking out sections 4 to 9, inclusive, and inserting in
place thereof the following seven sections:

1
9

4

Section 82

Section 83

Section 1

Section 4
A civil action in the nature of certiorari to correct errors

in proceedings which are not according to the course ol (he
9

6
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common law, which proceedings are not otherwise review-
able by motion or by appeal, may be brought in the supreme
judicial or superior court. Such action shall be commenced
within two years next after the proceeding complained of.
Where such an action is brought against a body or officer
exercising judicial or quasi-judicial functions to prevent the
body or officer from proceeding in favor of another party, or
is brought with relation to proceedings already taken, such
other party may be joined as a party defendant by the
plaintiff or on motion of the defendant body or officer or by
application to intervene. Such other party may file a sepa-
rate answer or adopt the pleadings of the body or officer.
The court may at any time after the commencement of the
action issue an injunction and order the record of the
proceedings complained of brought before it. The court may
enter judgment quashing or affirming such proceedings or
such other judgment as justice may require.

8
9

10
11
12
13
14
15
16
17
18
19
20

21
)0

O'i

24
If a defendant in an action authorized by section

four of this chapter is a board or commission or vol-
untary association having a chairman or other presiding
officer, secretary or clerk, by whatever title he is called,
service upon one of such persons shall be sufficient, other-
wise service shall be made upon a majority of the members
of a board or commission, or, as to a voluntary association
on such of its members as will fairly insure the adequate
representation ofall.

25
26
z i

28
29

30
31

->,9

34
A civil action to obtain relief formerly available by writ of

mandamus may be brought in the supreme judicial or
superior court.

35
36

38

Section 4A

Section 5

Section 6
A person whose private right or interest has been injured

or put in hazard by the exercise of a franchise or privilege
not conferred by law by a private corporation or by a person
claiming to be a private corporation, whether he is a
member of such corporation or not, may bring a civil action
in the nature of a quo warranto in the supreme judicial or
superior court in the county where the defendant has its

39
40
41
42
43
44
45



[Jan.SENATE No. 11.182

46 principle place of business seeking an injunction against
47 such exercise. A copy of the complaint shall be served on the
48 attorney general.

50 The attorney general may intervene in such action and
51 may demand a judgment of fine and forfeiture.

53 If the court finds that the defendant has not exercised a
54 franchise or privilege not conferred by law, he shall recover
55 costs. If the court finds that the defendant has exercised a
56 franchise or privilege not conferred by law, the court shall
57 enter judgment that the directors, managers or agents,
58 guilty of the usurpation, pay the costs of the plaintiff.

60 The supreme judicial and superior courts shall have like
61 jurisdiction of civil actions brought by the attorney general
62 against a person holding or claiming the right to hold an
63 office or employment, the salary or compensation of which
64 is payable by the commonwealth, a county, city or town.

1 Section 209. Sections 10, 11 and 12 of said chapter 249 are
2 hereby repealed.

1 Section 210. Chapter 250 of the General Laws is hereby
2 amended by striking out Section 1, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 Writs of error in criminal cases shall issue as of course
7 from and be returnable to and be heard and determined by
8 the supreme judicial court.
1 Section 211. Sections three, four, five, six, seven and
2 eight of Chapter two hundred and fifty of the General Laws
3 are hereby repealed.

1 Section 212. Said Chapter 250 is hereby further amended
2 by striking out sections 14 to 15, inclusive, and inserting in
3 place thereof the following two sections:

5 If final judgment has been rendered in a civil action in the

49 Section 7

52 Section 8

59 Section 9

5 Section 1

4 Section 14
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6 district court, said court may, within three months thereaf-
-7 ter, if the execution has not been satisfied in whole or in
8 part, vacate it, upon the motion in writing of the prevailing
9 party, and dispose of the case as if it had not been entered.

10 Such motion shall be filed in the case and, except by special
11 order of the court, no bond shall be required.

13 If a final judgment has been entered in the district court
14 either party, or any one or more of several plaintiffs or
15 defendants, within one year thereafter may file in said court
16 a petition to vacate the judgment.

1 Section 213. Said Chapter 250 is hereby further amended
2 by striking out sections 20A to 22, inclusive, and inserting in
3 place thereof the following three sections:

5 If final judgment has been rendered by a district court in
6 an action of tort arising out of the operation of a motor
7 vehicle wherein the defendant has been defaulted for failure
8 to enter an appearance, at any time upon written motion of
9 the defendant reciting under the penalty of perjury that

10 such motor vehicle was owned by a city or town and
11 operated by the defendant as an officer or employee thereof,
12 the court shall, unless it appears that at least four days prior
13 to the assessment of damages in the action the plaintiff gave
14 notice of such default to the city solicitor or town counsel of
15 such city or town or, if the town has no counsel, to the town
16 clerk, vacate such judgment, supersede any execution issued
17 thereon, issue an order for the return thereof with a
18 certificate of the proceedings thereon, remove the default,
19 make appropriate orders for the completion of pleadings and
20 dispose of the case as if the judgment and default had not
21 been entered. No bond or other security shall be required
22 upon any such motion.

24 If judgment is rendered by a district court or if a decree is
25 rendered by a probate court, as provided in chapter two
26 hundred and twenty-seven, upon the default of a defendant
27 upon whom service has not been made by reason of his being

12 Section 15

4 Section 20A

23 Section 21
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28 out of the commonwealth or by reason of his residence being
29 unknown, he may, within one year after the judgment or
30 decree, as of right and without any petition therefor, take a
31 writ of review out of the court in which the judgment was
32 rendered.

34 After the entry of a final judgment in the district court or
35 of a final decree in the probate court, the court in which the
36 judgment or decree was entered may, upon petition, grant a
37 writ of review. If the judgment or decree was rendered in
38 the absence of the petitioner and without his knowledge, the
39 petition shall be filed within one year after the petitioner
40 first had notice of the judgment or decree; otherwise within
41 one year after the judgment or decree was rendered.

1 Section 214. Chapter 253 of the General Laws is hereby
2 amended by striking out section 4, as appearing in the

3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 The owner or occupant of land which has been overflowed
7 or otherwise injured by such dam may bring a civil action to
8 obtain compensation therefor. Such action shall be com-
-9 menced within three years next after the event complained
10 of in the superior court for the county where the land or any
11 part thereof lies; but if the land overflowed or injured is
12 outside the commonwealth such action shall be brought in
13 the superior court for the county where the dam or any part
14 thereof is maintained.

1 Section 215. Sections five and six of chapter two
2 hundred and fifty-three of the General Laws are hereby
3 repealed.
1 Section 216. Said Chapter 253 is hereby further amended
2 by striking out sections seven to fourteen, inclusive, and

inserting in place thereof the following eight sections:

5 Such action shall be tried by a jury and, if either party

6 requires it, the jury shall, under the direction of the court,

7 view the land alleged to be injured.

33 Section 22

5 Section 4

4 Section 7
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9 If the jury finds that the plaintiff has suffered the injury
10 complained of it shall assess the amount of damages
11 sustained within three years last preceding the commence-
12 ment of the action and to the date of their verdict, taking
13 into consideration any damage caused by the dam to other
14 land of the plaintiff as well as the damage caused thereby to
15 the land overflowed reduced by any benefit caused thereby
16 to the plaintiff's land

18 If it is alleged in the plaintiffs complaint that the dam has
19 been raised to an unreasonable height, or that it ought not to
20 be kept up and closed during the whole year, the jury shall
21 determine by their verdict how much, if at all, the dam shall
22 be lowered and whether it shall be left open, and, if so
23 during what part of the year,

25 They shall also determine by their verdict by what
26 amount, ifany, to be paid to the plaintiff, would be a just and
27 reasonable compensation for the damages that may thereaf-

28 ter caused by the dam, so long as it is used in conformity
29 with the verdict; and also what amount in gross would be a
30 just and reasonable compensation for all damages thereaf-
31 ter to be caused by such use of the dam and for the right to
32 maintain and use it forever as aforesaid

34 The plaintiff may elect, by a writing filed in the clerk’s
35 office, to take the amount so awarded in gross, instead of
36 such annual compensation.

38 The owner or occupant of the mill or dam shall, within
39 three months after entry of judgment, pay to the plaintiff or
40 secure to his satisfaction said amount with interest from the
41 date of the verdict. After the expiration of said three months,
42 and until payment of said damages and interest, such owner
43 or occupant shall lose all benefit of the provisions of this
44 chapter.

46 If the plaintiff does not file an election as aforesaid, he and

8 Section 8

17 Section 9

24 Section 10

33 Section 11

37 Section 12

45 Section 13
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47 all persons claiming under him shall, so long as the dam is
kept up and maintained, be entitled to receive from the
owner or occupant of the mill the annual compensation so
established by the jury, unless the amount is increased or
diminishedby a subsequent action, as hereinafter provided.

48
49
50
51
52

The person who is entitled to receive said annual compen-
sation or gross damages shall have a lien therefor, from the
time of the commencement of the original action, on the mill
and mill dam with their appurtenances and on the land
under and adjoining the same and used therewith; but such
lien shall not extend to any amount due more than three
years before the commencent of an action therefor.

53

54
55
56
57
58
59

Section 217. Said Chapter 253 is hereby further amended
by striking out section 18, as appearing in the Tercentenary
Edition, and inserting in place thereof the following section:

1
9

3
4

The party prevailing upon such action shall be entitled to
costs, except as otherwise provided.

5
6

Section 218. Said Chapter 253 is hereby further amended
by striking out sections 21 to 24 inclusive, and inserting in
place thereof the following four sections:

1
9

3

4
5
6

If either party is dissatisfied with the annual compensa-
tion established by proceedings upon a civil action under
this chapter or corresponding provisions of earlier laws, a
new action may be commenced for the increase or diminu-
tion of such compensation or for ascertaining the gross
amount of the damages, and the action shall be conducted
substantially in the manner provided for an original action;
but if a plaintiff has declined to accept gross damages which
have been awarded to him, they shall not be again assessed
within ten years thereafter.

I

8
9

10
11
12
13
14
15

Such new action may be maintained by and against either
of the parties to the original action or by and against a
person lawfully holding under either of them, but it shall not
be brought until the expiration of one month after the

payment of the year last preceding was due.

16
17
18
19
20

Section 14

Section 18

Section 21

Section 22
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22 The owner of the mill or dam may, within said month,
23 offer in writing to the owner of the land any increase of said
24 annual compensation; and if the owner of the land does not
25 agree to accept it, but brings an action to obtain an increase,
26 he shall pay the costs, unless he recovers a greater annual
27 compensation than was so offered.

29 The owner of the land may, within said month, offer in
30 writing to the owner of the mill or dam to accept a smaller
31 amount than that established as said annual compensation;
32 and if the owner of the mill or dam does not agree to pay
33 such reduced compensation, but brings an action to obtain a
34 diminution thereof, he shall pay the costs, unless the annual
35 compensation is reduced by the verdict to an amount less
36 than the offer.

1 Section 219. Said Chapter 253 is hereby further amended
2 by striking out sections 26 to 30, inclusive, and inserting in
3 place thereof the following five sections:

5 If the offer so made by either party is accepted by the
6 other, it shall establish the annual compensation to be
7 thereafter paid, as if it had been established by a judgment
8 in a civil action, if a memorandum of such offer and
9 acceptance and of the agreement, signed by the respective

10 parties or by persons authorized by them, is filed and
11 recorded in the office of the clerk of the court in which the
12 former judgment was rendered, with a note of reference on
13 the record of the former judgment to the book in which the
14 agreement is recorded.

16 If, upon an action by the owner of the land, the jury
17 return a verdict that he is not entitled to any annual
18 compensation, the judgment thereon shall not bar a new
19 action for damages alleged to have arisen after such verdict
20 and for compensation for damages thereafter sustained.

22 In every civil action brought by the owner of land alleged
23 to be injured by a mill dam, the defendant may bring into

21 Section 23

28 Section 24

4 Section 26.

15 Section 27

21 Section 28
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24 court and there tender any amount which he considers
25 proper to be paid to the plaintiff for the damages incurred
26 up to the time of such tender, and may also offer to pay any
27 certain annual compensation for the damages which may be
28 therafter caused by the dam. If the plaintiff does not accept
29 the amount so tendered with his costs to that time, he shall,
30 unless he recovers greater damages or greater annual
31 compensation than was so offered, be entitled to his costs to
32 the time of the tender, and the defendant shall be entitled to
33 his costs after said time.

35 If the plaintiff accepts the amount so offered for the past
36 damage and for future annual compensation, he shall have
37 judgment therefor and for costs to that time; or the plaintiff
38 may accept either the amount tendered for past damages or
39 the offer for future annual compensation, and proceed to
40 trial on the residue of the complaint under the same liability
41 for costs.

43 Two or more persons who are jointly or separately
44 interested in the land injured may join in a civil action, and
45 the jury may assess joint or several damages as the interest
46 and title of the plaintiffs may require; and judgment and
47 execution shall conform thereto.

1 Section 220. Section 31 of Chapter 253 of the General
Laws is hereby repealed.

1 Section 221. Said Chapter 253 is hereby further amended
2 by striking out section 32, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 32
5 If a judgment for the plaintiff is reversed for error, the
6 plaintiff, or any person claiming under him, may commence
7 a new action for the same cause within one year after the
8 reversal of the judgment, and recover all damages sustained
9 during the three years last preceding or at any time after
10 the commencement of the original action.

1 SECTION 222. Section 43 of Chapter 253, as appearing in
the Tercentenary Edition, is hereby amended by striking

34 Section 29

42 Section 30
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3 out the first sentence and inserting in place thereof tin
1 following sentence:

5 The court in which an action for such compensation is
6 pending shall, if requested by the plaintiff, require such
7 corporation to give satisfactory security for the payment of
8 all damages and costs which may be awarded thereon, and if
9 the court finds that the security has become insufficient, it
10 shall require the corporation to give further security.

1 Section 223. Said Chapter 253 is hereby further amended
2 by striking out section 50, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section
4 Section 50
5 The supreme judicial and the superior courts shall have
6 jurisdiction to enforce the six preceding sections.

1 Section 224. Said Chapter 253 is hereby further amended
2 by striking out section 61, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 61
5 All amounts due from one or more proprietors to another
6 for money advanced under this chapter may be recovered in
7 a civil action. The amount so recovered shall be apportioned
8 by the court among the plaintiffs, if more than one, accord-
-9 ing to their respective rights.

1 Section 225. Chapter 254 of the General Laws is hereby
amended by striking out Section 5, as most recently amen-

3 ded by section 3 of chapter 493 of the acts of 1963, and
4 inserting in place thereof the following section:
5 Section 5
6 A lien upon land for the erection, alteration, repair or
7 removal of a building or other structure or a lien established
8 under section seventy-six of chapter one hundred and
9 eighty-three A shall be enforced by a civil action brought in

10 the superior court for the county where the land lies. The
11 plaintiff shall bring his action in his own behalf and in
12 behalf of all other persons in interest who shall become
13 parties. An attested copy of the complaint shall be filed in
14 the registry of deeds and recorded as provided in section
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15 nine. All other parties in interest may appear and have their
16 rights determined in such action, and at any time before
17 entry of judgment, upon the suggestion of any party in
18 interest that any other person is or may be interested in the
19 action, or of its own motion, the court may summon such
20 person to appear in such cause on or before a day certain or
21 be forever barred from any rights thereunder. The court
22 may in its discretion provide for notice to absent parties in
23 interest. The terms “party in interest” and “person in
24 interest,” as used in this chapter, shall include mortgages
25 and attaching creditors.

1 Section 226. Section 11 of said Chapter 254, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the first sentence and inserting in place thereof the
4 following sentence.
5 The lien shall be dissolved unless a civil action to enforce
6 it is commenced within sixty days after the filing of the
7 statement required by section eight.

1 Section 227. Section 14 of said chapter 254, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the first sentence and inserting in place thereof the
4 following sentence:
5 In a civil action under section five, the court may, in its
6 discretion, accept a bond, with sufficient surety or sureties,
7 to dissolve the lien of any creditor or all liens, as to the whole
8 or any part of the property, or any interest therein.

1 Section 228. Section 15 of said chapter 254, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the first sentence and inserting in place thereof the
4 following sentence:
5 If it appears to the court that no person is entitled to a
6 lien, or that every lien has been discharged by payment
7 thereof, judgment shall be entered to the effect that the lien
8 is dissolved, and a certificate to that effect shall be sent
9 forthwith by the clerk to the register of deeds.

1 Section 229. Section 16 of Chapter 254 of the General
2 Laws is hereby repealed.
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1 Section 230. Said Chapter 254 is hereby further amend-
-2 ed by striking out section 23, as appearing in the Tercente-
3 nary Edition, and inserting in place thereof the following

6 If the person for whom the labor has been performed or
7 furnished or the material has been furnished dies or conveys
8 away his estate or interest before the commencement of a
9 civil action to enforce a lien, it may be commenced and
10 prosecuted against his heirs or against the persons holding
11 the estate or interest which he had in the land at the time
12 when the labor or material was performed or furnished. If
13 the action was commenced in the lifetime of such person, it
14 may be prosecuted against his executor, administrator,
15 heirs or assigns as if the estate or interest has been
16 mortgaged to secure the debt.

1 Section 231. Said Chapter 254 is hereby further amended
2 by striking out section 24, as appearing in the Tercenetary
3 Edition, and inserting in place thereof the following section:

5 If the creditor dies without having commenced such
6 action, it may be commenced and prosecuted by his executor
7 or administrator, or if his dies after having commenced it, it
8 may be so prosecuted.

1 Section 232. Said chapter 254 is hereby further amended
9 hv Qtrikincr nnt cpctinn 9fi annpurincr in thp Tprppnfpmm;2 by striking out section 26, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 26
5 This chapter shall not prevent a person entitled to a lien
6 under it from maintaining a civil action as if he had no lien.
1 Section 233. Said Chapter 254 is hereby further amended
2 by striking out section 31, added by Chapter 530 of the acts
3 of 1961, and inserting in place thereof the following section:

5 In the event that a general contractor or a subcontractor
6 on any construction work is adjudged a bankrupt, or makes
7 a general assignment for the benefit of creditors, or if a
8 receiver is appointed on account of the insolvency of the

4 section:
5 Section 23

4 Section 24

4 Section 31
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9 general contractor or of a subcontractor, at a time when
10 there are sums due or which later become due from the
11 person contracting for the work on account of the work of
12 such general contractor or when there are sums due or
13 which later become due from the general contractor on
14 account of the work of such subcontractor, each person
15 furnishing labor or labor and materials to such general
16 contractor or such subcontractor shall have a lien each in
17 proportion to the amount of his respective claim on all such
18 sums due or which later become due in connection with the
19 particular construction work, provided, that a lien on any
20 such sums arising out of the recording or filing of a
21 document or notice in accordance with the provisions of this
22 chapter or in accordance with any other applicable provi-
-23 sions of the general laws shall have priority over any lien
24 secured pursuant to this section, and provided further, that
25 such lien shall not take effect unless written notice thereof is
26 given to the person owing such sums. Proceedings to enforce
27 a lien secured under this section shall be by a civil action in
28 the superior court within one year after the adjudication of
29 bankruptcy, or the assignment for the benefit of creditors or
30 the appointment of a receiver, and the plaintiffs shall bring
31 his action in his own behalf and in behalf of all other persons
32 in interest who shall become parties. All other parties may
33 appear and have their rights determined in such action, and,
34 at any timebefore entry of judgment, upon the suggestion of
35 any party in interest that any other person is or may be
36 interested in the action, or of its own motion, the court may
37 summon such person to appear in said cause on or before a
38 day certain or be forever barred from any rights thereunder.
39 The court may in its discretion provide for notice to absent
40 parties in interest. The other provisions of this chapter shall
41 not apply to any such civil action. The provisions of this
42 section shall not apply to any contract with the common-
-43 wealth or with any political subdivision thereof or any other
44 public instrumentality.

1 Section 234. Chapter 255 of the General Laws is hereby
2 amended by striking out section 12C, added by chapter 595
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3 of the acts of 1961, and inserting in place thereof the
4 following section:

6 If any contract for sale -of consumer goods on credit
7 entered into the commonwealth between a retail seller and a
8 retail buyer requires or involves the execution of a promis-
-9 sory note, such note shall have printed on the face thereof

10 the words “consumer note”, and such a note with the words
11 “consumer note” printed thereon shall not be a negotiable
12 instrument within the meaning of the Uniform Commercial
13 Code-Commercial Paper. For the purposes of this section
14 “consumer goods” means tangible personal property used or
15 bought for use primarily for personal, family or household
16 purposes.
17 Whoever obtains a note in violation of this section shall be
18 punished by a fine of not less than one hundred nor more
19 than five hundred dollars.
20 If a note is obtained in violation of this section, no finance,
21 delinquency, collection, repossession or refinancing charges
22 may be recovered in any action or proceeding based on such
23 contract for sale.

24 The provisions of this section shall not apply to any notes
25 executed in connection with any financing which is insured
26 under Federal Housing Administration regulations.

1 Section 235. Section 131 of Chapter 255 of the General
2 Laws, added by chapter 822 of the Acts of 1967, is hereby
3 amended by striking out subsection (d) and inserting in
4 place thereof the following subsection:
5 (d) No court shall enter a deficiency judgment against a
6 debtor which includes a finance charge or insurance
7 premiums allocable to installments due after repossession. A
8 debtor whose goods have been repossessed shall not be liable
9 in a civil action for a deficiency unless the secured party files

10 an affidavit signed either by the purchaser at the sale or by
11 the secured party stating the price for which the goods were
12 sold and the date and place of sale. Such affidavit shall be
13 filed by the return day if the action is brought in the district

5 Section 12C
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14 court. It shall be filed with the complaint if the action is
15 brought in the superior court.

1 Section 236. Said Chapter 255 is hereby further amended
2 by striking out section 17, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 17
5 A person having such lien, unless the contract described
6 in section fourteen is a maritime contract and the enforce-
-7 ment of the lien is within the exclusive jurisdiction of the
8 courts of the United States, may enforce the lien by a civil
9 action in the superior court for the county where the vessel

10 was at the time when the debt was contracted or where the
11 vessel is at the time the action is commenced. The subse-
-12 quent proceedings shall, except as hereinafter provided, be
13 as prescribed in chapter two hundred and fifty-four so far as
14 applicable. Upon the commencement of such action, a writ
15 of attachment shall issue against such vessel, her tackle,
16 apparel and furniture; the attachment may be dissolved as
17 in any civil action but such dissolution shall not dissolve the
18 lien.

1 Section 237. Section 18 and 19 of Chapter 255 of the
2 GeneralLaws are hereby repealed.
1 Section 238. Section 20 of said Chapter 255, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the first sentence and inserting in place thereof the
4 following sentence:
5 If money is due to more than one person holding such lien
6 and all parties interested have been summoned to appear,
7 the claims of all shall be marshalled, and the court shall
8 make such order as may be necessary to prevent the
9 enforcement of a double lien for the same labor, materials,

10 stores, provisions or other articles, and to secure the rights
11 of each.

1 Section 239. Said Chapter 255 is hereby further amended
2 by striking out section 23, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
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5 Boarding house or lodging house keepers shall have a lien
6 on the baggage and effects brought to their houses and
7 belonging to their guests, boarders or lodgers, except
8 mariners, for all proper charges due for fare and board or
9 lodging, which may be enforced as provided in sections

10 twenty-six to thirty, inclusive.

1 Section 240. Said Chapter 255 is hereby further amended
2 by striking out section 26, as amended by section 10 of
3 chapter 326 of the acts of 1950,and inserting in place thereof
4 the following section:

6 A person who has a lien, which is not described in sections
7 fourteen to twenty-two, inclusive, or in chapter two hundred
8 and fifty-four, for money due to him on account of work and
9 labor, storage, care and diligence, or money expended on or

10 about personal property under a contract express or im-
-11 plied, if such money is not paid, in the case of a lien
12 described in section twenty-four, twenty-five or twenty-five
13 A within ten days, or in other cases within sixty days, after a
14 demand in writing delivered to the debtor or left at his usual
15 place of abode, if within the commonwealth, or mailed
16 postpaid to him at his usual place of abode without the
17 commonwealth, may
18 (a) bring a civil action in the superior court to have the
19 property sold to satisfy the debt; or
20 (b) file a petition in a district court within the jurisdic-
-21 tion of which the petitioner resides or has his usual
22 place of business for an order for the sale of the
23 property in satisfaction of the debt.

1 Section 241. Said Chapter 255 is hereby further amended
2 by striking out section 27, as amended by section 11 of
3 chapter 326 of the acts of 1950, and inserting in place thereof
4 the following section:

6 When such a petition is filed in a district court the court
7 shall thereupon issue a notice to the owner of the property to
8 appear at a time and place designated, which shall be served

4 Section 23

5 Section 26

5 Section 27
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9 by an officer qualified to serve civil process or by a disinter-
-10 ested person by delivering to the owner or by leaving at his
11 usual place of abode, if within the commonwealth, a copy
12 thereof seven days before the hearing in proceedings to
13 enforce liens described in section twenty-four, twenty-five
14 or twenty-five A or fourteen days before the hearing in other
15 cases. The return, if not made by an officer, shall be on oath.
1 Section 242. Said Chapter 255 is hereby further amended
2 by striking out sections 28 to 29, inclusive, and inserting in
3 place thereof the following two sections:

5 If the owner or his usual place of abode is unknown, such
6 petition may be filed sixty days after the money becomes
7 due, and the notice describing the property may be issued
8 “to the unknown owner’’, or to the owner, naming him,
9 “whose usual place of abode is unknown”. If the owner

10 resides out of the commonwealth or he or his usual place of
11 abode is unknown, the notice may be given by publication,
12 as provided in section five.

14 If, upon a default or a trial or hearing it is found that a
15 lien exists upon the property and that the property ought to
16 be sold for the satisfaction of the debt, the court may make
17 an order for such sale, determine and record the amount
18 then due and award costs to the prevailing party. Any
19 proceeds of the sale remaining after satisfying the debt,
20 costs and charges, shall be paid to the owner upon demand.

1 Section 243. Section 33 of said Chapter 255, as appearing
2 in the Tercentenary Edition, is hereby amended by striking
3 out the first sentence and inserting in place thereof the
4 followingsentence:
5 A person who owns or has an interest in any personal
6 property upon which such lien has been claimed may, at any
7 time after a petition or civil action is brought for its
8 enforcement and before the property is lawfully sold to
9 satisfy said lien, dissolve the lien upon his interest in the

10 whole or any part of said property by giving bond to the
11 person claiming the lien, with sufficient sureties, who shall
12 be approved in writing by the claimant or by his attorney, or

4 Section 28

13 Section 29
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13 by a justice of a district court or master in chancery,
14 conditioned to pay such person within thirty days after the
15 final judgment or order of sale of said property or the
16 interest therein or part thereof for which said bond may be
17 given, an amount fixed as the value of said interest or such
18 part thereof as may be necessary to satisfy the amount for
19 which said interest or part thereof may be subject to said
20 lien.

1 Section 244. Section 20A of Chapter 2558 of the General
2 Laws, as most recently amended by section 15 of Chapter
3 517 of the acts of 1969, is hereby further amended by
4 striking out clause (2) of subsection D and inserting in place
5 thereof the following clause:
6 (2) A buyer of a motor vehicle which has been repossessed
7 shall not be liable in an action for a deficiency unless the
8 holder files an affidavit signed either by the purchaser at the
9 sale or by the holder stating the price for which the motor

10 vehicle was sold and the date and place of sale. Such
11 affidavit shall be filed with the complaint if such action is
12 brought in the superior court or on the return day of such
13 action if brought in the district court.

1 Section 245. Section 29 of Chapter 255 D of the General
2 Laws is hereby amended by striking out subsection C, as
3 most recently amended by section 14 of Chapter 775 of the
4 acts of 1967, and inserting in place thereof the following
5 subsection:
6 C. An agreement made by any person subject to this
7 chapter which violates the provisions of this chapter may be
8 declared void by the supreme judicial or superior court upon
9 a civil action brought by the buyer.
1 Section 246. Chapter 256 of the General Laws is hereby
2 amended by striking out section 6, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 If the conusor dies before the debt is fully paid, no
7 execution therefor shall issue as of course, but his estate
8 shall be liable for the debt in like manner as if judgment
9 therefor had been rendered against him in his lifetime; and

5 Section 6



[JanSENATE No. 11.198

10 the conusee or his executor or administrator may recover
11 the same from the executor, administrator, heirs or devisees
12 of the conusor. Such debt may be recovered by a scire facias
13 or action of contract in the district court or by a civil action
14 in the superior court.

1 Section 247. Said Chapter 256 is hereby further amended
2 by striking out section 8 and inserting in place thereof the
3 following section:

5 No original execution shall issue as of course upon such
6 recognizance after the expiration of three years from the
7 time therein named for payment of the debt or from the time
8 of the last payment endorsed thereon, but the conusee or his
9 executor or administrator may after that time have a scire
10 facias or action of contract thereon in the district court or
11 may bring a civil action in the superior court against the
12 party liable, in like manner and with like effect as upon a
13 judgment.

1 Section 248. Chapter 258 of the General Laws is hereby
2 amended by striking out section 1, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 The superior court, except as otherwise expressly
7 provided, shall have jurisdiction of all claims against the
8 commonwealth.

1 Section 249. Section IB of said Chapter 258, added by
2 section 1 of chapter 709 of the acts of 1956, is hereby
3 amended by striking out the first sentence and inserting in
4 place thereof the following sentence;
5 A person so injured shall, within ten days thereafter, if
6 such defect or want of repair is caused by or consists in part
7 of snow or ice, or both, and in all other cases within thirty
8 days thereafter give to the commonwealth notice of the
9 name and place of residence of the person injured and the

10 time, place and cause of said injury; and if the common-
-11 wealth does not pay the amount thereof he may recover the

4 Section 8

5 Section 1



SENATE No. 11.1973.] 199

12 same by a civil action commenced under the provisions of
13 this chapter within two years after the date of such injury.

1 Section 250. Said Chapter 258 is hereby further amended
2 by striking out section 2, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 2
5 The laws relative to tender, offer of judgment and conter-
-6 claim shall apply to the said action, and the case shall be
7 tried by the court without a jury. All hearings shall be in
8 open court, except that on motion by the attorney general or
9 the plaintiff a master may be appointed, and questions of

10 law may be taken to the supreme judicial court, as in other
11 cases. If the amount claimed exceeds two thousand dollars,
12 the action shall be brought in Suffolk county, otherwise in
13 Suffolk county or in the county where the plaintiff resides. If
14 the action is to recover damages for injuries sustained while
15 traveling on a state highway, it may be brought in Suffolk
16 county or in the county where the plaintiff resides or where
17 the injuries were sustained.

1 Section 251. Chapter 260 of the General Laws is hereby
2 amended by striking out section 32, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:

6 If an action duly commenced within the time limited in
7 this chapter is dismissed for insufficient service of process
8 by reason of an unavoidable accident or of a default or
9 neglect of the officer to whom such process is committed or

10 is dismissed because of the death of a party or for any matter
11 of form, or if, after judgment for the plaintiff, the judgment
12 of any court is vacated or reversed, the plaintiff of any
13 person claiming under him may commence a new action for
14 the same cause within one year after the dismissal or mther
15 determination of the original action, or after the reversal of
16 the judgment; and if the cause of action by law survives the
17 executor or administrator or the heir or devisee of the
18 plaintiff may commence such new action within said year.

1 Section 252. Chapter 260 of the General Laws is hereby

5 Section 32
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2 amended by adding, under the caption LIMITATION OF
3 COUNTERCLAIMS, the following section;

5 (1) The provisions of law relative to limitations of actions
6 shall apply to a counterclaim by the defendant. The time of
7 such limitation shall be computed as if an action had been
8 commenced therefor at the time the plaintiff’s action was
9 commenced.

10 (2) Notwithstanding the provisions of subsection (1) of
11 this section, a counterclaim arising out of the same transac-
-12 tion or occurrence that is the subject matter of the plaintiff’s
13 claim, to the extent of the plaintiff’s claim, may be asserted
14 without regard to the provisions of law relative to limita-
-15 tions of actions.
16 (3) This section shall apply to actions brought by the
17 commonwealth or for its benefit.

1 Section 253. Chapter 261 of the General Laws is hereby
2 amended by striking out section fifteen of chapter two
3 hundred and fifty-three, which is commenced in the
4 superior court, the plaintiff does not recover final judgment
5 for more than one hundred dollars as damages, he shall
6 recover no costs, unless the right to an easement or the title
7 to land is drawn in question and the justice before whom the
8 action is tried so certifies.

1 Section 255. Said chapter 261 is hereby further amended
2 by striking out section 10, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section;
4 Section 10
5 If a judgment for costs upon a nonsuit, discontinuance or
6 dismissal remains unsatisfied, the court in which a subse-
-7 quent action for the same cause is brought may order
8 proceedings therein to be stayed until such costs have been
9 paid, and may further order that the action be dismissed

10 unless they are paid within a timefixed by the order.

1 Section 256. Section 12 of chapter 261 of the General
2 Laws is hereby repealed.

4 Section 36
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1 Section 257. Said chapter 261 is hereby further amended
2 by striking out section 13, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 13
5 In civil actions or other proceedings in which no provision
6 is expressly made by law, the costs shall be wholly in the
7 discretion of the court, but no greater amount shall be taxed
8 therein than is allowed for similar charges in actions which
9 are expressly provided for by law.

1 Section 258. Said chapter 261 is hereby further amended
2 by striking out section 23, as appearing in the Tercentenary
3 Edition, and inserting in place thereof the following section:
4 Section 23
5 There shall be allowed, in a civil action in the supreme
6 judicial court or in the superior court, in addition to other
7 disbursements allowed by law, the following costs:
8 For the entry fee, threedollars.
9 For an attorney’s fee, if an issue in law or fact is joined,

10 two dollars and fifty cents; if not, one dollar and twenty-five
11 cents.
12 For a term fee, five dollars for each sitting while the
13 action is pending, not exceeding three sittings, except by an
14 order of the court. If an action or question of law therein is
15 carried to the full court, two additional term fees may be
16 allowed. If the defendant is defaulted without having ap-
-17 peared, only one term fee shall be allowed.
18 For travel, such sum as the court may allow.
1 Section 259. Section 25 of said chapter 261 is hereby
2 repealed.

1 Section 260. Section 31 of chapter 278 of the General
2 Laws, as amended by chapter 384 of the acts of 1953, is
3 hereby further amended by striking out the last sentence.

1 Section 261. Said chapter 278 is hereby further amended
2 by inserting, after section 31, the following threesections;
3 Section 31A
4 If a justice presiding at a trial at which exceptions have
5 been taken fails, by reason of physical or mental disability,
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6 death, resignation or removal, to sign or return them, or has
7 been retired under article fifty-eight of the amendments to
8 the constitution without having signed or returned them,
9 any other justice of the same court may examine and allow

10 or disallow them.

12 If a justice presiding at the trial of a criminal case finds
13 that the exceptions taken therein are immaterial, frivolous
14 or intended for delay, sentence may be imposed, with or
15 without a stay pending appellate review, notwithstanding
16 the allowance of the exceptions. In case of the disability or
17 death of the presiding justice, any justice of the same court
18 may exercise the power herein conferred.

20 If the presiding justice, or another justice acting under
21 section thirty-one A, disallows or fails to sign and return
22 the exceptions or alters any statement therein, and either
23 party is aggrieved thereby, the truth of the exceptions
24 presented may be established before any justice of the
25 supreme judicial imurt upon petition stating the grievance,
26 and thereupon, the truth of the exceptions being established,
27 they shall be entered and heard, and the same proceedings
28 taken, as if the exceptions had been duly allowed and
29 entered. The supreme judicial court shall make rules for
30 settling the truth of exceptions alleged and not allowed.
31 Such petition shall be filed with the clerk of the supreme
32 judicial court for Suffolk county.

1 Section 262. Said chapter 278 is hereby further amended
2 by striking out section 33, as amended by chapter 265 of the
3 acts of 1933, and inserting in place thereof the following
4 section:

6 Copies and papers relative to a question of law which
7 arises in a criminal case in the superior court upon appeal,
8 exception, report or otherwise shall be prepared by the clerk
9 of the court at the expense of the county and shall thereupon
10 be transmitted to and entered in the law docket of the
11 supreme judicial court for the commonwealth, or for the

11 Section 318

19 Section 31C

5 Section 33
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12 proper county, as soon as may be after such question of law
13 has been reserved and duly made matter of record in the
14 superior court. The clerk shall prepare one copy of every
15 paper on file in the case necessary to a full presentation of all
16 questions of law intended to be raised before the full court,
17 except papers used in evidence only, and of all papers made
18 part of the case by reference in the record, for the use of the
19 chief justice, and a like copy for the clerk of the supreme
20 judicial court which shall be kept on file in said court; five
21 typewritten copies of any opinion or statement of reasons for
22 decision filed by the court below, for the use of the full court;
23 one copy of the record of the court below which transmits
24 the questions of law, for the use of each associate justice,
25 such party and the reporter of decisions. Original papers
26 used in the trial in the court below which are needed before
27 the full court of the supreme judicial court shall be
28 transmitted to its clerk to be kept on file by him until the
29 rescript in such case is sent. In preparing the record, a brief
30 descriptive title of any paper to be contained therein shall be
31 included, but the title of the court, name of the county,
32 names of parties and other formal parts need not appear
33 more than once. No bond, citation, verification, appearance
34 or formal paper shall be deemed a necessary part of the
35 record unless some question in regard thereto is in issue but
36 the contents thereof may be indicated. Matter which ap-
-37 pears in two or more papers or portions thereof forming part
38 of the record need be set forth only once therein, and at each
39 place where such matter is omitted there shall be printed a
40 notation of the omission, with a cross reference to the place
41 in the record where such matter appears. Entry of a case
42 hereunder shall not transfer the case, but only the question
43 to be determined.

1 Section 263. [Effective Date]








