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(Similar Matter Filed During Previous Session—See Senate, No. 473.)

By Mr. Umana, a petition (accompanied by bill, Senate, No. 738) of
Mario Umana and Charles F. Flaherty, Jr., for legislation to relieve in-
digent litigants of burdensome court costs in civil and criminal proceed-
ings. The Judiciary.

I

In the Year One Thousand Nine Hundred and Seventy-Three.

An Act to relieve indigent litigants of burdensome court
COSTS IN CIVIL AND CRIMINAL PROCEEDINGS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by theauthority of the same, as follows:

1 Section 1. The General Court hereby finds and declares
2 that many litigants in both civil and criminal cases are unable
3 to secure due process of law and equal protection of the laws
4 in the courts of Massachusetts by reason of being too poor to
5 afford the fees and costs (not including attorneys fees) inci-
-6 dent to such litigation.
7 Therefore the purpose of this act is to provide for the ab-
-8 sorption, payment or obviation of such fees and costs, initially
9 by the counties and ultimately by the Commonwealth.

10 This Act shall be given a liberal construction to the end that
11 its broad and humane purposes may be served.

1 Section 2. Chapter two hundred and sixty-one of the Gen-
2 eral Laws is hereby amended by inserting after section twenty-

j 3 seven the heading “COURT COSTS OF INDIGENT LITI-
-4 GANTS” and the following eight sections as follows:

5 Section 21A. General Policy.
6 In any civil or criminal proceeding in the supreme judicial
7 or superior court or in any probate, district or municipal court,
8 including but not limited to civil actions at law, suits in equity,
9 proceedings for divorce or separate support, summary and
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10 supplementary processes, proceedings upon petition to vacate,
11 for review or for extraordinary writs, any litigant determined
12 by the court to be indigent shall be exempted from paying the
13 normal fees and costs, and may be exempted from paying all or
14 part of any extra fees and costs, of such litigation, as herein-
-15 after provided.
16 Section 278. Definitions.
17 Indigent. A litigant shall be deemed indigent for purposes^5-

18 of sections twenty-seven A through twenty-seven H if (1) he
19 receives any federal, state or local public assistance, including
20 medical assistance or any rental supplement or subsidy, or,
21 (2) his net income does not exceed the limits set out in section
22 twenty-seven E, or (3) he is otherwise indigent because wholly
23 unable to pay the expected total of the fees and costs of the
24 proceeding in which he is involved or is unable to do so with-
-25 out depriving himself or his dependents of the necessities of
26 life, including shelter, food and clothing.
27 Fees and costs. Fees and costs shall include any charge pre-
-28 scribed by law or imposed by an independent contractor to be
29 paid by a litigant in return for a thing, document or service
30 necessary for the prosecution or defense of a court proceed-
-31 ing. For the purpose of section twenty-seven A through twen-
-32 ty-seven H fees and costs do not include attorneys fees.
33 Normal fees and costs. Normal fees and costs are the fees
34 and costs a litigant normally is required to pay in order to
35 prosecute or defend in the particular type of proceeding in
36 which he is involved. They shall include, but not necessarily
37 be limited to, the following:— in all civil cases, filing or entry
38 fees and fees and related costs for service of process, including
39 publication of a citation when publication is ordered, costs as-
-40 sessed in a bill of costs; in equity, fee for the issuance of an
41 injunction, restraining order, writ or other process; in theS>
42 probate court, fee for an amendment of record.
43 Extra fees and costs. Extra fees and costs are the fees and
44 costs, in addition to those a litigant is normally required to
45 pay or chooses to incur in order to prosecute or defend his
46 case by employing or responding to some extra procedure not
47 necessarily required by the particular type of proceeding in
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48 which he is involved. They shall include, but not necessarily
49 be limited to, the following: fees and costs for the issuance
50 and/or service of a subpoena; witness’s fee; expert witnesses’
51 fee; court reporter’s or stenographer’s fee for appearance in
52 court or at deposition; the cost of a transcript; travel cost; fee
53 for a commission to take a deposition; appeal bond premium;
54 cost of printing or duplicating a record or brief on appeal.
55 Section 27C. Affidavit of Indigency.
56 Upon or after commencing or responding to a proceeding a
57 litigant may file with the clerk or register, serving a copy
58 upon all other parties, an affidavit of indigency, requesting
59 waiver, obviation or county payment of fees and costs, in one
60 of the forms substantially as set forth below:—

61 Form (1):
“COMMONWEALTH OF MASSACHUSETTS

PROBATE COURT
DIVORCE NO.

[COUNTY], SS

“[CAPTION]
“AFFIDAVIT OF INDIGENCY AND

REQUEST FOR WAIVER OR COUNTY
PAYMENT OF FEES AND COSTS

“Pursuant to General Laws Chapter 261, Sections 27A et seq.
libelant [plaintiff, petitioner, defendant, etc.] swears (or affirms)
as follows;

“1. [Brief description of case.]
“2. Libelant is indigent as defined in section 278 of said chapter,

to wit, she receives public assistance in the form of Aid to Fami-
lies with Dependent Children.

“3. Wherefore, libelant requests that the following normal
fees and costs be ordered waived by the court or paid for by
the county;

Filing fee of $25. To be waived.
Service of process fee of approximately $lO.
To be paid by the county.
"4. Furthermore, libelant requests that the following extra

fee or cost be similarly waived or paid:
Fee for service of subpoena on James Smith, who witnessed

one of the acts complained of but says he will not come to
court voluntarily.To be paid by the county.

“[Signature of party]
[City or town], January 1, 197
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Then personally appeared the above named [party’s name]
and made oath (or affirmed) that the above statements were
true to the best of her knowledge and belief. Before me:

“[Signature of notary]
Notary Public
My commission expires: [date]
[Seal]”

62 Form (2)
63 Same as Form (1) except paragraph 2 should read sub-^
64 stantially as follows:

“2. Libelant is indigent as defined in section 278 of said chap-
ter, to wit, her net monthly income is $187.32, which is below the
indigency limits provided in section 27E.”

66 Same as Form (1) except paragraph 2 should read substan-
-67 tially as follows;

“2. Libelant is indigent as defined in section 278 of said chap-
ter, to wit, she is unable to pay the expected total of the fees and
costs of this proceeding without depriving herself and her two
minor children of the necessities of life, as appears from the
following financial statement;

“Monthly (or weekly) Income;

Source:

Amounts - Gross income
Deductions:

Federal tax
FICA

State tax
Health Insurance
Union Dues

Credit Union
Net income:

“Monthly (or weekly) Expenses:
Rent;
Food;

Clothing:
Loan payments:

%Other:

‘“Assets;

“Liabilities:
“Dependents:

65 Form (3):
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68 At any subsequent time, before a finding of guilt or inno-
-69 cence or a final decree or judgment is entered, an indigent
70 litigant may file one or more supplementary affidavits re-

questing the waiver, obviation or county payment of fees and71
costs not before granted.72

73 Section 27D. Proceedings on Affidavit.
74 As soon as an affidavit of indigency, including any supple-

*7s ment thereto, is filed, the clerk or register shall bring it im-
76 mediately to the attention of the court. If the affidavit is regu-
77 lar and complete on its face and indicates that the affiant is
78 indigent, the court shall grant forthwith and request for waiv-
79 er, obviation or county payment of normal fees and costs and
80 may grant, with or without hearing, any request for waiver,
81 obviation or county payment of extra fees and costs unless
82 within seven days of the filing of the affidavit another party
83 shall file an opposition thereto, accompanied by a counter
84 affidavit, serving notice upon all other parties. The counter
85 affidavit of an opposing party shall set forth facts indicating
86 that the party seeking indigent status is not indigent or in
87 other, relevant ways, impeaching his requests for waiver, ob-
88 viation, or county payment. In such case the court, upon rea-
89 sonable notice to all parties showing an interest therein, shall
90 hold a hearing on the matter and render a decision or decisions
91 with reasonable promptness. The court shall not deny any re-
92 quest for waiver, obviation or county payment without first
93 granting a hearing and, after the decision, setting forth its
94 reasons in a writing to be kept and filed with the papers in the
95 case.
96 Section 27E. Indigency Limits.
97 (1) The limits referred to in section twenty-seven D shall be
98 as follows, except as modified in accordance with subsection (2);

tS
99 NET INCOME

100 ANNUAL or MONTHLY or WEEKLY
101 Litigant 2400 200 43.08
102 Additional sum
103 allowed for each
104 dependent 900 75 17.31
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105 (2) The attorney general is hereby authorized and directed
106 to adopt and promulgate regulations from time to time but at
107 least by June thirtieth of every odd numbered year, under the
108 provisions of chapter thirty A, modifying the limits set out in
109 subsection (1), in accordance with changes, if any, in the
110 United States Consumer Price Index.
111 Section 27F. Near Indigency.
112 If a litigant does not qualify as indigent but would qualif^
113 if his annual net income were less by one thousand dollars, he
114 may file an affidavit similar in form to one of those outlined
115 in section twenty-seven C and shall or may be granted, as
116 appropriate, a partial waiver or partial order for county pay-
117 ment, as the case may be, such that the litigant will be re-
118 quired to pay an amount of each fee or cost in proportion to
119 the amount by which his income exceeds the indigency limits
120 prescribed in section twenty-seven E. In computing under this
121 section the court shall use the following formula:
122 Amount of fee or cost Income in excess of
123 to be paid by Indigency limit
124 litigant = Fee or Cost X
125 $1,000.00
126 Section 27G. Obviation of County Payment.
127 The court may obviate payment of a normal or extra fee or
128 cost regularly imposed by an independent contractor by order-
129 ing, with or without motion of any party, that the thing, docu-
130 ment or service be provided by alternative means at less or
131 at no cost, as long as the substitute or alternative thereby pro-
132 vided is substantially equivalent and does not materially im-
133 pair the litigation rights of any party. In case of conflict be-
134 tween this section and any other provision of the General
135 Laws or any rule of court, this section shall be deemed to con^
136 trol. In case of such an order the court may direct county
137 payment of the cost of the alternative to the same extent that
138 the court would, but for this section, have ordered county pay-
139 ment of the regular thing, document or service.
140 Section 27H. Mechanism for County Payment; Reimburse-
141 ment by Commonwealth
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142 (1) The clerk shall receive from any indigent litigant or his
143 attorney any and all bills and vouchers for any thing, docu-
-144 ment or service rendered the litigant for which there is an
145 outstanding court order for county payment and transmit
146 said bills and vouchers, together with an attested copy of said
147 order, to the county treasurer, or in Suffolk county, to the
148 auditor of Boston (hereinafter included in the term “county

|149 treasurer”) who shall make prompt payment thereon.
150 (2) The county treasurer shall keep a record of all pay-
-151 ments made pursuant to subsection (1), including therein the
152 name of the litigant, his attorney, if any, the name or names
153 and addresses of the independent contractors to whom pay-
-154 ment is made, the thing, document or service for which pay-
-155 ment is made, the date each was rendered to the litigant and
156 the charge for each, and the date or dates payment was made
157 by the county treasurer. This record shall be a public record
158 open to inspection by members of the public during normal
159 business hours.
160 (3) Periodically, according to a schedule established by the
161 treasurer and receiver general of the Commonwealth,
162 the several county treasurers shall requisition funds from the
163 Commonwealth to cover fees and costs paid by the counties
164 during the preceding period. The said treasurer of the
165 Commonwealth shall pay said requisitions from such sums as
166 may have been appropriated therefor, and he may require any
167 documentation that he deems appropriate before making
168 payment.
169 (4) The treasurer of the Commonwealth shall by December
170 first of each year render a written report to the General Court
171 containing statistics showing the purposes and amounts of
1 72 expenditures under sections twenty-seven A through twenty-

seven H by the various counties for which the Commonwealth
174 has made reimbursement and making such recommendations
175 for change in the law as he shall see fit.

1 Section 3. Section eleven of chapter thirty-five of the
2 General Laws, as most recently amended by section one of
3 chapter six hundred fifty-nine of the Acts of nineteen hundred
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4 and fifty, is hereby amended by inserting in the first sentence
after the words “criminal prosecutions” the following words:

or for court costs for indigent litigants pursuant to sections
twenty-seven A through twenty-seven H of chapter two
hundred and sixty-one.

5

6
7
8

1 Section 4. Section twelve of said chapter thirty-five is
hereby amended by inserting after the words “chapter
hundred and thirteen” the following words: or for court
costs for indigent litigants in the supreme judicial, superior
or any probate, district or municipal court under section
twenty-seven A through twenty-seven H of chapter two
hundred and sixty-one.

2
3
4
5
6
7

Section 5. Section four of chapter two hundred and eighty
of the General Laws is hereby amended by adding at the end
thereof the following paragraph:

1
2
3

Fees and costs of indigent defendants in criminal prosecu-
tions, but not including attorneys fees, shall or may be waived
or obviated by the court or paid by the county in accordance
with the provisions of sections twenty-seven A through
twenty-seven H of chapter two hundred and sixty-one.

4
5

6
7
8

1 Section 6. The fifth clause, beginning “For entry of an
2 action,” after the introductory phrase of section four of
3 chapter two hundred and sixty-two is hereby amended by
4 striking the proviso at the end thereof.

1 Section 7. This Act shall take effect on January first,
2 nineteen hundred and seventy-three with respect to all pro-
-3 ceedings then in being or then or thereafter commenced.
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