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(Similar Matter Filed During Previous Session See House, No. 6059)

SENATE ...... No. 1089
By Mr. Backman, a petition (accompanied by bill, Senate, No. 1089) of

Jack H. Backman and Michael F. Flaherty for legislation to clarify pro-
cedures relating to drug rehabilitation facilities. Social Welfare.

In the Year One Thousand Nine Hundred and Seventy-Three.

An Act to clarify procedures relating to
DRUG REHABILITATION FACILITIES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by theauthority of the same, as follows:

1 Section 1. Section 33 of chapter 123 of the General Laws
2 is hereby amended by inserting after the fourth sentence the
3 following:
4 In the case of an alleged drug dependent person, as defined
5 in section 38, said certified expenses shall be presented at least
6 as often as once a year to the Department of Mental Health,
7 and shall be examined and audited by said department and by
8 the Comptroller. All expenses for such alleged drug dependent
9 persons which have been certified, examined and audited by

10 said department and Comptroller shall be paid by said de-
ll partment.

1 Section 2. Section thirty-eight of said chapter one hun-
-2 dred and twenty-three is hereby amended by inserting after
3 the definition of “Division” the following definition;

4 “Drug” any controlled substance as defined in Chapter
5 ninety-four C or glue or cement as defined in section nineteen
6 of chapter two hundred and seventy.

1 Section 3. Section thirty-eight of said chapter one hundred
2 and twenty-three as appearing in section six of chapter 1071
3 of the Acts of 1971 is hereby amended by striking the para-
-4 graph in said section defining “Drug addict”.
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1 Section 4. Section thirty-eight of said chapter one hundred
2 and twenty-three is hereby further amended by striking the
3 paragraph defining “Drug dependent person” in said section
4 and inserting in place thereof the following paragraph:
5 “Drug dependent person” a person who habitually uses or
6 has a clear sense of need for a drug other than alcohol, tobac-
-7 co, and lawful caffein-containing beverages and other than
8 a medically prescribed drug when such drug is medically indi- $

9 cated and the intake is proportional to the medical need.

1 Section 5. Section thirty-eight of said chapter one hundred
2 and twenty-three is hereby further amended by inserting, after
3 the definition of “Facility” the following definition:
4 “‘Federal facility’: Any place, or portion thereof, operated
5 by the federal government, which is not part of or located at
6 a penal institution providing services especially designed for
7 the treatment of drug dependent persons or persons in need of
8 immediate treatment due to the use of a dependency related
9 drug”.

1 Section 6. Section forty of said chapter one hundred and
2 twenty-three is hereby amended in the second paragraph by
3 adding after the last word:
4 “and to the secretary of human services”

1 Section 7. Section forty-two of chapter one hundred and
2 twenty-three is hereby amended by deleting paragraph six of
3 said section and inserting in place thereof the following:
4 “The director shall prepare and publish annually a list of all
5 facilities, including federal facilities, operating in accordance
6 with this chapter and shall make it available to all district and^.
7 superior court judges within the commonwealth on an annual™
8 basis and to members of the public upon request. Such list
9 shall include, but be limited to the following:

10 (a) eligibility for treatment
11 (b) scope of treatment offered
12 (c) applicable facility fees
13 (d) last known patient capacity
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14 (e) facilities for emergency treatment
15 Notices shall be sent quarterly by the director to all district
16 and superior court judges within the Commonwealth contain-
-17 ing updated information on such list. Said notices shall also
18 state the last known waiting period for admission to each
19 facility.

|| 1 Section 8. Section forty-four of chapter one hundred and
2 twenty-three is hereby amended by adding, in paragraph three,
3 subsection two, after the word “rendered” the following new
4 subsection:
5 “(3) for failure to comply with the provisions of section
6 forty-seven.”

1 Section 9. The second paragraph of section forty-five of
2 chapter one hundred twenty-three of the General Laws, as
3 appearing in section four of chapter eight hundred and eighty-
-4 eight of the acts of nineteen hundred and seventy is hereby
5 amended by striking out in the first sentence of said para-
-6 graph the words “who is a drug addict who should benefit by
7 treatment or a drug dependent person who is not a drug
8 addict but”.

1 Section 10. Section forty-five of chapter one hundred
2 twenty-three of the General Laws as appearing in section four
3 of chapter eight hundred and eighty-eight of the acts of nine-
-4 teen hundred and seventy, is hereby amended by striking out
5 the third and fourth paragraph of said sections and inserting
6 in place thereof the following paragraph:

7 “If the director finds that the person is a drug dependent
8 person who would benefit by treatment, he may cause him to

# 9be admitted to a facility as an inpatient or outpatient.”

1 Section 11. The fifth paragraph of section forty-five of
2 chapter one hundred and twenty-three of the General Laws, as
3 appearing in section four of chapter eight hundred and eighty-
-4 eight of the acts of nineteen hundred and seventy, is hereby
5 amended by striking out in the first sentence of said paragraph



SENATE —No. 1089. [Feb.4

I

t

6 the following words: “who is a drug addict who would benefit
7 by treatment or a drug dependent person who is not a drug
8 addict but”

1 Section 12. The eighth paragraph of section 45 of chapter
2 123 of the General Laws, as appearing in section 4 of chapter
3 888 of the acts of 1970, is hereby amended by striking out the
4 first three sentences of said paragraph and inserting thereof
5 the following sentence:
6 Before causing a person to be admitted to a facility, the
7 director may make a recommendation to the person as to
8 the period deemed necessary to accomplish adequate and
9 appropriate treatment, but in no case shall the period exceed

10 one year.

1 Section 13. The ninth paragraph of section 45 of chapter
2 123 of the General Laws, as appearing in section 4 of chapter
3 888 of the acts of 1970, is hereby amended by striking out the
4 words: “either a drug dependent person who is a drug addict
5 who would benefit by treatment or a drug dependent person
6 who is not a drug addict but” and inserting in place thereof
7 the following words: a drug dependent person.

1 Section 14. Section 47 of chapter 123 is hereby amended
2 by striking said section and inserting in place thereof the
3 following new section:
4 Section J/.7. Any defendant who is charged with a drug
5 offense shall, upon being brought before the court on such
6 charge, be informed that he is entitled to request an examina-
-7 tion to determine whether or not he is a drug dependent person
8 who would benefit by treatment, and that if he chooses to ex-
-9 ercise such right he must do so in writing within five days of

10 being so informed.
11 If the defendant requests such an examination, the court
12 may in its discretion determine that the defendant is a drug
13 dependent person who would benefit by treatment, without or-
-14 dering the examination. In such event, the court shall inform
15 the defendant that he may request assignment to the division,
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and advise him of the consequences of assignment and that if
he is so assigned the criminal proceedings will be stayed for
the term of such assignment.

16
17
18

For the entire period during which a request made under the
first paragraph of his section is under consideration by the
court, the criminal proceedings shall be stayed.

19
20
21

If the defendant requests an examination, the court shall
appoint a psychiatrist, or if it is, in the discretion of the court,
impracticable to do so a physician, to conduct the examination
at an appropriate location designated by it. In no event shall
the request for such examination, any statement made by the
defendant during the course of the examination or any finding
of the psychiatrist or physician be admissible against the de-
fendant in any criminal proceedings.

22
23
24
25
26
27
28
29
30 The psychiatrist or physician shall report his findings in

writing to the court within five days after the completion of
the examination, stating the facts upon which the findings are
based and the reasons therefor.

31
32
33
34 If the defendant is also charged with a violation of any law

other than a drug offense, the stay of the criminal proceedings
may be vacated by the court upon the report of the psychia-
trist or physician, whereupon the report shall be considered
upon disposition of the charges in accordance with section
forty-eight and forty-nine, and the remaining provisions of this
section shall not apply in regard to the non-drug related of-
fense.

35
36
37
38
39
40
41
42 If the defendant is not also charged with a violation of any

law other than a drug offense, and if the psychiatrist or physi-
cian reports that the defendant is a drug dependent person who
would benefit by treatment, the court shall inform the defen-
dant that he may request assignment to the division, and ad-
vise him of the consequences of the assignment and that if he
is so assigned the criminal proceedings will be stayed for the
term of such assignment.

43
44
45
46
47
48
49
50 If the defendant requests assignment and if the court deter-

mines that he is a drug dependent person who would benefit
from treatment the court may stay the criminal proceedings
and assign him to the division. An order assigning a person

51
52
53
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54 under this section shall specify the period of assignment, which
55 shall not exceed eighteen months or the period of time equal to
56 the maximum sentence he could have received had he been
57 found guilty of every count alleged in the complaint or indict-
-58 ment, whichever is shorter.
59 In determining whether or not to grant a request for assign-
-60 ment under this section, the court shall consider the report,
61 the past criminal record of the defendant, the availability of
62 adequate and appropriate treatment at a facility, the nature of
63 the offense with which the defendant is charged including, but
64 not limited to, whether the offense is that of a sale or sale to
65 a minor, and any other relevant evidence.
66 In the event that the defendant requests assignment and if
67 the court determines that the defendant is a drug dependent
68 person who would benefit by treatment, and the defendant is
69 charged for the first time with a drug offense not involving
70 the sale or manufacture of dependency related drugs, and there
71 are no continuances outstanding with respect to the defendant
72 pursant to this section, the court shall order that the defen-
-73 dant be assigned to the division without consideration of any
74 other factors.
75 If the defendant requests assignment, and if the court deter-
-76 mines that the defendant is a drug dependent person who would
77 benefit by treatment, and the defendant is charged for the first
78 time with a drug offense not involving the sale or manufacture
79 of dependency related drugs, and there are no continuances
80 outstanding with respect to the defendant pursuant to this sec-
-81 tion, and adequate and appropriate treatment at a facility is
82 not available, the stay of criminal proceedings shall remain in
83 effect until such time as adequate and appropriate treatment at
84 a facility is available.
85 In all other cases, an assignment order shall not be made un-
-86 less adequate and appropriate treatment is available at a facil-
-87 ity; provided, however, that the court may in its discretion or-
-88 der that the stay of criminal proceedings remain outstanding
89 until such time as adequate and appropriate treatment is avail-
-90 able.
91 In the event that the day of the criminal proceedings re-
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mains in effect for the reason that adequate and appropriate
treatment at a facility is not available, the issue of the availa-
bility of adequate and appropriate treatment at a facility may
be reopened at any time by way of motion by the court, the
prosecutor, or the attorney for the defendant.

92
93
94
95
96

In no event shall any defendant be assigned pursuant to this
section unless the defendant consents in writing to the terms of
the assignment order.

97
98

#99
If the psychiatrist or physician reports that the person is not

a drug dependent person who would benefit by treatment, the
defendant shall be entitled to request a hearing to determine
whether or not he is a drug dependent person who would bene-
fit by treatment. The court may of its own motion, or shall,
upon request of the defendant or his counsel, appoint an inde-
pendent psychiatrist, or if it is impracticable to do so, an inde-
pendent physician to examine the defendant and testify at the
hearing. If the court determines that the defendant is a drug
dependent person who would benefit by treatment, the proced-
ures and standards applicable to a defendant who is determined
by the court, following the report of the first examining psy-
chiatrist or physician to be a drug dependent person who would
benefit by treatment, shall apply to the defendant.

100
101
102
103
104
105
106
107
108
109
110
11l
112
113
114 If the court does not assign the defendant to a facility, the

stay of the criminal proceedings shall be vacated.115
116 At any time during the term of assignment, the administra-

tor may transfer any inpatient to an outpatient program if he
finds that the patient is a proper subject for an outpatient pro-
gram; provided, however, that the administrator may retrans-
fer the patient to an inpatient program if he finds that the per-
son is not suitable for outpatient treatment, and provided fur-
ther that immediately upon such transfer the administrator
shall notify in writing the director and the assignment court of
such transfer.

117
118
119
120
121
122

*123
124
125 Any patient assigned under this section may apply in writing

to the director for discharge or transfer either from inpatient
to outpatient treatment or from one facility to another; provid-
ed, however, that no more than one such application may be
made in any three-month period. Upon receipt of an applica-

126
127
128
129
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130 tion for discharge or transfer, the director shall give written
131 notice to the patient of his right to a hearing and to be repre-
-132 sented by counsel at the hearing.
133 Within ten days of the receipt by the director of an applica-
134 tion for discharge, the administrator and an independent psy-
135 chiatrist, or, if none is available, an independent physician, des-
136 ignated by the director to make an examination of the patient
137 shall report to the director as to whether or not the patienP)
138 would benefit from further treatment at a facility. If the direc-
139 tor determines that the patient would no longer so benefit, the
140 patient’s application for discharge shall be granted. If the di-
141 rector does not so determine, said application shall be denied.
142 Within ten days of the receipt by the director of an applica-
143 tion for transfer, the administrator shall report to the director
144 as to whether the patient is a proper subject for the transfer
145 for which he has made application. If the director determines
146 that the patient is a proper subject for the transfer, the pa-
147 tient’s application for transfer shall be granted and the assign-
148 ing court shall be so notified. If the director does not so deter-
149 mine, said application shall be denied.
150 Determination by the director as to discharge and transfer
151 pursuant to this section shall be made after holding a hearing
152 in accordance with sections ten and eleven of chapter thirty A,
153 unless the hearing is waived in writing. The determination of
154 the director shall be subject to judicial review upon petition of
155 any aggrieved patient pursuant to section fourteen of chapter
156 thirty A; provided, however, that the director shall file the rec-
157 ord of the proceeding within fourteen days of the service of the
158 petition upon him.
159 Throughout the period of assignment at a facility pursuant
160 to this section, the administrator of said facility shall montfj||
161 ly report in writing on the progress being made in treatment b>
162 the defendant to the director and to the assigning court, or,
163 pursuant to section 49, to the probation officer of the assigning
164 court. The administrator shall answer any such inquiries. Fail-
-165 ure to comply may be grounds for suspension of the facility’s
166 license. At the end of the assignment period, or when the pa-
-167 tient is discharged by the administrator, or when the patient
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prematurely terminates treatment at a facility, whichever oc-
curs first, the administrator shall notify the director and the
assigning court of such termination, and further shall state the
reasons for such termination, including whether the defendant
successfully completed the treatment program.

168
169
170
171
172

In reaching his determination of whether or not the defend-
ant successfully completed the treatment program, the court
shall consider, but shall not be limited to, whether the defend-
ant cooperated with the administrator and complied with the
terms and conditions imposed on him during his assignment. If
the report states that the defendant successfully completed the
treatment program, or if the defendant completes the term of
treatment ordered by the court, the court shall dismiss the
charges pending against the defendant. If the report does not so
state, or if the defendant does not complete the term of treat-
ment ordered by the court, then, based on the report and any
other relevant evidence, the court may take such action as it
deems appropriate, including the dismissal of the charges or
the revocation of the stay of the criminal proceedings.

173
174

#75
176
177
178
179
180
181
182
183
184
185
186

As to any defendant determinedby the court pursuant to this
section to be a drug dependent person who would benefit by
treatment, concerning whom the court does not order assign-
ment in lieu of prosecution, the court may in the event that
such person is convicted of the criminal charges, order that he
be afforded treatment pursuant to either section forty-eight or
forty-nine.

187
188
189
190
191
192
193
194 The provisions of this section shall apply to proceedings

against persons complained of as being delinquent children in
the same manner and under the same terms and conditions as
in criminal proceedings; provided that no person complained of
as being delinquent shall be committed to a facility without the
consent of his parent or guardian.

195
196
197

-198
#99
200 The provisions of this section shall apply to proceedings in

the superior court provided, however, that no defendant who
has been examined for his drug dependency pursuant to this
section in a district court shall have the right to a new examin-
ation if his case is bound over or appealed to the superior
court. A superior court judge may, however, in his discretion

201
202
203
204
205
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206 grant a second such drug examination.
207 During any stays authorized by this section, the court may
208 in its discretion place the defendant in the care of a probation
209 officer until he is accepted at a facility.
210 Any drug dependent person assigned to the division pursuant
211 to the provisions of this chapter may receive treatment at a
212 federal facility if said person so requests, if such treatment is
213 deemed appropriate by the director, and if said person is acP
214 cepted for treatment by such federal facility.”

1 Section 15. The first sentence of the fourth paragraph of
2 said section 48 of chapter 123, as so appearing, is hereby
3 amended by striking out the words: “who is a drug addict who
4 would benefit by treatment or a drug dependent person who is
3 not a drug addict but”.

1 Section 16. Said section 48 of chapter 123, as so appear-
-2 ing is hereby amended by striking the fifth paragraph of said
3 section and inserting in place thereof the following para-
-4 graph:—
5 If the report states that the defendant is not a drug depend-
-6 entperson who would benefit by treatment, the defendant shall
7 be entitled to request a hearing on whether or not he is a drug
8 dependent person who would benefit by treatment. If the court
9 determines that he is a drug dependent person who would bene-

10 fit by treatment, and if the court orders that the defendant be
11 confined to a jail, house of correction, prison, or other correc-
-12 tional institution, the court may order that the defendant be
13 afforded treatment at a penal facility in accordance with the
14 standards and procedures set forth in this section.

1 Section 17. The first sentence of section 49 of chapter 123|':
2 as so appearing, is hereby amended by striking the words.
3 “who is a drug addict who would benefit by treatment or a
4 drug dependent person who is not a drug addict but”.

1 Section 18. The first paragraph of section 49 of chapter
2 123, is hereby further amended by inserting after the second
3 sentence the following sentence:—
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4 A periodic program of urinalysis may be employed as a con-
-5 dition of probation to determine the drug free status of the
6 probationer. The cost of the administration of such program
7 shall be borne by the Department of Probation.

2 123, as so appearing, is hereby amended by striking the first
3 sentence of said paragraph and inserting in place thereof the

4 following sentence;

5 Upon receipt by the director of a request for referral from
6 the Youth Service Board, he shall, unless the person has been
7 examined pursuant to section forty-seven, designate a psy-
-8 chiatrist or, if in the discretion of the director it is impracti-
9 cable to do so, a physician, to make an examination of the

10 person to be referred to determine whether or not he is a drug
11 dependent person who would benefit by treatment.

1 Section 20, The third paragraph of said section 50 of
2 chapter 123, as so appearing, is hereby amended by striking out
3 in said paragraph the words: “who is a drug addict who would
4 benefit by treatment or drug dependent person who is not a
5 drug addict but”.

1 Section 21. The fourth paragraph of said section 50 of
2 chapter 123, as so appearing, is hereby amended by striking out
3 in said paragraph the words: “who is a drug addict who would
4 benefit by treatment or drug dependent person who is not a
5 drug addict but”.

1 Section 22. The fifth paragraph of said section 50 of

m c^aP ter 123, as so apearing, is hereby amended by striking the
3 first two sentences of said paragraph and inserting in place

4 thereof the following sentence:
5 If the director decides to admit to a facility a juvenile or
6 youthful offender pursuant to this section, he shall recom-
-7 mend to the department of youth services the period deemed
8 necessary to accomplish adequate and appropriate treatment
9 but in no case shall the period exceed one year.

1 Section 19. The second paragraph of section 50 of chapter



SENATE —No. 1089. [Feb. 1973.12

1
2
3

Section 24. The sixth paragraph of said section 50 of
chapter 123, as so apearing, is hereby amended by striking in
said paragraph the words: “who is a drug addict who would
benefit by treatment or a drug dependent person who is not
drug addict but”.

1
2
3
4
5

Section 25. The second sentence of section 30 of chapter
123 of the General Laws, as most recently amended by section
25 of chapter 888 of the acts of 1970, is hereby amended by
inserting after the words: “chapter one hundred and twenty-
three” the following words: and the report of any examina-
tion pursuant to the provisions of section forty-seven or forty-
eight of chapter one hundred and twenty-three.

1
2
3
4
k5

6
7

1

Section 23. The sixth paragraph of said section 50 of
chapter 123, is hereby amended by striking in the first sen-
tence the word: “either”.

Section 26. Section 20 of chapter 278 of the General
Laws as most recently amended by chapter 2 of the acts of
1920, is hereby amended by inserting after the word “ex-
penses” the following words: and the report of any examina-
tion pursuant to the provisions of section forty-seven or forty-
eight of chapter one hundred and twenty-three.

2
3
4
5
6

41


