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SENATE No. 1216
By Mr. Umana, a petition (accompanied by bill, Senate, No. 1216) of

Mario Umana and Charles F. Flaherty, Jr., for legislation to make cer-
tain changes in the Massachusetts Commission Against Discrimination,
and the procedures of said commission. State Administration.

In the Year One Thousand Nine Hundred and Seventy-Three.

An Act to make certain changes in the Massachusetts com-
mission AGAINST DISCRIMINATION; AND THE PROCEDURES OF SAID
COMMISSION.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 6of the General Laws is hereby amended
2 by striking out section 56 and inserting in place thereof the
3 following section:
4 Section 56. Appointment; chairman; term; reappointment;
5 quorum; compensation; removal. There shall be a commission
6 to be known as the Massachusetts Commission Against Dis-
-7 crimination.
8 Such commission shall consist of three members, who shall
9 be full time, to be known as Commissioners, who shall be

10 appointed by the governor and who shall be exempt from
11 chapter thirty-one. They shall be appointed with due regard
12 to their fitness, by reason of being suitably qualified. Both
13 sexes shall be represented.
14 The governor shall designate one of the commissioners as
15 chairman, who shall serve in that capacity at the pleasure of
16 the governor. Each member shall be appointed for a term of
17 five years and shall be eligible for reappointment. Any mem-
-18 ber chosen to fill a vacancy occurring otherwise than by ex-
-19 piration of a term shall be appointed for the unexpired term of
20 the member whom he is to succeed. A vacancy in the com-
-21 mission shall not impair the right of the remaining members
22 to exercise all the powers of the commission. Three members
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23 of the commission shall constitute a quorum for all matters
24 before the commission other than adjudication or as otherwise

provided in chapter one hundred fifty-one B.
26 The chairman of the commission shall receive a salary of
27 $23,000. The other full time members of the commission shall
28 receive a salary of $21,000. The members of the commission
20 shall also be entitled to their expenses actually and necessarily
30 incurred by them in the performance of their duties. *
31 Any member of the commission may be removed by the
32 governor for inefficiency, neglect of duty, misconduct or mal-
-33 feasance in office, after being given a written statement of the
34 charges against him and an oportunity to be heard thereon.

1 Section 2. Chapter 6of the General Laws is hereby amended
2 by inserting after section 56 the following section:
3 Section 56A. Director-Counsel; appointment; qualifications;
4 removal; compensation. The commission shall appoint a
5 director-counsel who shall be exempt from chapter thirty-
-6 one. He shall be appointed for a term of two years. He shall be
7 appointed with due regard to his fitness, by reason of being an
8 attorney. He may be removed from office only by an affirma-
-9 five vote of two or more members of the commission. He shall

10 receive a salary of $21,000, and shall also be entitled to his
11 expenses actually and necessarily incurred by him in the per-
-12 formance of his duties.

1 Section 3. Chapter 1518 of the General Laws is hereby
2 amended by striking out section 3(3) and inserting in place
3 thereof the following section:
4 Section (3). To delegate such functions, powers and duties,
5 as it may determine, to the director-counsel, except for the .

6 performance of adjudicatory functions, the conduct of the*
7 compliance conference held pursuant to section 5C and the
8 issuance of an order pursuant to section 51.

1 Section 4. Chapter 1518 of the General Laws is hereby
2 amended by striking out section 3(6) and inserting in place
3 thereof the following section:
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Section 6(6). To initiate, receive, investigate and pass upon
complaints of unlawful practices, as hereinafter defined,
alleging discrimination because of race, color, religious creed,
national origin, sex, age, or ancestry. The commission, through
its chairman, may appoint one or more commissioners to act
on behalf of the commission in the performance of adjudi-
catory functions, including the conduct of the compliance con-
ference held pursuant to section 5C and the issuance of an
order pursuant to section 51.
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Section 5. Chapter 1518 of the General Laws is hereby
amended by inserting after section 3 the following section:

1
2

Section 3A. Director-Counsel’s powers and duties. The
director-counsel shall have the following function, powers, and
duties:

3
4
5

1. To be the chief executive office of the commission.6
2. To have final authority, subject to the commission, in

respect of investigation of charges and issuance of complaints
under sections 5A and 58, and in respect of prosecution of such
complaints as in hereinafter provided.

7
8
9

10
3. To represent the commission before any court or tribunal

as is hereinafter provided or as the commission may direct.
11
12

4. To perform such functions and duties, and exercise such
other powers, as the commission may direct and delegate.

13
14

5. To delegate such functions, powers and duties as are
hereby conferred, or as may be conferred by the commission,
to such employees or agents under his supervision as he may
determine.

15
16
17
18

1 Section 6. Chapter 1518 of the General Laws is hereby
4 2 amended by inserting after section 3 the following section:

3 Section SB. Applicability of chapter thirty-one to employees
4 of the commission. All employees of the commission, except
5 those otherwise exempt and except the executive secretary,
6 field representatives, heads and assistant heads of divisions,
7 and attorneys, shall be subject to chapter thirty-one and the
8 rules and regulations made thereunder.
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1 Section 7. Chapter 1518 of the General Laws is hereby
2 amended by striking out section 5 and inserting in place
3 thereof the following sections:
4 Section 5. Complaint.
5 1. Any person claiming to be aggrieved by an alleged un-
-6 lawful practice, or an alleged violation of clause (e) of section
7 thirty-two of chapter one hundred and twenty-one B or sec-
-8 tions ninety-two A and ninety-eight of chapter two hundred
9 and seventy-two, may, by himself or through his attorney,

10 make, sign and file with the commission a verified complaint
11 in writing which shall state the name and address of the per-
-12 son, employer, labor organization or employment agency al-
-13 leged to have committed the unlawful practice complained of
14 or the violation of the said clause (e) of the said section
15 thirty-two or the said sections ninety-two A and ninety-eight
16 and which shall set forth the particulars thereof and such
17 other information as the commission may require.
18 2. The attorney general may, in like manner, make, sign
19 and file such a complaint.
20 3. Any employer whose employees, or some of them, refuse
21 or threaten to refuse to co-operate with the provisions of this
22 chapter, may make, sign and file such complaint asking for
23 the assistance of the commission by compliance conference,
24 section SC, or other remedial action.
25 Section SA. Investigation of unlawful practice. After the
26 filing of any such complaint pursuant to section 5, or if the
27 commission has reason to believe that any person, employer,
28 labor organization or employment agency has been or is engag-
-29 ing in any unlawful practice or violation of the aforesaid clause
30 (e) of the aforesaid section thirty-two or the aforesaid sec-
-31 tions ninety-two A and ninety-eight, the director-counsel shall
32 make prompt investigation in connection therewith.
33 Section 58. Issuance of complaint. The director-counsel
34 may, after investigation pursuant to section SA, issue and
35 cause to be served, in the name of the commission, upon such
36 person, employer, labor organization or employment agency
37 named in the complaint, or otherwise, such person hereinafter
38 referred to as the respondent, by registered mail, such a com-
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39 plaint stating the charges in that respect, and containing a
40 notice of a hearing before the commission, at a time and place
41 therein fixed, not less than thirty days after the issuance of
42 the complaint.
43 1. In such case as the director-counsel may determine that
44 no complaint shall issue, he shall so notify the complainant.
45 Such notice shall contain notification to the complainant that

| 46 he may, within ten days of the date of such notice, request a
47 reconsideration of such determination by the commission.
48 Section SC. Request for compliance conference; conference;
49 presentation; procedure.
50 1. Together with the complaint issued pursuant to section
51 58, the director-counsel shall cause to be served upon the re-
52 spondent a notice that he may, within ten days of the date of
53 such notice, make a request for a compliance conference.
54 2. Upon receipt by the commission of such a request, the
55 director-counsel shall cause to be served to all parties by reg-
56 istered mail a notice of such a conference to be held at a time
57 and place therein fixed, not less than ten days from the date
58 of such request.
59 3. The facts as discovered in the investigation conducted
60 pursuant to section 5A shall be presented before a single mem-
61 ber of the commission at the conference by the director-coun-
62 sel. The complainant shall be allowed to be present and pre-
63 sent information in person or by counsel.
64 4. The procedure at the conference shall be informal. No
65 transcript or recording of testimony shall be made.
66 5. If at such conference the single member shall determine
67 that the best interests of all parties, and the public interest,
68 would be served by a compliance agreement, he shall endeavor
69 to eliminate the unlawful practice or violation of the aforesaid

4 70 clause (e) of the aforesaid sections thirty-two A and ninety-
71 eight by discussion, conciliation, persuasion or otherwise.
72 6. If after such conference a settlement of the dispute is
73 reached, a compliance agreement shall be entered into by the
74 respondent, such agreement having the same force and effect
75 as a decision after hearing pursuant to section 5.
76 a. If the complainant is dissatisfied with such a compli-
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77 ance agreement as to the particulars of the relief therein pro-
-78 vided and/or the terms thereof, the complainant may request
79 in writing, within such time and manner as the commission
80 shall prescribe, a review by the commission of such particu-
-81 lars and/or terms thereof. Uon receipt of such a request for
82 review the commission shall determine whether such agree-
-83 ment is in the best interests of all parties, and the public in-
-84 terest. Such determination shall be final and binding as to the*
85 complainant.
86 7. If after such conference no compliance agreement has
87 been entered into; or if no such conference has been timely
88 requested, the case shall proceed to a hearing.
89 8. Upon a failure by the respondent to appear at such a
90 conference held pursuant to this section without good cause,
91 the whole costs of such a conference to both the complainant

and the commission shall be assessed against said respondent.92
Section SD. Disclosure of information. The commission and93

its staff shall not disclose what has occurred in the course of94
the compliance conference; provided however, that the com-95
mission may publish the facts in a case which has been dis-96

97 posed of by a compliance agreement, together with the terms
98 of the agreement.

Section SE. Answer and appearance of respondent at hear-99
ing.100

1. The respondent shall file a written verified answer within
twenty-one days from the date of the issuance of the com-
plaint pursuant to section 58, or as may be otherwise provided
by the commission, and appear at such hearing, with or with-
out counsel.

101
102
103
104
105
106 2. Failure to answer such complaint or appear at such hear-

ing, unless excused by the commission for good cause, shall bd|
deemed an admission of the unlawful practice or violation of
the aforesaid clause (e) of the aforesaid section thirty-two or
the aforesaid sections ninety-two A and ninety-eight com-
plained of, and the commission shall enter a cease and desist
order, and provide such other relief, in like manner as pro-
vided in section SG.

107
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Section SF. Amendment of complaint and answer. The com-
mission shall by regulation prescribe the time and manner in
which a complaint may be reasonably and fairly amended,
providing in like manner for the respondent to amend his
answer.

114
115
116
117
118

Section SG. Hearing; presentation: procedure; determina-
tion; order.

119
120

#l2l 1. The case in support of the complaint shall be presented to
the commission by the director-counsel. The complainant shall
be allowed to intervene as a party.

122
123

2. The single member who may have previously presided at
the compliance conference, if such conference pursuant to sec-
tion 5B was in fact held, shall not participate in the hearing.

124
125
126

3. The procedure at hearing shall be informal and shall not
be bound by the strict rules of evidence prevailing in courts of
law and equity. The testimony taken shall be under oath and
a record shall be made of the same.

127
128
129
130

4. If upon all the evidence presented at the hearing the com-
mission shall find that a respondent has engaged in any un-
lawful practice or violation of the aforesaid clause (e) of the
aforesaid section thirty-two or the aforesaid sections ninety-
two A and ninety-eight, the commission shall state its findings
and issue and cause to be served on such respondent an order
requiring such respondent to cease and desist from such un-
lawful practice or violation of the aforesaid clause (e) of the
aforesaid section thirty-two of the aforesaid sections ninety-
two A and ninety-eight, and to take such affirmative action,
including, but not limited to, hiring, reinstatement or upgrad-
ing of employees, with or without back pay, or restoration to
membership in any respondent labor organization, as, in the
judgement of the commission will effectuate the purposes of
this chapter or of the aforesaid clause (e) of the aforesaid
section thirty-two or the aforesaid sections ninety-two A and
ninety eight, and including a requirement for report of the
manner of compliance and to pay the complainant damages,
including, but not limited to, the expense incurred by the
claimant for obtaining alternate housing or commercial
space, for the storage of goods and effects, for moving and/or
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152 for other costs actually incurred by him as a result of the
153 found unlawful practice or violation of the aforesaid clause (e)
154 of the aforesaid section thirty-two or the aforesaid sections
155 ninety-two A and ninety-eight, including costs and reasonable
156 attorney’s fees. The commission shall additionally require the
157 payment of interest, at six per cent per annum, on damages
158 assessed, from the date of the issuance of the complaint under
159 section 58. In addition to such damages as aforesaid, if thc^
160 commission shall find that the respondent has willfully or
161 knowingly engaged in any unlawful practice or violation of the
162 aforesaid clause (e) of the aforesaid section thirty-two or the
163 aforesaid sections ninety-two A and ninety-eight, treble dam-
164 ages shall be assessed. In addition to such other damages as
165 may be assessed hereunder, if the commission shall find that
166 the respondent has harassed, taken punitive action or other-
167 wise taken action, moved against or harmed, or attempted to
168 so do, the commission shall order the payment to the com-
169 plainant a sum not to exceed one thousand dollars. A copy of
170 this order shall be delivered to the attorney general and such
171 other public officers as the commission deems proper.
172 5. If upon all the evidence presented at the hearing the com-
173 mission shall find that a respondent has not engaged in any
174 such unlawful practice or violation of the aforesaid section
175 thirty-two or the aforesaid sections ninety-two A and ninety-
176 eight, shall state its findings and issue and cause to be served
177 on all parties an order dismissing the complaint. A copy of
178 this order shall be delivered to the attorney general and such
179 other public officers as the commission deems proper.
180 6. A determination under paragraph (4) or (5) of this sec-
181 tion shall be the final determination of the commission.
182 Section SH. Limitation of actions; bar to proceedings.
183 1. Any application for a complaint filed pursuant to sectioii
184 5 must be so filed within one year after the alleged act of
185 discrimination.
186 2. In cases where the act of discrimination complained of is
187 alleged to be of a continuing nature or allegedly has a continu-
-188 ing effect, the one year limitation shall not begin to run until
189 such continuing effect ends.
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3. The institution of proceedings under this chapter, or an
order hereunder, shall not be a bar to proceedings under the
aforesaid sections ninety-two A and ninety-eight, nor shall the
institution of proceedings under the aforesaid sections ninety-
two A and ninety-eight, or a judgement thereunder, be a bar
to proceedings under this chapter.

190
191
192
193
194
195

Section 51. Procedure for obtaining temporary, injunctive
relief.

196
1,97

1. In such case that, after investigation pursuant to section
SA, it appears to the commission that the alleged unlawful
practice, or violation of the aforesaid clause (e) of the afore-
said section thirty-two or the aforesaid sections ninety-two A
and ninety-eight, are of a continuing nature, or are likely to be
repeated, or if it appears to the commission that the respond-
ent has refused to sell, rent or lease, or negotiate in the sale,
rental or leasing of, housing accommodations or commercial
space, and that the respondent is a resident of the common-
wealth, or that he can be served personally with process in
the commonwealth, the commission may, by order, direct the
director-counsel to file a petition, annexing thereto a copy of
said order, in the superior court sitting in equity seeking ap-
propriate, temporary injunctive relief against the respondent,
including orders of decrees restraining and enjoining any sale,
lease or other disposition of such property involved which
would render it unavailable to the complainant pending the
final determination of proceedings under this chapter. Such
an order shall be sufficient basis for the granting of the re-
quested relief by the court.

198
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218 2. In such case that, after investigation pursuant to section

SA, it appears to the commission that the respondent has re-
fused to sell, rent or lease, or negotiate in the sale, rental or
leasing of, housing accommodations or commercial space, and
that the respondent is a non resident of the commonwealth
and cannot be served personally with process in the common-
wealth, the commission may, by order, direct the director-
counsel to file a petition, annexing thereto a copy of the said
order, in the superior court sitting in equity in the nature of
an in rem proceeding seeking appropriate, temporary injunc-
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228 tive relief against such property involved, including orders of
229 decrees restraining and enjoining any sale, rental, lease or
230 other disposition of such property which would render it un-
231 available to the complainant pending the final determination
232 of proceedings under this chapter. Such an order shall be suffi-
233 dent basis for the granting of the requested relief by the
234 court.
235 a. The director-counsel shall send by registered mail,|^
236 with return receipt requested, a copy of such petition to the
237 last address of such respondent known to the commission. An
238 affidavit of compliance herewith, and the respondent’s return
239 receipt or other proof of actual notice, if received, shall be
240 filed in the case on or before the return day of the process or
241 within such further time as the court may allow.
242 b. A copy of the order or decree of the court running
243 against such property of a non resident respondent shall be
244 recorded in the registry of deeds in the county wherein such
245 housing accommodations or commercial space is located, and a
246 copy of such order or decree shall be attached in a conspicu-
247 ous place to the property which has been the subject of this
248 procedure by the sheriff of the county wherein such property
249 is located, or by his authorized agent or employee.
250 c. Any person purchasing housing accommodations or
251 commercial space, subsequent to the recording of the order or
252 decree in the registry of deeds, shall be, as a matter of law,
253 bound by the terms of any order which the commission has
254 made or may make relating to such property involved.
255 d. Any person renting or leasing housing accommoda-
256 tions or commercial space subsequent to the attachment of a
257 copy of such an order or decree to such property as above
258 required shall be, as a matter of law, bound by the terms of
259 any order which the commission has made or may make relat\
260 ing to such property.
261 Section SJ. Hearing examiners, referral to, appointment,
262 conduct of hearing, report of findings of fact, decision of com-
-263 mission.
264 1. Any case scheduled for a hearing under section SG, or
265 any part thereof, may be referred by the commission to a
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hearing examiner.266
2. Such case, or any part thereof, shall be referred to a

hearing examiner by the commission by an order of referral.
Such order shall specify the name of the person appointed as
the hearing examiner, those issues to be heard, the time and
place where such hearing is to begin, and such other informa-
tion as the commission may deem necessary and appropriate.

267
268
269
270
271
272
Its 3. Such hearing examiner shall be appointed for the pur-

pose of hearing such case, or any part thereof, with due
regard to his fitness, by reason of being suitably qualified. He
shall receive a fair compensation for his services as the com-
mission may by rule establish, and he shall also be entitled to
his expenses actually and necessarily incurred by him in the
performance of his duties.

274
275
276
277
278
279

4. Such case, or any part thereof, shall be presented before
the hearing examiner in like manner as if the case were
being presented before the commission under section SG. The
hearing examiner shall, for the purpose of the conduct of such
hearing, have the powers of a commissioner.

280
281
282
283
284
285 5. After hearing conducted under this section the hearing

examiner shall forthwith forward to the commission his report
of findings of fact as to the issues specified in the order of
referral, with copies thereof being furnished to the parties.

286
287
288
289 6. Within ten days of the date of such report any party may

file with the commission its written objections to the hearing
examiner’s report.

290
291
292 7. Upon receipt of such report, and any written objections

thereto timely filed, the commission shall render a decision,
and otherwise act, as if the case, or any part thereof, had been
heard under section SG. The commission may, before render-
ing its decision, or otherwise acting, request of the hearing
examiner clarification of his report, and in such case may
afford the parties further opportunity to file written objections
to an amended and/or clarified report.

293
294
295
#6
297
298
299
300 8. A decision rendered after a hearing and report under this

section shall for all purposes and in all respects be the same as
a decision rendered after hearing pursuant to section SG.

301
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1 Section 8. Chapter 151 C of the General Laws is hereby
2 amended by striking out section 3 and inserting in place there-
-3 of the following section:
4 Section 3. Application for a complaint; procedure. Any per-
-5 son subject to an unfair practice as defined in this chapter
6 may make an application for a complaint in like manner as
7 provided by section five of chapter one hundred fifty-one B,
8 and such application shall be processed and heard in like mai|)
9 ner as provided in chapter one hundred fifty-one B.
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