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(Senate, No. 1522 of 1972)

Ordered, That the Legislative Research Council make a study and investi-
gation relative to constitutional and statutory restrictions in Massachusetts
and other states upon multiple ofliceholding, and that said Council file its
statistical and factual report hereunder with the Clerk of the Senate from
time to time but not later than the first Wednesday of February in the
year Nineteen Hundred and Seventy-Three.

Adopted:

By the House of Representatives, in concurrence, July 7, 1972
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To the Honorable Senate and House of Representatives:

GENTLEMEN: The Legislative Research Council
herewith a report prepared by the Legislative Research Bureau on
the basis of Senate document numbered 1522 of 1972 relative to
constitutional and statutory restrictions in Massachusetts and other
states upon multiple officeholding.

The Legislative Research Bureau is limited by statute to “sta-
tistical research and fact-finding.” This report therefore contains
only factual material without recommendations or legislative pro-
posals. It does not necessarily reflect the opinions of the under-
signed members of the Council.
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To the Members of the Legislative Research Council:

MADAME CHAIRWOMAN AND GENTLEMEN: Senate Or-
der, No. 1522 of 1972 directed the Legislative Research Council to
make a study and investigation relative to the constitutional and
statutory restrictions in Massachusetts and other states upon mul-
tiple officeholding.

The Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content are re-
stricted to fact-finding data only, withoutrecommendations or legis-
lative proposals.

This report was the primary responsibility of Thomas K. Steel,
Jr., of the Research Bureau Staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN,
Director, Legislative Research Bureau

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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* Origin and Scope of Study
By legislative directive (Senate, No. 1522 of 1972) this report

examines the constitutional and statutory restrictions upon multiple
officeholding in Massachusetts and other states. The pros and cons
of multiple officeholding as well as the prevalence of the practice in
the Commonwealth are also discussed.

Historical Background
Prohibitions against multiple officeholding have their roots in

English law as far back as the year 1189. Foremost among English
prohibitions are the Place Acts of 1705 and 1742 which excluded
long lists of officers from membership in the House of Commons.

Many American colonies enacted prohibitions against multiple
officeholding but the custom was one of long-standing in Massachu-
setts. Lieutenant Governor Hutchinson, for example, also held the
office of Chief Justice of the Superior Court, member of theProvince
Council and Judge of Probate for Suffolk County at the same time.

The practice was pervasive and by 1760 the abuses of the system
caused considerable public dissatisfaction.

United States Constitutional and Statutory Prohibitions
Article I, Section 6, Clause 2 of the Federal Constitution prohibits

members of the Congress from holding any other office under the
United States and also provides that a member shall be ineligible to

appointed to any civil office under the United States which was
created or the emoluments thereof were increased during his term
in office. Under this clause members of Congress have recently been
deemed ineligible to hold a commission in the Armed Forces Reserve
during their continuance in office. The Federal Constitution does not
bar state and federal multiple officeholding, however, and there have
been instances when state officeholders have retained their state
offices after being elected to Congress.

SUMMARY OF REPORT

MULTIPLE OFFICEHOLDING
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The sole federal statute in this area (5 U.S.C.A., s. 5533) is very
limited and of little practical consequence in controlling multiple
officeholding.

Massachusetts Constitutional Prohibitions
Article 30 of the Declaration of Rights

This article establishes the doctrine of separation of powers for
the three branches of state government. The article is more
cal than practical, however, and must be read in conjunction with*
the other constitutional prohibitions.
Part 2, Chapter 6, Article 2

This prohibition bars the Governor, Lieutenant Governor and
Chief Justice of the Supreme Judicial Court from holding any other
“office or place” under the state or any other government. This is a
most comprehensive prohibition and in the past a Governor has
been denied a “place” as delegate to a state constitutional conven-
tion and an “office” as a member of the Federal Civil Defense
Advisory Council.

The chief officers of the state are eligible to run and be elected
to another office but upon acceptance of a second office they auto-
matically vacate their first office. For example, when the Lieutenant
Governor in 1939 took the oath of office as a member of the Fall
River Board of Finance this acted as an immediate resignation of
his office as Lieutenant Governor.

Article 2 further provides that an individual cannot hold more
than one of the following offices at the same time: justice of the
peace, sheriff, register of probate, register of deeds. Also, no person
may simultaneously serve In more than two offices to be held: (1)
by appointment of the Governor, or Governor and Council, or by
either branch of the Legislature, or (2) by election of the people of
the state or any county.

A list of executive and judicial offices are specifically
from a seat in the Legislature by Article 2. Also, the offices of
Supreme Judicial Court Justice and Judge of Probate are singled
out as incompatible with membership in the Governor’s Council.
Lastly, Article 2 establishes that a conviction for bribery and cor-
ruption operates as grounds for disqualification from any public
office.
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Article 8 of the Amendments
This article originated in the Massachusetts Constitutional Con-

vention of 1820. Its basic provisions relate to: (1) the establishment
of definitive guidelines as to prohibitions against state and federal
multiple officeholding, (2) the extension of the disqualification of
judges to sit hi the Legislature or Executive Council (previously

to judges of the Supreme Judicial Court and judges of Pro-
bate) to judges of other courts, and (3) a limitation on the number
of offices which may be held by a judge of the Court of Common
Pleas.
Article 65 of the Amendments

Article 65 was ratified in 1918 and provides that a state legis-
lator cannot resign and accept another office which was created or
the emoluments thereof were increased during his or her term.

Massachusetts Statutory Prohibitions
In addition to constitutional prohibitions, 16 state statutes further

regulate the practice of multiple officeholding. Two such statutes
affect state and federal dual officeholding: (1) a federal judge can-
not hold state judicial office and (2) a referee in bankruptcy is
barred from any judicial office.

On a municipal level of government, one statute would allow a
mayor or city councillor to hold anther unpaid city office if the city
adopts the statute. Another law makes a city councillor ineligible
during his term to any other office payable by the city. This prohibi-
tion has been applied to other city and town officials by judicial fiat.
A third statute disqualifies members of school committees from an-
other office payable out of the city treasury.

By statute an assessor may not hold the office of collector or
deputy collector of taxes and neither a registrar of voters nor his

may serve in any other office at the same time.
Conflict of interest provisions limit the number of state, county

and municipal commissions and boards upon which a person may
be a member. In regard to municipal boards, however, exceptions
can be made to allow simultaneous membership of one person on
more than one board subject to authorization by the voters at a
town meeting. These exceptions are allowed to help sparsely popu-
lated small towns fill the necessary town offices most effectively.
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An employee of the state is expressly barred from receiving more
than one salary from that source at the same time. Special services
performed outside of the usual working hours, for which wages
accrue, are not included in this prohibition.

On a county level no incumbent of the office of Attorney General,
District Attorney, Justice of Superior Court, Clerk of Courts or
Sheriff may be County Treasurer.

Incompatibility at Common Law jjj)
Even though neither the constitution nor the statutes specifically

bar a person from holding two particular offices that person may
still be barred if the offices are found to be incompatible at common
law. Each case is different and the courts, rather than use a uni-
versal test, have generally relied on “elements of incompatibility.”
These elements involve such issues as (1) is one office subordinate
to the other and subject in some degree to the supervisory power of
the other, or (2) does the incumbent of one office have the power
of appointment or removal as to the other office. The offices of Gov-
ernor’s Council and State Representative have been ruled incom-
patible at common law.

Under common law rule the acceptance of a second incompatible
office vacates the first office. This rule is ignored in certain cases.
For example, when a member of a local board is appointed by that
board to a second incompatible office, then it is the second office
that is vacated and not the first. To allow the member to retain the
second office would be to affirm an improper appointment.

Prohibitions of Other States
Every state has at least some form of constitutional prohibition

against multiple officeholding. Only Idaho and Hawaii do not pro-
hibit state and federal dual officeholding. Nine states have explicit
blanket prohibitions against one person holding more than one state
office, state “office of profit” or “lucrative” state office at the
time. In all, 36 states use the teims “office of profit” or “lucrative”
office to limit incumbencies among certain selected offices. The
definition of the terms differs from state to state.

The constitutions of 37 states disqualify a legislator from holding
office under the state, federal, or a foreign government at the same

time. Of the remaining twelve states, seven do not allow legislators
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to concurrently hold a federal office but omit any disqualification
in the case of state positions. The other five states have more indi-
vidualized restrictions relative to legislators and other offices.

By statute, legislators in North Carolina and New Jersey may
simultaneously serve in local municipal office. This practice is also
allowed in most states though not specifically sanctioned. Only five

constitutionally prohibit state and local multiple offlceholding
ay legislators.

At least 27 states have constitutional provisions similar to Article
65 of the Amendments to the Massachusetts Constitution limiting
lawmakers’ eligibility to accept certain appointments during their
terms. In 17 jurisdictions the constitutions prevent a legislator from
accepting an appointment to any state civil office during his term.

Only five states do not have a specific constitutional ban against
dual service by members of the judiciary.

Prevalence of Multiple Officeholding in Massachusetts
There are no constitutional or statutory prohibitions against

multiple officeholding on a state and local level and the most signifi-
cant examples of this practice occur within these two levels of gov-
ernment. A comparison of such multiple officeholding during the
years 1933-1937 and the years from 1967-1972 indicate that a fairly
steady percentage of just under ten percent of the Legislature
simultaneously hold local elective office.

Some communities support multiple officeholding more than
others. The city of Quincy, for example, has traditionally elected
individuals to fill both state and local office at the same time. For
nineteen of the past twenty years the Mayor of Quincy has concur-
rently been a member of the General Court, and for the years 1969,
1970 and 1971 no less than four of the city’s five state legislators
were serving in city government at the same time.

Pros and Cons of Multiple Officeholding

Proponents of multiple officeholding argue that local and state
offices are complementary to each other. They stress that when
one person holds both state and local office then the work of both
offices can be done more efficiently. This is especially true when a
mayor occupies a seat in the Legislature. Also, in small sparsely
populated towns multiple officeholding is encouraged by statute and
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is most advantageous for those communities.
An obvious problem when one person holds more than one office

is that the added pressure and busy routine may prove physically
tiring and impair his capabilities in both offices. The rigors of per-
ennial campaigning cannot help but add to this problem.

A strong argument against multiple officeholding is that too much
power in the hands of too few can be open to abuse. Closely
to this argument is the view that multiple officeholding should be'e
barred so that the electoral process can be made more open to the
public, thus encouraging qualified people to actively participate.

%
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Origin and Scope of Study
' Senate Order, No. 1522 of 1972, which is reprinted on the inside
cover page of this report, directed the Legislative Research Council
to investigate and study the constitutional and statutory restric-
tions upon multiple officeholding in Massachusetts and the other
states. This order was adopted by the Senate on July 6, 1972 and
by the House of Representatives, in concurrence, on July 7, 1972.

It is most difficult to simply define the exact meaning of the term
“multiple officeholding” since that is determined by various consti-
tutional provisions, legislative enactments, and subsequent judicial
interpretations. In general the concept of multiple officeholding in-
volves one person holding two or more governmental positions at
the same time. Once you move beyond this basic concept, however,
problems arise that depend upon the specifics of the constitutional
prohibitions or statutes as they are applied to the given situations.
Problems, for example, as to what is meant by the term “office,” or
as to which combinations of offices are “incompatible,” inevitably
develop in all jurisdictions where multiple officeholding is in any
way restricted, and these types of problems are dealt with in this
study.

This report further examines the prevalence of multiple office-
holding in Massachusetts, both in the past and in the present, as
well as the degree to which this practice is restricted by prohibi-
tions of the federal and state constitutions, by statutes, and by the
rules of the common law. The issue of multiple officeholding has

®iong been a controversial one, hence this report also presents some
of the benefits and disadvantages of the practice, and gives ample
consideration to the actions of other states in this area.

Prior Proposals
As recently as 1971 and 1972 proposals have been filed with the

General Court in regard to multiple officeholding. Both House, No.
4466 of 1971 and House, No. 1562 of 1972 proposed a new consti-

(Htjp (CunnmniUTpalth of iHaaaarljuaptta

MULTIPLE OFFICEHOLDING

CHAPTER I. INTRODUCTION
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tutional amendment which provided that no person would be able
to hold more than one salaried elected office in the state, local, or
county governments at the same time. These proposals were sum-
marily rejected by the Legislature in both years.

A less restrictive proposal was filed in 1965. Senate, No. 60 sought
to prevent a member of the General Court from accepting any ap-
pointive position in any level of government during his term
office. This proposed constitutional amendment was also rejected.
The bill received an unfavorable report from the Committee on
Constitutional Law on April 13, 1965 and was placed on file.

Examples in English Law. The practice of one person holding
more than one office at the same time is by no means a new one,
and prohibitions against multiple officeholding have their roots far
back in English law. As early as the year 1189 during the reign
of Richard I, the sheriff was not allowed to hold the office of justice
in his own county.1 Then, in 1372 English law excluded sheriffs
from membership in the House of Commons.2 Tax collectors were
also excluded from the House of Commons in 1695, and by 1701 the
prohibition was extended to include all customs officers and com-
missioners as well.3

The most sweeping provision in English law in the area of multi-
ple office-holding was included in the Acts of Settlement of 1700.
The prohibition read as follows:

That no person who has an office or place of profit under the
King, or receives a pension from the Crown, shall be capable
of serving as a member of the House of Commons.4

This uncompromising enactment had but a short life, however,
as it was repealed and replaced by the Place Act of 1705 which
was of a much less restrictive nature.

In essence the Place Acts of 1705 and 1742 excluded long lists

Historical Background

i Stubbs, William, Constitutional History of England, Clarendon Press,
Oxford, 1903, p. 575.

2 46 Edward 111. Re-enacted 23 Henry VIII
3 5 and 6 Will, and Mar., Cap. VII.
4 12 Wm. HI., Cap. 11, 3.
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of officers from membership in the House of Commons. 1 These
designated lists disqualified a number of commissioners, deputies
and clerks who were holding positions in various government de-
partments. The Place Act of 1705 also contained a reelection pro-
vision which affected a member of the Commons who accepted
another office during his term, which did not disqualify him under
the law from his seat in the Commons. Even though not disquali-

such a member would nevertheless have to stand for reelection
and gain the approval of his constituency in order to retain his
seat.

The rule of the common law in England also played a role in
prohibiting certain instances of multiple officeholding. At common
law, one person could not hold two or more incompatible offices at
the same time, that is, offices which “from the multiplicity of busi-
ness in them cannot be executed with care and ability; or when
their being subordinate and interfering with each other, it induces
a presumption they cannot be executed with impartiality and
honesty.”2

Examples in the American Colonies. During the colonial period
in America many colonies enacted prohibitions against multiple
officeholding. Virginia established the rule that no member of the
House of Burgesses could hold any other office during his term. The
colony of New Jersey excluded from the Assembly all persons who
held an office of profit under the government, and Maryland enacted
a similar provision. Pennsylvania passed a law providing that no
member of the Assembly could hold any other office except in the
militia. The colony of North Carolina, on the other hand, singled
out certain officials as being ineligible for a seat in the Assembly. 3

Under the colonial system, however, the legislative assembly
itself was not separate from the executive. In fact, the Governor
usually sat in the upper house and had the power to vote, engage
in debate and otherwise influence legislation. Such an interming-

1 4 Anne, Cap. VIII and 15 George 11, Cap. XXII.
2 Coke, Sir Edward, The Fourth Part of the Institutes of the Laws of

England, E. and R. Brooke, London, 1797, Cap. 78, p. 310.
Luce, Robert, Legislative Assemblies, Houghton and Mifflin Company,
Boston, 1924, p. 265.
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ling of powers between the legislative and the executive was a
source of unrest throughout the colonies.

Experience in Colonial Massachusetts. Though other colonies
may have moved to curb the practice of multiple officeholding, the
custom was one of long standing in Massachusetts. By the year
1760, however, many leaders were seriously criticizing the practice
and pointing out the abuses of power which were a direct result of
multiple officeholding. Indeed the problem became most alarmingly'
obvious in 1760 when Lieutenant-Governor Thomas Hutchinson
was appointed Chief Justice of the Superior Court. For, not only did
Hutchinson hold these two vital offices but at the same time he was
Commander of the Castle (the fort on Castle Island), a member
of the Province Council, which was the upperbranch of the General
Court, and Judge of Probate for Suffolk County.1

The commonly held sentiment of that time was that such a col-
lection of offices carried self-interest much too far. Moreover,
Hutchinson proceeded to use his positions to promote relatives and
friends to other profitable offices. John Adams had an appropriate
comment on the extent of the situation in the case of Andrew Oliver
who was Hutchinson’s brother-in-law, Secretary of the Province,
Judge of the Inferior Court of Common Pleas of Essex County and
a member of the Council:

“Has not his Honor the Lieutenant-Governor discovered to
the people, in innumerable instances, a very ambitious and
avaricious disposition? Has he not grasped four of the most
important offices in the Province into his own hands? Has not
his brother-in-law, Oliver, another of the greatest places in
government? Is not a brother of the Secretary, a judge of the
superior court? Has not that brother a son in the House? Has
not the Secretary a son in the House, who is also a judge in
one of the counties? Did not that son marry the daughter of
another of the Judges of the Superior Court? Has not the
Lieutenant-Governor a brother, a Judge of the pleas in Boston,
and a namesake and near relation who is another Judge?
Has not the Lieutenant-Governor a near relation who is reg-
ister of his own court of probate, and deputy secretary? Has
he not another near relation who is Clerk of the House of
Representatives? Is not this amazing ascendency of one family

1 Brennan, Ellen E., Plural Office-Holding in Massachusetts 1760-1780, Uni-
versity of North Carolina Press, Chapel Hill, 1945, p. 32.
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foundation sufficient on which to erect a tyranny? Is it not
enough to excite jealousies among the people?” i

Lieutenant-Governor Hutchinson was not the only example of
multiple officeholding in the colony by any means; he merely car-
ried the practice to an extreme. At least two other Councillors
were Superior Court Justices and they also held other judicial offi-
ces. In fact, the entire Superior Court at that time was made up of

There are indeed many more examples, too numerous
to list.

James Otis, a bitter enemy of Hutchinson, wrote a series of news-
paper articles in which he strongly condemned the holding of multi-
ple offices. In the opinion of Otis, any Representative who accepted
another office during his term deserved to be “branded with in-
famy” and disqualified from ever serving again.2

Another author, Oxenbridge Thacher, also opposed multiple of-
ficeholding, but he took a more moderate approach than Otis.
Thacher conceded that the practice of one man holding more than
one office may have been justified in the early days of the colony
when “gentlemen of education and ability” were not so easily found,
but by 1760 Thacher felt that necessity had long ceased to exist.3

It was clear that the rationale that linked all opponents of the
practice of multiple officeholding was that too much power in the
hands of too few men constituted a great danger to the safety of
the state. The experience of the colonial period was not forgotten
when it came time to draw up the constitution of the new State of
Massachusetts after the end of the Revolutionary War.

1 Op. cit., pp. 179-180.
2 Ibid., p. 58.

3 Ibid., p. 59.
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Convention of 1787. The framers of the Constitution had a strong
belief in the principle of separation of powers and were well aware
of the abuses which could follow from unlimited multiple office-
holding. The report of the Committee of Detail sought to resolve
such problems when it offered this provision to the Convention: ,

The members of each house shall be ineligible to, and in-
capable of holding any office under the authority of the United
States, during the time for which they shall respectively be
elected; and the members of the Senate shall be ineligible to,
and incapable of holding any such office for one year after-
wards.1

The incompatibility provisions of the clause were readily accepted
by the Convention but debate centered around the ineligibility pro-
hibitions which would not allow a member of Congress to resign
and accept another federal office. Elbridge Gerry opposed any
amendment to the Committee’s suggested prohibition, warning that
all the efforts of the Convention to separate the powers of the three
levels of government would “be destroyed by admitting the legis-
lators to share in the executive, or to be too much influenced by
the executive, in looking up to him for offices.”2 George Mason
argued that this part of the provision was “the cornerstone on
which our liberties depend - and if we strike it out we are erecting
a fabric for our destruction.”3

The eloquent Alexander Hamilton spoke in opposition to the
extent of the clause even while affirming his belief in its under-
lining principles:

I confess there is danger where men are capable of holding
two offices. Take mankind in general, they are vicious—their
passions may be operated upon. . . . Our prevailing passions
are ambition and interest; and it will ever be the duty of a
wise government to avail itself of these passions, in order to
make them subservient to the public good—for these ever

CHAPTER 11. CONSTITUTIONAL PROHIBITIONS
United States Constitution

1 Farrand, Max, Records of the Federal Convention of 1787, Volume 11,
Yale University Press, New Haven, Conn., 1911, p. 180.

2 Ibid., Vol. I, p. 393.
3 Ibid., pp. 380-1.
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induce us to action. Perhaps a few men in a state, may from
patriotic motives, or to display their talents, or to reap the
advantage of public applause, step forward; but if we adopt
the clause, we destroy the motive. I am therefore against all
exclusions and refinements, except only in this case: that when
a member takes his seat, he should vacate every other office. 1

A compromise was reached as a result of these debates and ulti-
this draft became Article I, section 6, clause 2 of the Con-

stitution.

Article I, Section 6. Clause 2. This clause retains the prohibitions
against a member of Congress holding another federal office at the
same time, but the compromise of the Convention is reflected in
the first part of the clause. Under the adopted provision, a member
of Congress is allowed to resign and accept another federal office
unless that particular office was created or the pay was increased
during the member’s term. Article I, section 6, clause 2 reads as
follows:

No Senator or Representative shall, during the time for
which he was elected, be appointed to any civil Office under
the Authority of the United States, which shall have been cre-
ated, or the Emoluments whereof shall have been increased
during such time; and no Person holding any Office under the
United States, shall be a Member of either House during his
Continuance in Office.

The term “office” as used in this clause has been defined as “a
public station, or employment, conferred by the appointment of
government. The term embraces the idea of tenure, duration, emol-
uments and duties.”2 Members of Congress have had their seats
declared vacant as a result of accepting commissions in the United
States Army, while members taking positions as directors and
trustees of public federal institutions, appointed by law, have not
been disqualified. 3

* In a recent case before the United States District Court for the
District of Columbia the court held that Article I, section 6, clause 2
renders a member of Congress ineligible to hold a commission in
the Armed Forces Reserve during his continuance in office. At the

1 Op. cit., Farrand, pp. 381-2.
2 U. 8. v. Hartwell , 6 Wall. (73 U. S.) 385, 18 L. Ed. 830 (1867).
3 Willoughby, Westel W., The Constitution of the United States, Vol. I,

Baker, Voohis and Company, New York, 1929, p. 605.



[Mar.SENATE No. 1609.20

time of the decision some 117 Senators and Representatives held
commissions in a branch of the military reserve. By way of remedy
to the situation the court saw “no reason to believe that Congress
and the Executive will be unable to accommodate themselves vol-
untarily to the decision, and to phase out the incompatibility having
due regard for the special status of the Congressmen then seated.”1

Over the years various devices have been used to
the prohibitions enunciated. For example, in 1909 when President-
Elect Taft wished to appoint Senator Knox to Secretary of State
it was pointed out that the Senator was ineligible since the secre-
tary’s salary had been increased during the Senator’s term in office.
The Congress then proceeded to enact legislation reducing the sal-
ary to that which it had been before the increase and the Senator
proceeded to accept the appointment.2

It must also be noted that this clause does not bar Congressmen
from holding state office during the term for which they have been
elected. Senator LaFollette retained the office of Governor of Wis-
consin until January of 1906 even though the Senate, after his
election to that body, met in an extra session the preceding March.
The Senator, however, did not take the oath or appear in the Sen-
ate until January 1, 1906.3 Senator Jacob Javits of New York per-
formed a similar maneuver in more recent times. Mr. Javits was
elected Attorney-General in 1954 and his term was scheduled to
expire on January 1, 1959. In 1956, however, he was elected to the
United States Senate with his term to commence on January 3,
1957. A problem arose since the Republican dominated New York
Legislature which had the authority while in session to fill vacan-
cies in the office of Attorney-General would not be in session until
January 9, 1957. Senator-Elect Javits chose to keep his office of
Attorney-General until that time and only after the new legislature
met did he tender his resignation and take the oath as Senator.#
For a period of six days New York was without one-half of its

1 Reservists Committee to Stop the War v. Laird, 323 F. Supp. 833, 843
(1971).

2 Op. cit., Willoughby, p. 607.
3 Ibid., p. 606.
4 “Dual Office Holding and Conflicts in Appointive Powers,” St. John’s Law

Review, Volume 31-33, 1957, p. 261.
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representation in the Senate.
Thus, there is nothing in the United States Constitution to pro-

hibit multiple officeholding in general. Article I, section 6, clause
2 is indeed limited in its extent. The sole statutory prohibition in
this area will be dealt with in the next chapter.

Massachusetts Constitution
’ Article 30 of the Declaration of Rights. A major goal of the Con-
vention which met to draw up the Massachusetts Constitution in
1780 was to insure against a recurrence of the evils of the province
period when the government was able to be controlled by a few men
motivated by their own private interest. The aim of the Convention
was to establish a government of laws not men and the need for a
separation of the three departments of government was strongly
stressed. John Adams who laid much of the groundwork for the
Convention, especially in this area, had long adopted the following
philosophy:

We have all along contended, that the predominant passion
of all men in power, whether kings, nobles, or plebeians, is the
same; that tyranny will be the effect, whoever are the gov-
ernors, whether the one, the few, or the many, if uncontrolled
by equal laws, made by common consent, and supported, pro-
tected, and enforced by three different orders of men in
equilibriaJ

Thus, the new State Constitution contained a definite prohibition
against the intermingling of powers among the three departments
of government, as found in Article 30 of the Declaration of Rights:

In the government of this commonwealth, the legislative
department shall never exercise the executive and judicial
powers, or either of them: the executive shall never exercise
the legislative and judicial powers, or either of them: the
judicial shall never exercise the legislative and executive pow-
ers, or either of them: to the end it may be a government of
laws and not of men.

The idea that the government should be one of laws and not men
was thereby explicitly stated in the constitution.

This Article, however, is more theoretical than practical and
must be viewed in light of the more specific prohibitions against

i Op. cit., Brennan, p. 140.
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multiple officeholding such as are set out in Part 2, Chapter 6, Ar-
ticle 2. A Supreme Judicial Court decision in 1849 interpreted the
provisions of Article 30 to be “general in their terms, expressive
only of a principle, and not intended to mark with precision the
incompatibility of different offices.”1 In 1895 the Attorney General
held that Article 30 was intended to prohibit only the Legislature
as a body from exercising the duties of another department, since-
the limitations affecting individual members of the
are carefully set out in other provisions of the constitution which
would be plainly unnecessary if Article 30 were made to apply to
individuals.2

Part 2, Chapter 6, Article 2. This article was the last one to be
accepted by the Convention of 1780 and embodied the practical
prohibitions against multiple officeholding. Provisions are set out
in regard to plurality of offices, incompatible offices and even dis-
qualification from office because of corruption. The adopted article
is as follows:

No governor, lieutenant governor, or judge of the supreme
judicial court, shall hold any other office or place, under the
authority of this commonwealth, except such as by this con-
stitution they are admitted to hold saving that the judges of
the said court may hold the offices of justices of the peace
through the state; nor shall they hold any other place or
office, or receive any pension or salary from any other state
or government or power whatever.

No person shall be capable of holding or exercising at the
same time, within this state more than one of the following
offices, viz. judge of probate sheriff register of pro-
bate —or register of deeds and never more than any two
offices which are to be held by appointment of the governor,
or the governor and council, or the senate, or the house of
representatives, or by the election of the people of the state
at large, or of the people of any county; military offices and
the offices of justices of the peace excepted, shall be held by
one person.ig person.

No person holding the office of judge of the supreme judicial
court secretary attorney-general solicitor-general
treasurer or receiver-general judge of probate (commis-
sary-general president, professor or instructor of Harvard
College) sheriff clerk of the house of representatives
register of probate register of deeds clerk of the supreme

1 Commonwealth v. Kirby, 156 Mass. 577, 580, 2 Cush. 577, 580 (1849).

2 Opinion of the Attorney General, 1895, p. 233.



1973.] SENATE No. 1609. 23

judicial court clerk of the inferior court of common pleas
or officer of the customs, including in this description naval
officers shall at the same time have a seat in the senate or
house of representatives; but their being chosen or appointed
to, and accepting the same, shall operate as a resignation of
their seat in the senate or house of representatives; and the
place so vacated shall be filled up.

And the same rule shall take place in case any judge of the
said supreme judicial court, or judge of probate, shall accept
a seat in council; or any councillor shall accept of either of
those offices or places.

And no person shall ever be admitted to hold a seat in the
legislature, or any office of trust or importance under the gov-
ernment of this commonwealth, who shall, in the due course
of law, have been convicted of bribery or corruption in obtain-
ing an election or appointment.

The first paragraph of this article prohibits the chief officers of
the state from holding any other “office or place” under this state
or any other government. The inclusion of the word “place” and
this is the only clause in which the term is used makes this a
most comprehensive prohibition. A public officer has been defined
by the Supreme Judicial Court of Massachusetts as one “whose
duties are in their nature public, that is, involving in their per-
formance the exercise of some portion of the sovereign power
whether great or small, and in whose proper performance all citi-
zens irrespective of party are interested.”1 There has not been a
case where the term “place” has been precisely defined in Massa-
chusetts, hence it is difficult to draw a clear distinction of terms.
The question did arise, however, in 1917 as to whether the position
of delegate to a state constitutional convention was both an office
and place as set out in the Constitution. Some insight into the
problem was provided by the Attorney General when he decided
that a delegate holds a place but not an office under the Common-
wealth. In his opinion, the position of delegate to such a convention
called for a person to act in an “advisory capacity in framing a
scheme or change of government to be submitted to the people for
adoption or rejection,” and not in the exercise of some power of
government as would be necessary to qualify the position as an
office.2 The effect of this decision was that the Governor, Lieuten-

1 Attorney General v. Tillinghast, 89 N.E. 1058, 303 Mass. 631 (1909).
2 5 Opinion of the Attorney General, 1917, p. 20, 25.
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ant-Governor, and the Supreme Judicial Court Justices were ex-
cluded from a “place” as delegates while all other officers, such as
Superior Court Justices and legislators, were eligible to be dele-
gates.

In 1955 Governor Christian A. Herter was offered an appoint-
ment by the President of the United States to the Federal Civil
Defense Advisory Council. The Justices of the Supreme Judicial
Court blocked the appointment because in their opinion member-
ship in such a Council was both a place and an office under the
government of the United States.1 Since chapter 6, article 2 pro-
hibits the Governor from holding a place or office under any other
state or government, the Governor could not constitutionally accept
the appointment without sacrificing his office as Governor.

In a later opinion, the Court held that the Governor could be
appointed as an ex officio member of an unpaid commission estab-
lished to help celebrate the 100th anniversary of the Civil War. The
Governor’s position on this commission was not viewed as his hold-
ing an “office or place” but represented merely a formalizing of his
relationship to the historic event.2

These prohibitions are not to be misconstrued as ineligibility
provisions. Although the chief officers of the state may not “hold”
any other office or place, that does not mean that they may not
run for and accept another office, as long as they are willing to ac-
cept the consequences as well. For example, in 1939 the Lieutenant
Governor was appointed and took the oath of office as a member
of the Fall River Board of Finance while still retaining his office as
Lieutenant Governor. When the situation was brought to the at-
tention of the Attorney General he ruled that the Lieutenant Gov-
ernor could serve as a member of the local board but as soon as
he took the oath for the board he automatically resigned as Lieu-
tenant Governor. 3 As Lieutenant Governor he was barred by
Article 2 from holding any other office and by common law upon

1 Opinion of the Justices, 126 N.E. 2d 115, 332 Mass. 759 (1955).
2 Opinion of the Justices, 150 N.E. 2d 693, 337 Mass. 777 (1958).
3 Opinion of the Attorney General, January 10,1939, p. 18.
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his acceptance of a second office he vacated the first office.1

The only exceptions to these particular provisions are that the
Governor and Lieutenant Governor may also hold incidental offices
allowed by the Constitution, and a judge of the Supreme Judicial
Court may also be a local justice of the peace.

Four offices are specifically named in the next paragraph of
Article 2. A person cannot hold more than one of these offices at
'the same time: justice of the peace, sheriff, register of probate,
register of deeds. While these offices are exclusive and incompati-
ble of each other, this particular provision does not necessarily
make them exclusive of other offices not named in the clause. For
example, one person may hold the office of Register of Probate for
Hampden County and also be a special justice of the district court
at Holyoke at the same time.2

The next prohibition is dictated by the method of selection to
office. No individual may hold more than two offices at the same
time which are to be held:

1. by appointment of the Governor
2. by appointment of the Governor and Council
3. by appointment of the Senate
4. by appointment of the House of Representatives
5. by election of the people of the state at large
6. by election of the people of any county.

The office of Justice of the peace is again excepted as well as mili-
tary offices.

The third paragraph of the article lists the officers that are to be
excluded from a seat in the Legislature. This prohibition follows
the pattern of the English place bills in that it excludes an enumer-
ated list and not all officers from the General Court. Executive as
well as judicial officers are excluded as follows:

Judge of Supreme Judicial Court
Secretary of State
Attorney General
Solicitor General
Treasurer
Judge of Probate
Sheriff

Commonwealth v. Hawkes, 123 Mass. 525 (1878).
8 Opinion of the Attorney General, 1929, p. 634.
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Clerk of the House of Representatives
Clerk of Inferior Court of Common Pleas
Clerk of Supreme Judicial Court
Register of Probate
Register of Deeds
Officer of the Customs, including naval officers

Thus, none of the listed officeholders may simultaneously hold a
seat in the General Court and conversely should a legislator accept
one of the enumerated offices then he would vacate his seat in thetiV
Legislature upon such acceptance. For, it must be noted that this
prohibition also does not render these officeholders ineligible for
a seat in the General Court. They may run for legislative office and
if elected the common law rule would again apply, in that upon
acceptance of a seat in the Legislature the first office would be
automatically vacated. In 1800, the House of Representatives de-
cided that a Judge of Probate who resigned from his judicial office
only after being elected representative was qualified to take his
seat when the Legislature met in the new session.l

Article 2 further provides that the same rule as applied above to
Supreme Court Justices and Probate Judges holding a seat in the
General Court shall also apply to those particular officeholders ac-
cepting a seat in the Governor’s Council. By the same token a Coun-
cillor is specifically excluded from holding either of these two
offices.

The last section of the article establishes that a conviction for
bribery and corruption operates as grounds for disqualification
from any public office. The reason for this type of provision being
included in this article can be traced to the English experience
wherein multiple officeholding was seen as akin to bribery in that
each destroyed the independence of action of the officeholders.

There are at least two obvious omissions in this article in that
there is no specific mention of federal officeholding or officeholding
on a local level. Certainly the chief officers of the state may not
hold local or federal offices but in regard to the other offices of the
state or counties the Supreme Judicial Court has held that the
constitutional provisions relating to incompatibility or plurality of

1 Cushing, Luther S., Reports of Controverted Elections in Massachusetts
from 1780-1852, Wright and Potter, Boston, 1853, p. 39.
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offices have no reference to city or town offices. 1 Consistent with
that decision, in 1938 the Attorney General saw nothing unconsti-
tutional in the fact that the mayor of the City of Newburyport was
also a special justice of the district court at Newburyport. 2 In fact,
state and local dual officeholding has long been practiced in this
Commonwealth since no constitutional amendments have passed
that would bar the practice. Such has not been the case, however,
in the area of state and federal multiple officeholding where con-
stitutional action has been taken by the Commonwealth.

Article 8 of the Amendments. The United States Constitution was
ratified some seven years after the Massachusetts Constitution was
approved by the citizens of the Commonwealth. The federal con-
stitution did not contain any prohibitions against the simultaneous
holding of federal and state offices and problems arose due to a lack
of any definitive guidelines in this area of multiple officeholding.

The Massachusetts House of Representatives has the final say in
cases of contested elections for membership in that branch. In 1790
by a vote of 137-24 the House decided that persons holding offices
under the United States similar to those declared by the state con-
stitution to be incompatible with seats in the Legislature do not
have a constitutional right to retain their seats in the General
Court.3 Also in that same year the House ruled that the office of
United States District Attorney for the district of Massachusetts
was incompatible with a seat in the Legislature.4 Likewise in 1791
it was held that a judge of the United States District Court could
not simultaneously hold a seat in the General Court of the Com-
monwealth.5

An exception was made by the House in 1807 when it allowed
a deputy postmaster to retain his seat in the Legislature. 6 Then
again in 1814 the House decided that a chaplain in the U.S. Army
could not hold the office of state representative. 7

1 Wood v. Board of Election Commissioners of Cambridge, 168 N.E. 181,
269 Mass. 67 (1929).

2 Opinion of the Attorney General, August 26, 1938, p. 99.
3 Op. cit., Cushing, p. 28.
4 Ibid.
s Ibid., p. 30.
6 Ibid., p. 55.
1 Ibid., p. 194.
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In order to clarify the confusing situation in the area of state and
federal multiple officeholding, the Massachusetts Constitutional
Convention of 1820 drew up Article 8 of the Amendments which
was ratified and adopted by the people on April 9, 1821. Two other
objectives were also achieved through the adoption of Article 8:
(1) the disqualification of judges to sit in the Legislature or Coun-
cil, which was previously limited to judges of the Supreme Judicial
Court and judges of Probate, was extended to judges of other
courts, and (2) the number of officers that a judge of the Court of
Common Pleas might hold was severely restricted. Article 8 of the
Amendments reads as follows:

Art. VIII. No judge of any court of this commonwealth
(except the court of sessions) and no person holding any office
under the authority of the United States (postmasters ex-
cepted) shall, at the same time, hold the office of governor,
lieutenant governor, or councillor, or have a seat in the senate
or house of representatives of this commonwealth; and no
judge of any court in this commonwealth (except the court of
sessions) nor the attorney-general, solicitor-general, county
attorney, clerk of any court, sheriff, treasurer and receiver-
general, register of probate, nor register of deeds, shall con-
tinue to hold his said office after being elected a member of
the Congress of the United States, and accepting that trust;
but the acceptance of such trust by any of the officers afore-
said shall be deemed and taken to be a resignation of his said
office; and judges of the courts of common pleas shall hold
no other office under the government of this commonwealth,
the office of justice of the peace and militia offices excepted.

Thus, included in Article 8 are prohibitions against state and
federal multiple officeholding. A general prohibition excludes any
person holding federal office, except postmasters, from also hold-
ing the office of Governor, Lieutenant Governor, Councillor, State
Senator, or State Representative at the same time. Conversely,
certain state and county officers are specifically barred from con-
tinuing in their office after acceptance of a seat in Congress
Attorney General, Solicitor General, County Attorney, Clerk of
any Court, Sheriff, Treasurer and Receiver General, Register of
Probate and Register of Deeds.

In this area of multiple officeholding prohibitions, however, a
state must be careful not to overstep its power of control over
elections. The Constitution of United States, Article I, Section 5,
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Clause 1 ordains that the House and Senate shall be the judge of
the elections, returns and qualifications of its own members. When
the State of Wisconsin sought to bar a state judge from a primary
election for nomination for United States Senator the court held
that the jurisdiction of the Senate to pass on the qualifications of
its own members was exclusive and not subject to review.l

In avoidance of such a pitfall, Article 8 expressly states that
acceptance of a seat in Congress by a state or county officer in-
cluded in the prohibition shall be taken to be a resignation of his
state or county office. The State of Massachusetts is not presum-
ing to deny such a person the right to his or her seat in Congress;
however it expressly stipulates that the state or county office,
over which the state does have control, shall be vacated upon ac-
ceptance of a seat in Congress. Also, in the first part of the article
no mention is made of a similar declaration as applied to “offices
under the authority of the United States.” The state again avoids
saying that which it would be powerless to enforce, that is, that
an office under the authority of the United States should be vacated
by holding an office in state government.

Article 8 of the Amendments further provides that no judge of
“any” court of Massachusetts may hold the office of Governor,
Lieutenant Governor, Councillor, State Senator or State Representa-
tive while continuing in judicial office. Also if a judge or “any” court
should be elected to Congress he would vacate his office as judge.
The only exception to these prohibitions is a judge in the Court
of Sessions. This Article excludes a judge of the Courts of Com-
mon Pleas from holding another office under the government of
the Commonwealth. Justices of the peace and military offices are
the only offices excepted from this last prohibition.

The Court of Sessions was excepted from the prohibitions of
this article since it never had any jurisdiction over civil actions,
and at the time of this Amendment the Court’s criminal jurisdic-
tion had also been transferred, so that its functions were principally
administrative. 2 The Court of Common Pleas, on the other hand,

1 State ex rel. Wettengel v. Zimmerman, 24 N.W. 2d 504, 249 Wis. 237
(1946).

2 The Courts of Sessions were abolished by Chapter LXXVII of the Laws
of Massachusetts passed on February 26, 1828.
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had jurisdiction at that time over most civil actions and also over
its share of criminal actions as well. The intention of the Amend-
ment was clearly “to exclude the judges of all organized courts,
established to administer the judicial power of the Common-
wealth, from sharing in the exercise of the supreme legislative
or executive power.” 1

The prohibitions that apply to judges under Article 8, however,
are not as sweeping as those that apply to Supreme Judicial Court
justices under Chapter 6, Article 2 of the original constitution.
For example, a Superior Court Justice was allowed to hold a po-
sition on a local appeals board created by the Federal Selective
Training and Service Act which is filled by appointment of the
President.2 A judge of the Supreme Judicial Court would be barred
from such an office by the provisions of Chapter 6, Article 2. How-
ever, judges of courts lower than the Supreme Judicial Court are
not specifically excluded from holding an office or place under the
authority of the United States, such judges are only excluded from
Congress. Issues of incompatibility and separation of powers may
be involved but there is no specific constitutional exclusion in
either the federal or the state constitution.

Related Amendments. Officers of Harvard College were excepted
from Chapter 6, Article 2 by Article 27 of the Amendments which
was ratified in 1877. Then in 1918, Article 53 of the Amendments
annulled that part of Article 2 which referred to the appointment
of commissary general.

Article 65 of the Amendments is of more import than these
two very minor amendments. This article states in part that “no
person elected to the General Court shall during the term for
which he was elected be appointed to any office created or the
emoluments whereof are increased during such term.” Article 65
was ratified in 1918 and though not strictly an amendment to bar
multiple officeholding, it is sometimes applicable to that area. For
instance, in 1965 members of the General Court were prohibited
from accepting appointments to the Advisory Council on Educa-

1 Commonwealth v. Hawkes, 123 Mass. 525 (1878)
2 Opinion of the Justices, 29 N.E. 2d 738, 307 Mass. 613 (1940).
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tion since this council had been created during their term. 1 An-
other example occurred in 1964 when a legislator was not permit-
ted to accept an appointment to the office of Registrar of Motor
Vehicles since during the member’s term, in fact, just before the
appointment was to be made, the Registrar’s salary had been in-
creased from $12,500 to $16,000.2

1 Opinion of the Attorney General, December 21, 1965, p. 197.
2 Opinion of the Justices, 202 N.E. 2d 234, 347 Mass. 803 (1964).
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As noted in the preceding chapter the United States Constitution
contains only a limited prohibition against multiple officeholding,
and the sole federal statutory prohibition in this area also is very
limited. The statute, as most recently amended in 1970, specifically
states that:

appropriated funds are not available for payment to an
individual of pay from more than one position if the pay of
one of the positions is paid by the Secretary of the Senate or
the Clerk of the House of Representatives, or one of the posi-
tions is under the Office of the Architect of the Capitol, and if
the aggregate gross pay from the positions exceeds $7,724
a year.l

Though there are other limitations and exceptions in the statute
this is the major prohibition. The term “position” is defined as a
civilian office or position, appointive or elective, in any of the three
branches of government of the United States or in the govern-
ment of theDistrict of Columbia.2

This statute is of little consequence in controlling multiple office-
holding; in fact it has long been regarded as guarding not so much
against the evils of multiple officeholding as against the possi-
bility that a civil servant might receive additional pay for per-
forming additional duties which properly belong to another. There
have been rulings which state that if a person holds two distinct
offices, each with its own duties and compensation, then this
statute would not keep him from receiving two salaries.3 For
example, a clerk in the Office of the President was allowed to re-
ceive compensation as clerk of a committee in Congress as well.4

Some examples where dual compensation was disallowed il-
lustrate the limited practical effect of the law: (1) an assistant
medical referee in the pension bureau was not entitled to payments

United States Code

CHAPTER HI.

FEDERAL AND MASSACHUSETTS
STATUTORY PROHIBITIONS

1 5 U.S.C.A., s. 5533.
2 5 U.S.C.A., s. 5531.
3 16 Opinion of the Attorney General 7 (1878).
4 U. S. v. Saunders 7 S. Ct. 467, 120 U.S. 128 (1887).



1973.] SENATE No. 1609. 33

for services performed as an examining surgeon, and (2) a super-
intendent of construction of a public building temporarily as-
signed the duties of Supervising Architect of the Treasury could
not receive both salaries. 1

On another front two state statutes foreclose combinations of
both state and federal officeholding and the simultaneous incum-
bency in federal and certain local government positions. A person
holding judicial office under the laws of the United States is barred
from holding judicial office, except the posts of trial justice or
justice of the peace, under the Commonwealth of Massachusetts
by General Laws, Chapter 220, section 11. Secondly, a referee in
bankruptcy may not simultaneously hold any judicial office nor
that of clerk or assistant clerk of any court or register or assist-
ant register of probate and insolvency under the terms of Gen-
eral Laws, Chapter 220, section 12, as in the previous statute, the
office of justice of the peace is exempt from the disqualification.

In addition to the constitutional prohibitions against multiple
officeholding in Massachusetts there are 16 statutes which further
regulate the practice. Two have already been mentioned and three
other statutes affect persons holding certain city offices. The first
permits the mayor or a city councillor to hold any other city
office for which there is no compensation, if the city adopts the
provisions of General Laws, Chapter 39, section 7. Under the terms
of section 8 of Chapter 39, a city councillor is ineligible, during
his elected term, for any other office payable by the city. This
prohibition extends to appointments received from any authority
and includes positions filled by election of the city council or one
of its branches.2

This latter statute has also been applied to city officers other
than city councillors. Thus, when a member of the New Bedford
Board of Health accepted an appointment as quarantine officer for

Related Massachusetts Law

Municipal Government

Fraser v. U.S., 16 Ct. Cl. 507 (1880) and Graham v. U.S. 29 Ct. Cl.
404 (1894).

2 Opinion of the Attorney General, June 27, 1939, p. 84.
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the city, the Supreme Judicial Court invalidated the appointment
since it would result in the member receiving two salaries from
the city. Though the statute did not apply directly to the present
case, nevertheless the Court stated that the principle on which
the statute was founded applied to this election by the Board of
Health.1 The same language was used by the Court in 1926 when
it barred a member of the Medford School Committee from simul-
taneously holding the position of salaried school physician. 2

A situation similar to this last example above would create
little dispute today since the third statute affecting only city office-
holders, General Laws, Chapter 43, section 32 which was passed in
1949, expressly provides that “no member of the school committee,
except the mayor, shall while a member thereof, hold any other
office or position the salary or compensation for which is payable
out of the city treasury.” This statute is less restrictive than the
prohibition against city councillors holding another paid city office
since the former would allow a school committee member to re-
sign and accept another city post while a city councillor cannot
accept another salaried office “during the term for which he was
chosen.”

Two other statutes restrict certain officeholders in both cities
and towns: (1) General Laws, Chapter 41, section 24 provides that
an assessor may not hold the office of collector of taxes or deputy
collector of taxes, and (2) General Laws, Chapter 51, section 25
states that the registrar and the assistant registrar of elections
may not hold any other local, state or federal office, with the
exception of justice of the peace and officer in the state militia.
Also, should a registrar or his assistant accept any other office the
statute explicitly provides that he shall vacate his office as reg-
istrar or assistant registrar. When the question arose in 1964 as to
whether the word “office” in the law prevented an employee of a
town from serving on the board of registrars, the Attorney Gen-
eral ruled that the word “office” was used in this law in the con-
text of its traditional meaning and did not bar all governmental
employees from service as registrars:

1 Gaw v. Ashley, 195 Mass. 173 (1907).
2 Barrett v. Medford, 254 Mass. 384 (1926).
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Clerks, civil service personnel and independent contractors,
as well as a large variety of other employees, have never been
considered governmental officials as such, and were not meant
to be subject to the provisions of G.L. c. 51, s. 25.1

Prohibitions against dual or multiple service on municipal boards
and commissions are contained in section 21A of Chapter 268A
of the General Laws. However, the rigidity of this disqualification
has been tempered by an appendage that “the provisions of this
section shall not apply to a member of a town commission or board,
if such appointment or election has first been approved at an an-
nual town meeting.” Such a proviso has been added because of
the problems that often develop in small, sparsely populated towns
in finding people to fill various town offices.

A similar objective underscores the enactment of Chapter 41,
section 21 of the General Laws which authorizes the selectmen
to act in other capacities or appoint other town officers to certain
positions, subject to the prior approval of a town meeting con-
vened at least sixty days before the annual town meeting. For ex-
ample, in the Town of Ashfield, which has only about six hun-
dred registered voters, a successful candidate for selectman auto-
matically gains membership on the Board of Health and the
Board of Assessors. Thus, in such instances multiple office holding
is condoned and even encouraged as the only practical solution to
the problems of such small towns, always with the provision, how-
ever, that the practice must receive prior authorization from the
voters.

Lastly, many municipalities have local ordinances or bylaws
against multiple officeholding within city or town government. At
least sixteen of the twenty-one cities and towns that have adopted
new home rule charters since 1966, under Article 89 of the Amend-
ments to the State Constitution, have incorporated in their chart-
ers some type of restriction against multiple officeholding on a
local level.

On the state level, General Laws, Chapter 30, section 21 pro-
hibits an employee from receiving more than one salary from the

State Government

i Opinion of the Attorney General, December 12, 1964, p. 139.
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Commonwealth at the same time. Violations of this section or of
Part 2, Chapter 6, Article 2 of the state constitution result in the
forfeiture of the compensation from all offices held in violation of
these provisions. A distinction has been drawn between a person
receiving a salary and a person accepting wages for special services
performed for a department or a commission outside of the usual
working hours of his salaried position. Compensation for such
special services is not within the prohibition of General Laws*
Chapter 30, section 21. 1 It has also been held that a member of the
General Court may accept a salary for services in another office
of state government provided he waits until after prorogation and
until after he has received payment in full of his legislative sal-
ary. 2 Given these two circumstances a legislator would then not
be receiving two salaries at the same time.

The conflict of interest provisions of General Laws, Chapter
268 A apply on the state level also, as section 8A restricts mem-
bers of state commissions and boards in regard to the holding of
offices or positions which would come under the supervision of the
particular commission or board.

As has been noted, several county offices fall under the con-
stitutional prescriptions against dual officeholding. Two statutes
have been enacted to further control the incidence of this practice
within county government. Thus, no incumbent of the office of At-
torney General, District Attorney, Justice of the Superior Court,
Clerk of the Courts or Sheriff shall be County Treasurer under
General Laws, Chapter 35, section 11. Also, as with the state and
municipal levels of government, a member of a county commis-
sion or board is ineligible, under General Laws, Chapter 268A, sec-
tion 15A, for appointment or election by the members of the
county commission or board to any office or position under the#,
supervision of the commission or board. The statute further pro-
vides, as with state and local government, that no member of a
commission or board shall be eligible for such an appointment
until thirty days after his term expires.

County Government

1 Opinion of the Attorney General, September 21, 1955, p. 42.
2 Opinion of the Attorney General, March 5, 1930, p. 48.
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Even though neither the constitution nor the statutes specifi-
cally bar a person from holding two particular offices, that person
may still be barred if the offices are found to be incompatible at
common law. No universal test of incompatibility has been devel-
pped by the courts, rather it seems the courts rely on what could
be termed “elements of incompatibility,” with the question of in-
compatibility necessarily depending on the circumstances of the
individual case. Some of these elements which are considered by
the courts are outlined in the following quote;

Although there is authority holding that offices are incom-
patible when it is physically impossible that they may be per-
formed by the same person, the general rule is that the incon-
sistency, which at common law makes offices incompatible,
does not consist in the phyiscal impossibility to discharge the
duties of both offices, but lies rather in a conflict of interest,
as where one is subordinate to the other and subject in some
degree to the supervisory power of its incumbent, or where
the incumbent of one of the offices has the power of appoint-
ment as to the other office, or the power to remove the in-
cumbent of the other, or to audit the accounts of the other,
the question being whether the occupancy of both offices by
the same person is detrimental to the public interest or
whether the performance of the duties of one interferes with
the performance of those of the other. Thus, in determining
incompatibility, the permanency of the position, the power
granted, and the functions actually performed should be con-
sidered. 1

As has been indicated earlier in this report, acceptance of an
office incompatible with the incumbent’s present position works as
a resignation of the first office. This was the case in 1945 when a
Representative in the General Court was elected to the Governor’s

, Council and he sought to hold both offices at the same time while
collecting only one salary. At that time (as is the current situa-
tion), there was no specific constitutional or statutory prohibition
against a State Representative simultaneously holding the office
of Governor’s Councillor. Nevertheless, Attorney General Clarence
A. Barnes ruled that these two offices were incompatible and that

CHAPTER IV.
COMMON LAW INCOMPATIBILITY

1 67 Corpus Juris Secundum, Section 23, p. 135-136.
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upon acceptance of membership in the Governor’s Council the seat
in the Legislature became vacant. The Attorney General specifi-
cally stated that the duties involved in the two offices appear to be
“such that they may not be properly performed by the same per-
son, since the performance of each of such duties would either
affect the person himself in one or the other of two capacities or
might require him to act in different capacities at one and the same
time.” 1 In regard to the argument that such dual officeholding vio*
lates the separation of powers doctrine as set out in Article 30 of
the Constitution, Attorney General Barnes concurred with the
1895 opinion of a predecessor that Article 30 did not apply in such
a case. 2 The earlier opinion, however, did not hold the offices In-
volved a member of the Board of Education and State Senator

to be incompatible and thus even though Attorney General
Barnes agreed with this opinion that there was no constitutional
bar he ruled that in the instant case “it does not follow that be-
cause the Constitution has not specifically prohibited the holding
of two particular offices by one incumbent, a single incumbent may
occupy both, if the offices are of such a nature as to be incom-
patible.” 3

In the 1949 case of Russell v. Worcester County, the Supreme
Judicial Court resolved the issue of incompatibility in terms of
“points of contact.”4 The offices involved were clerk of a district
court and County Commissioner. The Court decided that the
clerk vacated his office upon the acceptance of the office of County
Commissioner.

At least two “points of contact” were found: (1) the approval
of funds for the clerk’s clerical assistance by the County Com-
missioners, and (2) the approval of the clerk’s traveling expenses
by the commissioners. Though these were small matters still the
Court held them to be the kind of contacts prohibited by
common law. The case received a very brief treatment by the
Court which serves to indicate that the rule of common law is

1 Opinion of the Attorney General, April 30, 1945, p. 70.
2 Opinion of Attorney General, 1895, p. 233.
3 Opinion of the Attorney General, April 30,1945, p. 71.
4 Russell v. Worcester County, 84 N.E. 2d 123, 323 Mass. 717 (1949).
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not to be undermined by contentions of reasonableness, probability
of improprieties, or degree of contact. 1

The rule of common law as interpreted by the courts is founded
on principles of public policy and is designed to avoid situations
where a person would be tempted to perform acts inconsistent
with his public duty. The fact that the conflict in duties giving rise
to incompatibility is likely to occur only on rare occasions is im-
material.

In a few cases there have been exceptions to the rule that an
individual vacates his first office upon acceptance of a second in-
compatible office. In such cases when an action is brought to re-
cover the salary of the second office, not only has the salary been
denied but further the appointment to the second post has been
struck down.

In Gaw v. Ashley, a local Board of Health appointed one of its
own members to be quarantine physician for the city. Since such
an office brought with it the power to charge the sick for his
services and these charges were subject to the approval of the
board, the Supreme Judicial Court declared that the member’s
“personal interest in these charges is inconsistent with the proper
performance of his duty, as a member of the board of health, to
fix their amount, in the interest of the public and for the protec-
tion of his patients.”2

The Court in deciding Barrett v. Medford relied on the Gaw case
in ruling that a school committee cannot lawfully elect one of its
members to the office of school physician. The Court held: “The
duties he is to perform as physician are incompatible with the
supervisory duties which as a member of the committee he should
exercise over the incumbent of the office of school physician. Con-
sistently he cannot be master and servant.”3

The standards or elements of incompatibility are the same in
these cases as for those cases where the first office would be auto-

i Bamford, Robert C. “Municipal Corporations Incompatibility of Public
Offices”, Boston University Law Review , Volume 29 (1949), p. 413, 414.

2 Gaw v. Ashley, 195 Mass. 173 (1907),
3 Barrett v. Medford, 254 Mass. 384 (1926).
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*

matically vacated upon acceptance of a second incompatible office.
The distinctive feature is that the incumbents in both the Gaw and
Barrett cases were members of the particular board which ap-
pointed them to their second offices and to allow them to hold
these second offices would affirm the improper appointments. There-
for, in such cases the usual rule has been ignored and the second
office has been denied rather than the first office vacated.
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Every state has at least some form of constitutional prohibition
against multiple officeholding. In many states such as New Jersey,
Pennsylvania and Virgina these prohibitions have their origins in
the colonial period of America. In other states the strictures have
developed slowly but have been strengthened as a result of practical

problems in the area of multiple officeholding. For example, the
laws as they exist today in the State of Louisiana grew out of
scandals which took place in the early 1940’5. The practice of
multiple officeholding within state government was grossly abused
by many Louisiana politicians at that time, and the resultant
scandals attracted national attention. The reforms which followed
this period quite naturally stressed the importance of effective
prohibitions against certain examples of multiple officeholding.

A nearly unanimous total of 48 states prohibit in their constitu-
tions the simultaneous holding of state and federal offices. The
states of Idaho and Hawaii are the only jurisdictions without con-
stitutional provisions banning concurrent service on the state and
federal level.

Nine states have explicit constitutional prohibitions barring a
person from holding more than one state office at the same time.
Among this group, only the restriction in Florida is exclusive and
unqualified. Generally, however, these prohibitions break down
into two categories. The five states of Alabama, Louisiana, Mary-
land, South Carolina, and Kentucky bar an individual from sim-
ultaneously holding two state “offices of profit,” while the states
of Tennessee, Indiana, and Oregon include a comprehensive ban
in their constitutions which limits a person to only one “lucrative
office” at a time.

Terms such as the “office of profit” and “lucrative office” are
used to limit multiple incumbencies among certain selected offices
in at least 36 states. Courts give differing interpretations of these
terms from state to state. Decisions revolve around such issues as

CHAPTER V.
PROHIBITIONS OF OTHER STATES

State and Federal Multiple Officeholding

Provisions Relative to State Office
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whether or not only salaried offices come within these prohibitions
or whether mere employment in the state disqualifies a person from
seeking another state office, in addition to the circumstances of
the particular case. In Louisiana the prohibitions limiting state
“offices of profit” have been read so as to allow a person to hold
two state offices at the same time as long as the second office of-
fers no compensation whatsoever, either as expenses, per diem,
or salary. 1 Similarly, the courts in Indiana have ruled that an office®
which offers compensation either in the form of a salary or a per
diem allowance is a “lucrative office.” A city office involving no
duties under state law is not considered “lucrative” under the con-
stitution, but a federal office is so considered by the Indiana state
courts. 2

The constitutions of some 37 states provide that no person who
holds office under state, federal or a foreign government may hold
a seat in the state legislature at the same time. Of the remaining
12 states, seven prohibit a state legislator from holding office un-
der the authority of the United States but omit any disqualifica-
tion in the case of state positions (Kans., Nev., N.H., R. 1., Vt,
Wash., and Wis.)

The other five states have more individualized restrictions
against state legislators simultaneously holding other offices.
Idaho’s Constitution contains no prohibition at all affecting leg-
islators, while the State of Hawaii’s Constitution does not allow
a state legislator to hold any other office in state government. In
Mississippi acceptance of office in the legislative, executive or ju-
dicial departments automatically terminates the individual’s occu-
pancy of the other position, and an additional provision excludes
a person from holding office under the United States or a foreign,
government while holding state office. Legislators in
may not hold other non-elective offices within the state or federal
government.

Legislators Holding Other Office

1 P.A.R. Analysis, “Dual Offlceholding,” Public Affairs Research Council
of Louisiana, Inc., October 1966, No. 136, p. 8.

2 Committee to Study Constitutional Prohibitions Against Holding More
Than One Public Office, Indiana Legislative Council, 1967-1968, p. 2.
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The Constitution of North Carolina contains rather elaborate
prohibitions against multiple officeholding. No person who holds
an office of profit under the United States or any other state or
foreign government shall be eligible to hold a state office that is
filled by election of the people, and no person may hold concur-
rently any two state elective offices. The North Carolina Constitu-
tion further provides that no individual may hold two or more ap-
pointive offices or combination of elective and appointive offices
except as the General Assembly allows. By statute, G.S. 128-1.1,
the North Carolina General Assembly specifically permits any
person who holds an appointive office in state or local government
to hold concurrently one other appointive office or elective office
in either state or local government. Conversely, an elected official
in either state or local government may at the same time serve
in an appointive office in such levels of government.

By statute legislators in New Jersey and North Carolina may
hold local municipal office at the same time. In most states this
practice is also allowed though not specifically sanctioned, since
only five states of Missouri, Nebraska, Arizona, Kentucky, and
Michigan constitutionally prohibit legislators from simultaneously
serving in local government.

The latest research data indicates that the median size for a
state legislature today is 138-139 members with the median size
for the state senate being 38-39, and for the lower house 100 mem-
bers. Of the five states which restrict multiple officeholding on a
state and local level the State of Missouri with a state legislature
numbering 197 members has a total membership considerably
higher than the median whereas Michigan is only slightly above
the median with a 148-member state legislature. Kentucky’s leg-
islative membership of 138 is exactly on the median. The 90 mem-
ber Arizona legislature, on the other hand, falls significantly be-
low the median and the unicameral 49-member Nebraska legisla-
ture is, of course, the only one of its kind among the states. These
figures appear to indicate that there may be no connection between
the size of the state legislature and the extent of the prohibitions
against multiple officeholding as they apply to legislators.

At least 27 states have constitutional provisions, similar to



[Mar.SENATE No. 1609.44

Massachusetts Article 65 of the Amendments, which prevent a
state legislator from accepting an office which was created or the
emoluments thereof increased during his term. Seventeen juris-
dictions including such states as California, Arizona, Pennsylvania,
and Illinois incorporate in their constitutions a stricter prohibition
which states that no legislator shall be appointed to any civil office
under the state during the term for which he was elected. .

Judges and Other Offices
The great majority of states bar judges from holding other offi-

ces during their terms. Only five states Georgia, Kentucky,
Louisiana, Oklahoma, and Utah do not have a specific constitu-
tional ban against dual service by members of the judiciary. Ida-
ho’s lone constitutional prohibition against multiple officeholding
relates to judges of the highest court. Hawaii’s prohibitions in gen-
eral are rather weak, but the constitution expressly provides that
a judge may holdno other office.
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There are no statutory or constitutional prohibitions in Massa-
chusetts which would bar a state legislator from simultaneously
holding local elective office such as mayor, city councillor or town
selectman, and each year a number of legislators practice multiple

i ifficeholding in this manner. A comparison has been made between
legislators holding local office during the years 1933 to 1938 and
those holding two offices during the six-year period from 1967 to
1972.

General City School
Court Mayor Councillor Selectman Moderator Committee Total

1933-34 1 9 1 1 1219 1112

These incidents of state and local multiple officeholding repre-
sent the most significant examples of the practice of dual office-
holding in the Commonwealth. For this reason, as well as the fact
that sufficient data was available for compilation, this particular
type of multiple officeholding has been tabulated. The sources of
data for the years 1967-1972, inclusive, were the “Directory of
Massachusetts Elected Officials,” prepared by the Massachusetts
Taxpayers Foundation, Inc., and the “Directory of Massachusetts
Municipal Officials” published by the Massachusetts League of Cit-
ies and Towns. Information for the earlier period was developed
through crosschecking the biographical data appearing in the
“Public Officers of the Commonwealth of Massachusetts” published
biennially by the Senate and House Clerks with the annual reports
of the community where the legislator resided.

Other similar listings which would make possible a different
comparison, such as the number of selectmen concurrently holding

CHAPTER VI. PREVALENCE OF MULTIPLE OFFICEHOLD-
ING IN MASSACHUSETTS

Table 1. Concurrent Service of Mass. Legislators in
Municipal Government
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federal office, are not available and would require an inordinate
amount of time to even attempt to compile.

As presented in the Table, the data reveals a fairly steady per-
centage of just under ten percent of the Legislature holding signi-
ficant local elective office. The number of legislators holding two
such offices fluctuated between twelve and twenty-four in the two
periods, and there are indications that the number of those simul-«
taneously serving on a state and local level during the interim 11

period was generally in this range as well.
In the early period cited, legislators who likewise served as se-

lectmen and moderators were members of the Republican party.
Democrats maintained a strong advantage in the city council
ranks. Currently all legislator-moderators are Republicans. On the
other hand, lawmakers who serve as mayors are Democrats, and
that party has also had a strong majority among the other cate-
gories in recent years.

Dual officeholding is far more prevalent among members of the
House of Representatives than among Senate lawmakers.

The legislative sessions were much shorter during the 1930’s
than in more modern times when sessions have lasted most of the
year. Still, there is not a wide discrepancy in the amount of multi-
ple officeholding practiced by legislators during the two periods.
However, dual officeholding is occurring more frequently in pres-
ent times than during the 1930’5. Improved means of transporta-
tion may have played a role in producing this result. In the years
1933 to 1938 those legislators holding local office in Western Mass-
achusetts, who were farthest from Boston, were a selectman from
Rutland and a moderator from Templeton. These towns are about
sixty and sixty-five miles respectively from Boston. In more re-
cent years a selectman from Agawam, a town some ninety miles
west of Boston, has served in the Legislature, and a moderator has
resided as far away as Sheffield, a town approximately one-hun-
dred and forty miles from Boston. Certainly the opportunities for
a lawmaker to hold local office and attend to his daily duties in
Boston have increased as faster automobiles and improved high-
ways have correspondingly increased. Any legislator, with the pos-
sible exception of a resident of the islands off Cape Cod, has the
means to return to his home community to attend a selectman’s
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meeting at night in a maximum of four hours. Most legislators
holding two offices can return home for such meetings or other
official business in considerably less time.

The practice of multiple officeholding on a state and local level
seems to be sanctioned by the electorate in certain communities
and simply not done in others. While there have been several in-
stances of ward councillors in Boston serving simultaneously in
:he General Court only one councillor elected at-large has served,
and that for a single year (1968). The cities of Malden, Medford,
and Revere, on the other hand, have shown a tendency in the last
few sessions of the General Court to elect such dual officeholders.

The City of Quincy has established a tradition of electing in-
dividuals to fill both state and local office at the same time. In a
period of twenty years from 1953 to 1972, Quincy has had at least
one city official in the Legislature in each year. Amelio Della Chi-
esa held both the office of city councillor and state representative
in 1953, and when he was elected to serve as mayor in 1954 he
retained his seat in the Legislature; from the years 1954 to 1965
inclusive he was both mayor and state representative. When Della

Chiesa left the mayor’s office, Senator James R. Mclntyre succeeded
him, and starting in 1966 he served in this dual capacity through
1971. In 1972, Representative Walter J. Hannon took over the
office of mayor. Thus, for nineteen of the past twenty years the
Mayor of Quincy has simultaneously held a seat in the Legislature.

Quincy is represented in the General Court of the Common-
wealth by five legislators four representatives and one senator.
In seven of the past twenty years the voters of Quincy have elected
two local officeholders to serve simultaneously in the State House,
and in four of the past twenty years Quincy has elected three such
multiple officeholders. In the years 1969, 1970, and 1971 no less
than four of the city’s five state legislators were concurrently hold-
ing office as either mayor or city councillor. Then in 1972 when
Mayor Hannon chose not to run again for representative, his seat

was won by William D. Delahunt who will serve in the Legislature
in 1973, while at the same time holding the office of city councillor.
Thus, from the record it is obvious that Quincy is at least one com-
munity where multiple officeholding is seen as a practice to be
encouraged rather than avoided.
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This brief review of the pros and cons of multiple officeholding
involves primarily an analysis of the benefits and disadvantages
of state legislators holding local elective office since most of the
significant examples of multiple officeholding in the Commonwealth
are found in this area. Interviews were conducted with a number
of public officials who have had experience in holding state ana
local office at the same time and their impressions form a basis
for this chapter.
Favorable Arguments

Proponents of multiple officeholding argue that local and state
offices are complementary to each other. Firsthand knowledge of
the workings of city or town government is seen as highly bene-

ficial to a state legislator, just as the opposite is true in that a
legislator’s knowledge of the operation of state government can
help him immeasurably in the performance of his duties as a local
officeholder. This view is applicable at a county level as well. Som-
erville Mayor S. Lester Ralph after his primary victory and nom-
ination for the office of Middlesex County Commissioner was quo-
ted as saying: “Each job complements the other and it has been
done in Suffolk County for years. The job of the county is to assist
the cities and towns. Who would know better what they need than
officials of the cities and towns themselves.”1

It can be further argued that when one person holds office both
in the state and in the local government at the same time when
the work of both offices can be done more efficiently. The jealousy
and bickering that often develops between state and local officials
is necessarily eliminated. This is especially true when a mayor
occupies a seat in the Legislature for then there is ample oppor-
tunity for a single identity of purpose for progress. The power
the two offices can be channelled most effectively and there are
many examples that demonstrate how the needs of a city can be
well served as a result of such dual officeholding. There is also a
natural tendency for a person who holds local office, particularly

CHAPTER VII. PROS AND CONS OF MULTIPLE
OFFICEHOLDING

1 The Boston Herald Traveler and Record American, September 20, 1972,
p. 24.
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that of mayor, to work very hard for solutions to both state and
local problems on a state level since the pressure on a legislator to
find such solutions is increased by the burden of simultaneously
holding local office.

All proponents agree that if a person is willing to work hard
then multiple officeholding on a state and local level can be of tre-
mendous benefit to the community. Then, of course, there is the
situation that exists in small towns, as outlined in Chapter 111,
where multiple officeholding is encouraged by statute and is most
advantageous for those communities.

An obvious problem in the holding of more than one office at
the same time is that the added pressure and busy routine may
prove physically tiring to the point that the officeholder is perform-
ing below his capabilities in both offices. The problem would seem
most acute in the case of a mayor holding legislative office. For,
in order to make up the time that must be spent away from his
city desk attending to his role as legislator a mayor must use the
early morning and late evening hours to attend to his city duties,
and this all too often results in extremely long days and increased
pressure. The problem does not seem so acute, however, for city
councillors, aldermen or town selectmen who hold seats in the
Legislature since these boards usually meet at night on a regular
weekly or even monthly schedule. The problem of actual physical
presence is not so demanding and the pressure is often able to be
spread throughout the board rather than, as in the case of a mayor,
settling on one person alone.

Campaigning is a possible problem area for a multiple office-
holder since a state legislator must seek reelection every two years
and in the off year most local officeholders must then run for their
respective local offices. The rigors of almost constant campaign-
ing with the resultant exposure to pressure groups cannot help but
add to the burdens of a multiple officeholder.

Perhaps the strongest argument against multiple officeholding
revolves around the historical premise that the government should
be one of laws not of men. The concentration of power in the hands
of any one person is open to abuse. Certainly in all cases of multi-

Adverse Arguments
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pie officeholding whether the practice is used for good or evil de-
pends to a great extent upon the individual holding the offices. The
government acts in the public interest, however, when it limits the
opportunities to serve in more than one public office at a time and
thus checks the possibilities of abuse. Also, closely related to this
argument is the view that the whole electoral process should be
made more open to the public, thus encouraging qualified people
to actively participate in the process.
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