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Executive Department

State House, Boston, June 8, 1973.

To the Honorable Senate and House of Representatives

F In accordance with the provisions of Article LVI of the Amend-
ments to the Constitution, I am returning, herewith, Senate Bill
No. 230 entitled “An Act Regulating The Time For Delivery or
Shipment and The Return of Deposits in Sales of Automobiles.”

Our present law provides that the buyer and seller of an item
are free to agree upon when delivery of the item will be made. If
a specific time is not established, the law specifies that delivery
must be made within “a reasonable time” (G.L. c.106 5.2-309).
The burden of determining what, under the particular circum-
stances, is a reasonable time has been left to our courts.

Senate Bill No. 230 provides that in the case of a contract for
the sale of an automobile, the time for shipment or delivery, unless
otherwise agreed upon in writing, “shall be ninety days”. This bill
is an attempt to specify what will, in effect, be a reasonable time
for the shipment or delivery of an automobile in order to further
protect the buyer from an inappropriate delay.

I do not approve of the legislation in its present form for it
appears to indicate that unless parties otherwise agree in writing,
delivery must be made on the 90th day. I believe that the buyer
should not be prevented by statute from arguing that a period of
less than 90 days is reasonable. In some situations, a period of less
than 90 days might be reasonable when a dealer already has
the vehicle in his custody, for example. In order to eliminate any
ambiguity I am recommending that this bill be amended to pro-
vide that the reasonable time for the shipment or delivery shall
be a period not in excess of ninety days.

SECTION 2 of the engrossed bill provides that if said shipment
or delivery is delayed beyond ninety days, the seller shall return
any deposit made by the buyer unless the buyer has agreed other-
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wise in writing. I am not persuaded that this provision is an es-
sential one because G. L. c.106 5.2-2711 indicates that if the seller
fails to make delivery the buyer may cancel and recover that por-
tion of the price which has been paid. Furthermore, G.L. c.106
5.2-616 provides that if the buyer is notified of a material or in-
definite delay he may, “where the prospective deficiency substan-
tially impairs the value of the whole contract”, either terminate or
modify the contract. This section also specifies that if after receip t
of such notice from the seller the buyer does not modify the con-
tract within a reasonable time (not exceeding 30 days) the con-
tract lapses. In addition, s. 2-713 contains provisions regarding
damages for non-delivery by the seller.

Thus, I believe that it would be advisable to clarify the language
of this bill in order that a buyer might be able to argue that a
period of less than 90 days is reasonable under a particular set of
circumstances. In addition, I believe that our statutes currently
contain adequate provisions regarding remedies and damages avail-
able to a buyer.

I therefore recommend that the bill be amended as follows:
By striking out all after the enacting clause and inserting in

place thereof the following: ■—

Subsection (1) of section 2-309 of chapter 106 of the General
Laws, as appearing in section 1 of chapter 765 of the acts of 1957,
is hereby amended by inserting after the word “time”, in line 3,
the words: - ; provided, however, that a reasonable time for ship-
ment or delivery or any other action under a contract for the sale
of an automobile, if not otherwise agreed upon in writing by the
buyer, shall be a period not in excess of ninety days.

Respectfully submitted

FRANCIS W. SARGENT
Governor, Commonwealth of Massachusetts.


