
No. 7 4HOUSE

■'fc

�

Accompanying the third recommendation of the Department of
Mental Health (House, No. 73). The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Four.

An Act relative to tme appointment, powers and duties of
GUARDIANS AND CONSERVATORS fOR MENIALLY RETARDED
PERSONS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 201 of the General Laws is hereby
2 amended by striking out section 1, as most recently amended by
3 section 1 of chapter 314 of the acts of 1956, and inserting in
4 place thereof the following section:
5 Section 1. The probate court may, if it appears necessary or
6 convenient, appoint guardians of minors, mentally ill and
7 mentally retarded persons, and spendthrifts and conservators of
8 the property of persons by reasons of advanced age, mental
9 weakness, mental retardation or physicial incapacity unable to

10 properly care for their property, who are inhabitants of or
11 residents in the county or who reside out of the commonwealth
12 and have estate within the county.

1 SECTION 2. Said chapter 201 is hereby further amended by
2 striking out section 6, as most recently amended by section 2 of
3 chapter 314 of the acts of 1956, and inserting in place thereof
4 the following section:
5 Section 6. Two or more relatives or friends of a mentally ill
6 or mentally retarded person, or the mayor and alderman of a city
7 or the selectman of a town in which he is an inhabitant or
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8
9

resident, or the department of mental health, may file a petition
in the probate court asking to have a guardian appointed for him,
and if after notice as provided in section seven and a hearing the
court finds that he is incapable of taking care of himself by
reason of mental illness or mental retardation, it shall appoint a
guardian of his person and estate. A copy of such appointment
shall be sent by mail to the register to said department. The court
may require additional medical testimony as to the mental
condition of the person alleged to be mentally ill or mentally
retarded and may require him to submit to examination. It may
also appoint one or more physicians, expert in mental illness or
mental retardation, to examine such person and report their
conclusions to such court. Reasonable expense incurred in such
examination shall be paid out of the estate of such person or by
the county as may be determined by the court.
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SECTION 3. Said chapter 201 is hereby further amended by
striking out section 7, as most recently amended by section 3 of
chapter 314 of the acts of 1956, and inserting in place thereof
the following section:

1
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Section 7. Upon such petition the court shall cause not less
than seven days’ notice of the time and place appointed for the
hearings to be given to the alleged mentally ill or mentally
retarded person, to the department of mental health, and if the
mentally ill or mentally retarded person is entitled to any
benefit, estate or income paid or payable by or through the
United States Veterans’ Bureau or its successor, to said bureau or
its successor, except that the court may, for cause shown, direct
that a shorter notice be given. No appointment shall be made
without such notice to the heirs apparent or presumptive of the
alleged mentally ill or mentally retarded person, including the
husband or wife, if any, as the court may order. If the matter of
said petition and all subsequent proceedings relating thereto said
bureau or its successor shall be deemed to be a party in interest if
the alleged mentally ill or mentally retarded person is so entitled.
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SECTION 4. Said chapter 201 is hereby further amended by
striking out section 12, as most recently amended by section 4 of
chapter 314 of the acts of 1956, and inserting in place thereof
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4
Section 12. The guardian of a mentally ill or mentally

retarded person or spendthrift shall have the care and custody of
the person of his ward, except as provided in section twenty-
four, and the management of all his estate, and shall give the
bond prescribed in section one of chapter two hundred and five
except that the conditions relative to the education of the ward
shall be omitted.
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SECTION 5. Said chapter 201 is hereby amended by striking

out section 13, as most recently amended by section 5 of chapter
314 of the acts of 1956, and inserting in place thereof the
following section:
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Section 13. The guardian of a mentally ill or mentally
retarded person or spendthrift may be discharged by the probate
court, upon the application of the ward or otherwise, when it
appears that the guardianship is no longer necessary; except that
in the case of a mentally ill or mentally retarded person seven
days’ notice of the petition shall be given to the department of
mental health. In the event of the death, resignation or removal
of the guardian of a mentally ill or mentally retarded person, the
court, on the application of the former ward and after notice to
his heirs apparent or presumptive, including the husband or wife,
if any, and to the said department, may certify that the said ward
is discharged by the operation of law and, if it so appears, that
the guardianship of said ward is no longer necessary.
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SECTION 6. Said chapter 201 is hereby further amended by
striking out section 13A, as most recently amended by section 6
of chapter 314 of the acts of 1956 and inserting in place thereof
the following section:
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Section 13A. Two or more relatives or friends of a mentally
ill or mentally retarded person, or the mayor and alderman of a
city or the selectmen of a town in which he is an inhabitant or
resident, or the department of mental health, may file a petition
for the removal of a guardian of such mentally ill or mentally
retarded person.
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SECTION 7, Said chapter 201 is hereby further amended by
striking out section 14, as most recently amended by section 7 of

the following section:
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chapter 314 of the acts of 1956, and inserting in place thereof
the following section;
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Section 14. Upon petition of a mayor or the selectmen, the
board of public welfare, the department of mental health, or
other person in interest, the court may, if it finds that the
welfare of a minor, a mentally ill or mentally retarded person or
spendthrift requires the immediate appointment of temporary
guardian of his person and estate, appoint a temporary guarded
of such minor, mentally ill or mentally retarded person o/

:>

spendthrift, with or without notice, and may in like manner
remove or discharge him or terminate the trust, A temporary
guardian may proceed and continue in the execution of his
duties, notwithstanding an appeal from the decree appointing
him, until it is otherwise ordered by the supreme judicial court,
or until the appointment of a permanent guardian, or until the
trust is legally terminated.
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SECTION 8. Said chapter 201 is hereby further amended by
striking out section 16 and inserting in place thereof the
following section:
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Section 16. If a person by reason of advanced age, mental

weakness or mental retardation is unable to properly care for his
property, the probate court may, upon his petition or upon the
petition of one or more of his friends, or upon petition of the
department of mental health, or if a person by reason of physical
incapacity is unable to properly care for his property the probate
court may, upon his petition or with his written assent and in
each case if after notice as provided in section seventeen and
after hearing it appears that such person is capable of properly
caring for his property, appoint a conservator to have charge and
management of his property, subject to the direction of the
court. a
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SECTION 9. Said chapter 201 is hereby further amended by
striking out section 19 and inserting in place thereof the
following section:
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Section 19. A conservator shall give bond like that required

of guardians of mentally ill and mentally retarded persons
omitting the conditions relative to the custody of the ward.
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SECTION 10. Said chapter 201 is hereby further amended
by striking out section 20, as most recently amended by section
8 of chapter 314 of the acts of 1956 and inserting in place
thereof the following section:
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Section 20. A conservator shall have the same powers and

duties as to the custody of the person, as a guardian of a
mentally ill or mentally retarded person; and all laws relative to
the jurisdiction of the probate court over the estate of a person
under guardianship as a mentally ill or mentally retarded person,
including the management, sale or mortgage of his property and
the payment of his debts, shall be applicable to the estate of a
person under conservator.
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SECTION 11. Said chapter 201 is hereby further amended
by striking out section 22, as most recently amended by section
9 of chapter 314 of the acts of 1956, and inserting in place
thereof the following section:
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Section 22. If a conservator or guardian of a mentally ill or
mentally retarded person or spendthrift is appointed, the court
shall make an allowance, to be paid by the conservator or
guardian, for all reasonable expenses incurred by the ward in
opposing the petition.
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SECTION 12. Said chapter 201 is hereby further amended
by striking out section 24, as most recently amended by chapter
350 of the acts of 1963, and inserting in place thereof the
following section:
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Section 24. The guardian of a married woman, unless autho-
rized by the court for causes which the court considers sufficient,
shall not have the care, custody or education of his ward, except
in case of the mental illness or retardation of her husband, or of
his abandoning her and naming no sufficient provision for her.
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SECTION 13. Said chapter 201 is hereby further amended
by striking out section 26, as most recently amended by section
11 of chapter 314 of the acts of 1956, and inserting in place
thereof the following section:
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Section 26. If a married woman is by reason of mental illness5
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or mental retardation incompetent to release her right of power
or of homestead, a guardian may be appointed for her in the
same manner as if she were sole, with the powers and duties given
to guardians of married women who own property, the husband
or any suitable person may be appointed such guardian.
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SECTION 14. Said chapter 201 is hereby further amended
by striking out section 42, as most recently amended by section,
13 of chapter 314 of the acts of 1956, and inserting in place
thereof the following section:4

Section 42. The probate court may, upon the application of
the guardian of a mentally ill or mentally retarded person or of a
child or the guardian of a child of a mentally ill or mentally
retarded person, after notice to all other persons interested
authorize and require the guardian of such mentally ill or
mentally retarded person to apply to the maintenance and
education of any child or children of said ward such portion as
the court orders of the estate of the ward, which is not required
for his maintenance and support.
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SECTION 15. Said chapter 201 is hereby further amended
by striking out section 43, as most recently amended by section
14 of chapter 314 of the acts of 1956, and inserting in place
thereof the following section:

i

4
Section 43. The probate court for the county where a

guardian of a mentally ill or mentally retarded person has been
appointed may make an allowance out of the estate of such
mentally ill or mentally retarded person for the support of his
wife, to be paid to her by the guardian during the continuance of
the guardianship in such manner as the court orders.
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SECTION 16. Said chapter 201 is hereby further amended
by striking out section 43A, as most recently amended by section
15 of chapter 314 of the acts of 1956, and inserting in place

thereof the following section;4
Section 43A. The probate court, upon the application of the

guardian or dependent parent of a mentally ill or mentally
retarded person, and after such notice to all other persons
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8 interested as it directs, may authorize such guardian to apply
9 towards the support of such dependent parent such portion of

10 the estate of such mentally ill or mentally retarded person not
11 required for his own maintenance and support as it may order.

SECTION 17. Said chapter 201 is hereby further amended
by striking out section 45, as most recently amended by section
16 of chapter 314 of the acts of 1956, and inserting in place
thereof the following section:

7

»4
Section 45. If property, rights or benefits given by will or by

law depend upon the election, waiver or other act of a person
incompetent by reason of mental illness or mental retardation or
minority to perform the same, his guardian may make such
election or waiver or perform such act; provided, that no waiver
of the provisions of a will under this section shall be valid until
approved by the probate court after notice to such persons, if
any, as the court shall deem proper and a hearing thereon, and
provided also that if a power is vested in a mentally ill or
mentally retarded person for his own benefit, or his consent is
required for the exercise of any power where the power of
consent is in the nature of a beneficial interest in himself, his
guardian may, by order of the probate court, made after notice
to such persons, if any, as the court shall deem proper, exercise
the power or give the consent in such manner as shall be
authorized or directed by the order. If, in any case where the
guardian of a ward incompetent by reason of mental illness or
mental retardation or minority has not waived the provisions of
the will of the ward’s spouse or brought a petition under this
section for approval of a waiver of the provisions thereof and a
guardian ad litem has been appointed under section one B of
chapter one hundred and ninety-two, such guardian ad litem is of
the opinion that a waiver of the provisions thereof is for the
benefit and for the best interests of the ward, and the guardian
fails to take such action after written demand made upon him,
such guardian ad litem as next friend may waive the provisions
thereof subject to the approval of the probate court as
hereinbefore provided.
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SECTION 18. Said chapter 201 is hereby further amended
by striking out section 48A, as most recently amended by section
30 of chapter 493 of the acts of 1961, and inserting in place
thereof the following section:
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Section 48A. Upon application thereof by a conservator or
by a guardian of a mentally ill or mentally retarded person or a
spendthrift, whose ward is a resident of the commonwealth, the
probate court, after such notice as it deems necessary, and
hearing, may authorize such conservator or guardian to deposit
for the purpose hereinafter stated, in a savings bank or in a
savings account in a trust company, within the commonwealth or
on paid up shares and accounts of and in a co-operative bank, a
sum not exceeding five hundred dollars, or may authorize said
conservator or guardian or a savings and loan association located
within the commonwealth, in a sum not exceeding five hundred
dollars, to be expended solely for, or towards the expense of, the
burial of his ward. Such deposit or purchase shall be made in the
name of the judge or probate for the time being, and shall be
subject to the order of the judge and of his successors in office.
The person making such deposit or purchase shall file in the
probate court a memorandum thereof and the deposit book or
share account book, and the amount so deposited or purchased
shall, for the purpose of the accounting by said guardian or
conservator be allowed as payment upon the death of such ward,
the probate court may, upon application and after like notice
and hearing, order the payment of such deposit or purchase,
together with any accrued interest thereon, hereinafter referred
to as such deposit or purchase, to the executor of the will of such
ward or to the administrator of the estate, to be expanded by
him only for the purpose hereinbefore stated, and, in case no
executor or administrator is appointed, said court may order
payment from such deposit or purchase together with any
accrued interest thereon to any undertaker or other person, t%y
any charge for such burial or sum expended therefor which it
finds to be proper, but not exceeding the amount of such deposit
or purchase together with any accrued interest thereon, or may
apportion such deposit or purchase together with any accrued
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38 interest thereon between several claimants for such charges or
39 expenses but in no event to exceed the total amount of such
40 charges, or expenses; provided that any balance remaining after
41 the payment of such charges or expenses shall become general
42 assets of the estate. The provisions of chapter two hundred A
43 shall not be applicable to funds deposited under this section.

1 SECTION 19. Chapter 206 of the General Laws is hereby
2 amended by striking out section 7, as most recently amended by
3 section 18 of chapter 314 of the acts of 1956, and inserting in
4 place thereof the following section:
5 Section 7. No final account or discharge of a guardian of a
6 mentally ill or mentally retarded person shall be allowed unless at
7 least seven days’ notice has been given to the department of
8 mental health. No account of a guardian of a mentally ill or
9 mentally retarded person or of a conservator shall be allowed

10 without such notice as the court may order to the United States
1 1 Veterans’ Bureau or its successor if the ward is entitled to any
12 benefit, estate or income paid or payable by or through said
13 bureau or its successor.
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