
HOUSE No. 1232
By Mr. Murphy of Brockton, petition of the Massachusetts Bar

Association and Paul Maurice Murphy relative to trial by jury in the
courts of the Commonwealth. The Judiciary.

4 In the Year One Thousand Nine Hundred and Seventy-Four.

An Act pertaining to trial by jury in the courts of the
COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter 234 of the General Laws is hereby amended by
2 striking out chapter 234 and inserting in place thereof, the
3 following:

5 Section 1. Declaration of Policy.
6 It is the policy of the Commonwealth of Massachusetts that all
7 litigants in courts of the Commonwealth entitled to trial by jury
8 shall have the right to grand and petit juries selected at random
9 from a fair cross-section of the community in the county wherein

10 the Court convenes, or as provided herein for juries selected to sit
11 in courts convened in Franklin, Hampshire, Hampden, Barns-
-12 table, Dukes and Nantucket counties. It is further the policy of
13 the Commonwealth that all citizens not otherwise exempt shall
14 have the opportunity to be considered for service on grand and
15 petit juries and shall have an obligation to serve as jurors when

summoned for that purpose.
17 Section 2. Any United States citizen who shall have reached
18 the age of twenty-one years, and who shall have resided within
T 9 the Commonwealth for one year, shall be competent to serve as a
20 juror, unless he
21 (1) is unable to speak the English language;

Commontoealtf) of ifflassacljugetts

4 CHAPTER 234
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(2) is unable to read, write and understand the English
language with sufficient proficiency to fill out satis-
factorily the juror qualification form;

99

i

24
(3) is incapable, by reason of mental or physical infirmity, to

render satisfactory jury service; or
25

26
(4) if any such person has a charge pending against him for

the commission of, or has been convicted in a state or
federal court of record of, a crime punishable by
imprisonment for more than one year, and his civil
have not been restored by pardon or amnesty, he may be
excluded from service as a juror within the discretion of
the presiding justice of each county;

97

28
29
30
31
32
33

EXCEPT THAT THE FOLLOWING PERSONS SHALL BE
EXEMPT;

34
35

The governor, lieutenant governor, members of the council,
state secretary, members and officers of the senate and house
of representatives during the session of the general court, all
judges and justices of courts, county commissioners, jury
commissioners, clerks of court and assistant clerks of court
and all regularly appointed officers of the courts of the United
States and the Commonwealth, sheriffs and their deputies,
constables, marshals of the United States and then-
deputies, and all other elected officers of the United
States, practicing attorneys, registered practicing physicians
and surgeons, settled ministers of the gospel, members of

36
37
38
39
40
41
42
43
44
45
46
47 religious orders, Christian Science practitioners and readers,

respectively.48
49
50
51 A majority of a committee of not less than ten justices of the

Superior Court, as shall be appointed from time to time by the
Chief Justice of said Court, shall appoint three competent and
discreet individuals, none of whom shall be practicing attorneys,
for each county of the Commonwealth, except as hereinafter
provided for Franklin, Hampshire and Hampden counties, and
for Barnstable, Dukes and Nantucket counties, who shall be
known as jury commissioners. All such persons shall be residents
of the county for which they are chosen. Of the first three
chosen, one shall hold his office for one year, one for two years,

52
53
54
55
56
57
58
59
60

Section 3. Qualification and Selection of Jury Commis-
sioners.
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61 and one for three years, to be determined by lot. Each year
thereafter, one such officer shall be chosen for the term of three
years, and no such officer shall be appointed for more than three
successive terms. Each of the said commissioners, before entering
upon the duties of his office, shall take and subscribe to an oath
of office before one member of such committee of justices, and
shall execute a bond to the Commonwealth of Massachusetts, in
such sums and with such sureties, if any, as shall be required by
such committee of justices and be, by them approved, con-
ditioned upon the faithful discharge of his duties as such
commissioner during his term of office. A majority of such
committee of justices may from time to time remove any such
commissioners, assigning reasons therefor, and shall from time to
time fill all vacancies occurring in the office of any such
commissioner by death, resignation or removal from office. Such
committee of justices, or a majority of them, shall designate
annually one of said commissioners to serve as chairman of said
commissioners, for a term of one year.

62
63
64
65
66
67

;*6B
69
70
71
72
73
74
75
76
77
78
79 For purposes of this chapter, the counties of Franklin,

Hampshire and Hampden shall be considered as one single unit,
and the counties of Barnstable, Dukes and Nantucket shall be
considered as another single unit, and the term county, wherever
used herein, shall refer to Franklin, Hampshire and Hampden
counties taken collectively as a single unit wherever applicable,
and said term shall also refer to Barnstable, Dukes and Nantucket
counties taken collectively as a single unit wherever applicable.

80
81
82
83
84
85
86

Section 4. Compensation of Jury Commissioner87
The said jury commissioners shall be paid for their services by

the treasurers of the several counties, except in the case of the
jury commissioners for Franklin, Hampshire and Hampden

88
89
90

counties, taken collectively, who shall be paid in equal pro-91
portions by the county treasurers of Franklin, Hampshire and92A“93 Hampden counties respectively, and in the case of jury commis
sioners for Barnstable, Dukes and Nantucket, taken collectively
who shall be paid in equal proportions by the county treasurer
of Barnstable, Dukes and Nantucket counties respectively, am

94

96

the amount of such compensation shall be fixed from time tc
erred98

to in Section 3. The said jury commissioners shall be allowed
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1
I
1
1

100 reasonable sum each year for stationery and office expenses
101 other than salaries, which shall be fixed by the committee of
102 justices and paid in like manner, and the committee justices, or a
103 majority of them, shall prescribe the number of assistants, if any,
104 to be employed by the jury commissioners from time to time,
105 and any such assistants so employed shall be compensated at a
106 rate fixed by the committee of justices, or a majority of them,
107 and paid by the several county treasurers in the manner hereiA
108 provided.
109 Section 5. General Jury List
110 The jury commissioners in each county shall, at least once
11 1 each year and no later than March 30 thereof, and more

Ed may be, meet at the office of the clerk of the
rior Court for each county and draw by lot the names of no
than two percent of the names of the residents of each city

and town of such county, as taken from the annual listing for
each such year of the legal residents of each said city and town.
The names of such residents shall appear on such listing in

1 18 alphabetical order, and each name shall be numbered consecu-
1191 19 lively and each page of said listing shall be numbered consecu-
-120 lively. Upon the drawing of such names, the jury commissioners
121 shall cause forthwith a juror qualification form, in such form and

seeking such information as the committee of justices referred to
in section 3 shall from time to time determine to be forwarded to

- 4 each such person whose name is so drawn, with instructions to
25 till out and return the form, duly signed and sworn, to the Office

ot the Clerk of the Superior Court for such county, by mail,
within thirty days. If any such person is unable to fill out the
form, another shall do it for him, and shall indicate that he has

129 done so and the reason therefor. Juror qualification forms
30 forwarded to residents of Franklin, Hampshire and Hampden
31 counties shall be returned, as herein provided, to the Office of32 the Clerk of the Superior Court for Hampden County, and juror

33 qualification forms forwarded to residents of Barnstable. Dukes34 and Nantucket counties shall be returned as herein provided to35 the Office of the Clerk of the Superior Court for Barnstable36 County.
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137 Any person who fails to return a correctly completed juror
qualification form, as directed, may be summoned by the jury
commissioners forthwith to appear before the jury commis-
sioners to fill out a juror qualification form.

138
139
140
141 Any person summoned to appear to fill out a juror qualifica-

tion form, who fails to appear as directed, shall be ordered by the
presiding justice in each county, or if at such time there shall be
no presiding justice in any county, by any justice of the Superior
Court who shall be designated for such purpose by the Chief
Justice, to appear forthwith and show cause for his failure to
comply with the summons. Any person who fails to appear
pursuant to such order, or who fails to show good cause for
non-compliance with the summons, may be fined not more than
$lOO.OO or imprisoned not more than three days, or both, to the
use of the county where the offense is committed. Any person
who willfully misrepresents a material fact on a juror qualifi-
cation form, for the purpose of securing or avoiding service as a
juror, may be fined not more than $lOO.OO or imprisoned not
more than three days, or both, to be imposed by the Court to
which the form was returned, to the use of the county to which
the form was returned.

142
143
144

146
147
148
149
150
151
152
153
154
155
156
157

Every person filing a juror qualification form, as provided
herein, may indicate upon such form at what time of the year he
could most conveniently serve as a juror, if selected. If the name
of such person is drawn to be placed on the active jury list as
herein provided, the jury commissioners may, consistently within
the requirement for a random selection of persons to constitute
monthly jury panels from time to time drawn, as herein
provided, defer the placing of the name of such person in the lot
for drawing monthly jury panels until the time for the drawing of
such panel or panels that will serve during the period of time that
such person designated as being most convenient for him.

158
159
160
161
162
163
164
165
166
167
168

Section 6. The mayor of each city and the selectmen of each
town shall cause a copy of the annual listing for each such city
and town, in the form prescribed by Section 5, to be forwarded
to the Office of the Clerk for the Superior Court of each county
not later than the 15th day of March of each year. Such listings
shall be retained at the office of such clerks for a period of at
least three and one-half years following their receipt.

no
171
172
173
174
175
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Section 7. Active Jury List.176
The jury commissioners for each county shall, at least once

each year and no later than the first of July thereof, and at such
other times during each such year as may be necessary, prepare a
secondary jury list, to be known as the active jury list, containing
such number of names of persons qualified to serve as jurors as
shall be drawn at random from the general list, and not
containing less than 5 per cent of the aggregate thereof. Th p

drawing of the active jury list shall be held in such manner as f
insure, as near as may be, a representation in proportion to
population of duly qualified persons resident in each city and
town of the county.

177
178
179
180
181
182
183
184
185
186
187

Section 8. Monthly Jury Panel.188
The jury commissioners shall make such active jury list

available to the public as well as to the Clerk of the Superior
Court for such county who will draw therefrom by lot, as herein
provided, such names as shall be placed upon the monthly jury
panel.

189
190
191
192
193

The jury commissioners may direct the Clerk to defer the
drawing of names of such persons as they have determined,
consistently with the provisions of this act, may be deferred to a
time more convenient for such persons to serve.

194
195
196
197

No later than fifteen days prior to the first of each monthly
term of court in such county the Clerk of the Superior Court of
each county, in the presence of at least one jury commissioner
from said county, shall draw by lot from the active jury list the
number of names as the presiding justice for such forthcoming
monthly term of court shall direct, which names shall constitute
the monthly jury panel, and within five days after the monthly
jury panel is drawn said panel will be made available to parties
who have cases on the list and their counsel.

198
199
200
201
202
203
204
205
206
207 The drawing of names to be placed upon the monthly jury

panel may be held more frequently during each such month*
term of court if the presiding justice so directs.

208
209
210 The names so drawn shall be furnished forthwith to the

sheriff, to be summoned to appear at court on the first day of
the monthly term of court, or at such times as the presiding
justice may direct.

21 1
212
213
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214 Section 9. Forwarding Jury Instruction Booklet.
215 A juror instruction booklet, in such form and with such

content as shall be directed by the committee of justices of the
Superior Court, or a majority of them, referred to in Section 3,
shall be furnished by the sheriff to each person whose name has
been drawn for the monthly jury panel, together with the
summons served upon each such person as provided in Section 8.

216
217
218
219
220

2l Tire printing and distribution of said juror instruction booklets
to the several sheriffs for delivery shall be under the direction of
the jury commissioners for each county. The cost of said
booklets shall be paid by the several county treasurers in such
amounts as shall be approved from time to time by the jury
commissioners.

222
223
224
225
226
227 Section 10. Excuse or Deferment from Service.
228 When any person summoned to serve as a petit or grand juror

shall appear in obedience to such summons, the presiding justice
or any other justice that he shall designate, if satisfied that for
good cause shown service at another time will subject such
person to less inconvenience, shall have discretion to excuse him
temporarily from service as juror or grand juror, and require him
to appear at a subsequent day not later than one year from the
time of such excuse, or, if such justice shall determine that jury
service at any time by such person would entail undue hardship
or inconvenience to such person, he may excuse such person
completely from jury service, provided that such excuse shall be
consistent with the provisions of this act.

229
230
231
232
233
234
235
236
237
238
239
240 Section 11. Successive Lists.
241 The name of any person appearing on the general jury list

whose name is not drawn for the active list, shall appear on the
next succeeding general list, but no person’s name shall appear
upon more than three successive general jury lists. If the name of
any person appearing on three successive general jury lists shall
not have been drawn for an active list, the name of such person
shall be withdrawn from the general jury list and such person
shall not be eligible to be drawn for any subsequent general jury
list until the expiration of three years following its withdrawal.

242
243
244

#245z46
247
248
249

The name of any person appearing on the active jury list,
whose name is not drawn for a monthly jury panel, shall appear

250
251
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252 on the next succeeding active jury list, provided that such person
remains qualified for jury service, but no person’s name shall
appear upon more than three successive active jury lists. If the
name of any person appearing on three successive active jury lists
shall not have been drawn for a monthly jury panel, the name of
such person shall be withdrawn from the active jury list and such
person shall not be eligible to be drawn for any subsequent
general jury list until the expiration of three years following its
withdrawal.

253
254
255
256
257
258
259
260

The names of all persons that shall have been drawn for any
monthly jury panel, whether or not such person shall have been
drawn for actual service on a petit or grand jury, shall, at the
termination of such monthly jury panel, be withdrawn from all
jury lists, and such persons shall not be eligible to be drawn for
any subsequent general jury list until the expiration of three
years following such withdrawal.

261
262
263
264
265
266
267
268 Section 12. Availability ofJuror Qualification Forms.
269 The juror qualification forms of those persons whose names

shall be drawn from time to time to serve on a monthly jury
panel shall be made available by the Clerk of the Superior Court
for the respective counties for inspection by all persons, and their
attorneys who shall have duly filed appearances, who are parties
to any action which appears on the trial list for the monthly term
of court for which the names of such person have been drawn to
serve. The juror qualification forms shall be made available for
inspection by such persons no later than 7 days prior to the first
day of said monthly term of court. No other persons shall be
permitted to inspect said juror qualification forms except upon
express written authorization of one or more of the jury
commissioners for such county, which authorization shall be
granted only for good cause shown.

270
271
272
273
274
275
276
277
278
279
280
281
282
283
284 On the day when jurors are summoned to attend at court for

the trial of civil or criminal cases, except capital cases, the clerk
of the court shall cause the name of each person so summoned to
be written on separate ballots, substantially of uniform size, and
shall cause them to be placed in a barrel provided therefor. When
a case is ready for trial the clerk in open court, after shaking the

285
286
287
288
289

Section 13. Impanelling.
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290 ballots thoroughly, shall draw them out in succession until the
names of twelve or such greater number as the court may order
under section sixteen are drawn who appear and are not excused
or set aside. The persons so drawn shall be duly sworn and
impanelled and, subject to said section sixteen, shall be the jury
to try the issue, and one of them shall be appointed foreman by
the court. The ballots containing names of the jurors so sworn
shall be kept apart by the clerk until the verdict of such jury has
been recorded or such jury has been discharged, when such
ballots shall be returned to the barrel. If a case is ready for trial
before the verdict in the preceding case has been recorded or the
jury discharged, the court may order a jury for the trial of such
issue to be impanelled by the drawing in the manner aforesaid of
ballots from those remaining in the barrel.

291
292
293
294
295
296

il
299
300
301
302
303
304 Section 14. Capital Cases; Impanelling Jury.
305 If a jury is to be impanelled for the trial of a capital case, the

clerk of the court shall cause the name of each juror summoned
therein to be written on a separate ballot and each ballot to be
folded uniformly in such manner that the name written thereon
shall not be visible, and shall cause such ballots to be placed in a
barrel provided therefor. He shall then in open court draw the
ballots in succession from said barrel, and the twelve persons, or
such greater number as the court may order under section
sixteen, whose names are upon the ballots first drawn and who
are not excused or otherwise set aside, shall be sworn as the jury
for the trial of the case.

306
307
308
309
310
311
312
313
314
315

Section 15. Waiver of Full Jury in Criminal Cases; Several
Defendants.

316
317
318 Any defendant in the superior court in a criminal case

including a capital case, after a jury has been impanelled may, in
case one or more jurymen shall die or become otherwise unable
to serve, so that there are less then twelve jurors remaining, waive
his right to be tried by a full jury of twelve and request trial by
the remaining members of the jury thus impanelled by signing a
written waiver and request and filing the same with the clerk of
the court, whereupon the trial shall continue accordingly, and in
every such case the court shall have jurisdiction of such case with
the remaining members of the jury and may render judgment
thereon. If there is more than one defendant and all do not sign

319
320

#2
323
324
325
326
327
328
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and file a waiver and request as aforesaid, the court may, in its
discretion, order a severance and try the case of the defendant or
defendants signing and filing such waiver and request, with the
remaining members of the jury.

329
330
331
-3 30
djZ

Section 16. Protracted Trials; Impanelling Jurors; Verdicts.333
In a civil or criminal case, including a capital case, to be tried

with a jury in the superior court, which trial, in the opinion of
the court, is likely to be protracted, the court may so certify
may order impanelled a jury of not more than sixteen members
and the court shall have jurisdiction to try the case with such
jury subject to the following provisions of this section. If at the
time of the final submission of the case by the court to the jury
more than twelve members of the jury who have heard the whole
case are alive and are not incapacitated or disqualified, the court
shall direct the clerk to place the names of all the remaining
jurors, except the foreman, in a barrel and draw the names of a
sufficient number to reduce the jury to twelve members. Those
jurors whose names are so drawn shall not then be discharged,
but shall be known as alternate jurors and be kept separate and
apart from the other jurors in some convenient place, subject to
the rules and regulations, until the jury has agreed upon a verdict,
or has been otherwise discharged. If, at any time after the final
submission of the case by the court to the jury and before the
jury has agreed on a verdict, a juror dies, or becomes ill, or is
unable to perform his duty for any other good cause shown to
the court, the court may order him to be discharged and direct
the clerk to place the names of all of the remaining alternate
jurors in a barrel and drawn the name of an alternate, who shall
then take the place of the discharged juror on the jury, which
shall then renew its deliberation with the alternate juror. The
court shall have jurisdiction to receive the verdict of the jury
constituted under the provisions of this section and shall
jurisdiction to render judgment in said case.

334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359

360
361
362

If, by challenge or otherwise, a sufficient number of jurors
duly drawn and summoned cannot be obtained for the trial of a
case, the court shall cause jurors to be returned from the county
at large, to complete the panel, if there are on the jury not less
than seven of the jurors who were originally drawn and

363
364
365
366
367

Section 1 7. Talesman
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368 summoned as before provided. The jurors from the bystanders
shall be returned by the sheriff or his deputy or by a
disinterested person appointed therefor by the court, and shall be
such as are qualified and liable to be drawn as Jurors.

369
370
371
372 Section 18. Examination of Jurors.
373 Upon motion of either party, the court shall, or the parties or

their attorneys may under the direction of the court, examine on
oath a person who is called as a juror therein, to learn whether he
is related to either party or his attorney, or has any interest in
the case, or has expressed or formed an opinion, or is sensible of
any bias or prejudice, therein, or is represented by either
attorney; and the objecting party may introduce other com-
petent evidence in support of the objection. If the court finds
that the juror does not stand indifferent in the case, another shall
be called in his stead.

374
375
376
377
378
379
380
381
382

Section 19. Peremptory Challenges.383
384 Upon the trial of an indictment of a crime punishable by death

or imprisonment for life, each defendant shall be entitled to
twelve peremptory challenges of the jurors called to try the case,
and in other criminal cases each defendant shall be entitled to
three such challenges: provided, that each defendant in a capital
case in which additional jurors are chosen under section sixteen
shall be entitled to one additional peremptory challenge for each
additional juror, and provided, further, that each defendant in a
case in which several indictments are consolidated for trial shall
be entitled to no more peremptory challenges than the greatest
number to which he would have been entitled upon trial of any
of said indictments alone. In every criminal case the common-
wealth shall be entitled to as many such challenges as equal the
whole number to which all the defendants in the case are
entitled. In a civil case each party shall be entitled to four such
challenges. Peremptory challenges shall be made before the
commencement of the trial and may be made after the
determination that a person called to serve as a juror stands
indifferent in the case.

385
386
387
388
389
390
391
392
393
394
395
396
397
398
399
400
401
402
403 Section 20. Certain Interest Not to Disqualify

In indictments and penal actions for the recovery of a
forfeiture, it shall not be a cause of challenge to a juror that he is
liable to pay taxes in a county, city or town which may be
benefited by such recovery.

404
405
406
407



HOUSE - No. 1232 [January12

f

«r

408 Section 21. Objections to Jurors; Time for.
409 If a party knows of an objection to a juror in time to propose
410 it before the trial and omits so to do, he shall not afterwards
411 make the same objection, unless by leave of the court.
412 Section 22. Irregularities.
413 No irregularity in a writ of venire facias or in the drawing
414 summoning, returning or impanelling of jurors shall be sufficient
415 to set aside a verdict, unless the objecting party has been injured
416 thereby or unless the objection was made before the verdict.
417 Section 23. Gratuities.
418 If either party to a case at the sitting at which a verdict is
419 returned, either before of after the trial, gives to any of the jurors
420 who try the case anything by way of treat or gratuity, the court
421 may, upon motion of this adverse party, set aside the verdict and
422 award a new trial.
423 Section 24. Failure ofJury to Agree
424 If a jury, after due and thorough deliberation, return to court
425 without having agreed on a verdict, the court may state anew the
426 evidence or any part thereof, explain to them anew the law
427 applicable to the case and send them out for further deliberation;
428 but if they return a second time without having agreed on a
429 verdict, they shall not be sent out again without their own
430 consent, unless they ask from the court some further explanation
431 of the law
432 Section 25. View by Jury
433 The court may, upon motion, allow the jury in a civil case to
434 view the premises or place in question or any property, matter or
435 thing relative to the case if the party making the motion advances
436 an amount sufficient to defray the expenses of the jury and the
437 officers who attend them in taking the view, which shall be taxed
438 as costs, if the party who advanced them prevails. The court may
439 order a view by a jury impanelled to try a criminal case.
440 Section 26. Neglecting to Attend.
441 A person duly drawn and summoned as a juror in a court who
442 neglects to attend without sufficient cause shall be punished by a
443 fine of not more than $lOO.OO, or imprisonment for not more
444 than 3 days, or both, to be imposed by the court to which the
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445 juror was summoned, to the use of the county where the offense
was committed.446

447 Section 27. Improperly Putting Name on Jury List
448 Whoever, being a jury commissioner, shall put or cause to be

put upon any jury list or jury panel the name of any person
drawn in any manner other than as herein provided shall be
punished by a fine of not more than $500.00, or imprisonment
in the jail or house of correction for not more than one year.

449
450
451

*52
Section 28. Soliciting the Placement ofName on Jury List453

454 Whoever solicits or requests a jury commissioner to put his or
any other name upon any jury list panel shall be punished by a
fine of not more than $500.00, or imprisonment in the jail or
house of correction for not more than one year.

455
456
457

Section 29. Neglect of Officers, etc458
If, by reason of the neglect of any person upon whom a duty

is imposed by this chapter, jurors are not duly drawn and
summoned to attend a court, he shall be punished by a fine of

459
460
461

not more than $lOO.OO, to be imposed by the court to which
they should have been summoned, to the use of the county
where the offense is committed.

462
463
464

Section 30. Penalties in Certain Other Cases465
If such neglect occurs with regard to jurors required to serve

on any occasion other than in the Supreme Judicial or Superior
Court, the officer before whom the jurors were required to
appear shall report the fact to the Superior Court for the same
county, which, after an examination and a hearing, may impose
the fine provided by the preceding section.

466
467
468
469
470
471

Section 31. Fraud in Drawing Jurors.472
Whoever is guilty of fraud in the drawing of jurors either by

tampering with the jury lists previous to a draft, or in striking the
name of a juror lawfully drawn and drawing or substituting
another in his stead, or in striking a name from the jury list, or in
any other way, shall be punished by a fine of not more than
$500.00, or imprisonment in the jail or house of correction for
not more than a year, or both.

473
474
475

$
478
479
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