
HOUSE No. 4296

1

By Mr. Pickett of Somerville (by request), petition of John J.
Droney relative to the elimination of the trial de novo system. The
Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Four.

An Act RELATIVE TO THE ELIMINATION OF THE TRIAL DeNOVO
SYSTEM.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 218 of the General Laws is hereby
2 amended by adding the following new sections;
3 Section 26A. When a defendant is complained of in a district
4 court for an offense within the jurisdiction of the district courts,
5 he shall, if he elects to be tried by jury, file a written request for
6 such trial by jury. The request shall be filed on the day his
7 counsel files an appearance or, if the defendant is not in court on
8 that day, on the day of his first subsequent appearance in court
9 with counsel. If the defendant waives counsel, the request shall

10 be filed on the day of the waiver. If the defendant fails to file a
1 1 request for trial by jury on or before such date, he shall be
12 deemed to have waived his right to trial by jury; but the court
13 may, for good cause, extend the time within which a request for
14 trial by jury may be filed.
15 Section 268. If a defendant timely executes a request for trial
16 by jury, he shall, unless he pleads guilty or executes a written
17 waiver of trial by jury, be tried by a jury in the district court. If a
18 defendant waives trial by jury, he shall be tried by the court
19 sitting without a jury. If a defendant is found guilty by a jury or
20 by the court sitting without a jury, the court shall impose final
21 judgment and sentence. Review may be had directly by the
22 supreme judicial court or by the appeals court by a bill of
23 exceptions, appeal, report, or in any other manner provided by
24 law.
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25 Section 26C. Trials by jury in a district court shall proceed in
26 accordance with the provisions of law applicable to trials by jury
27 in the superior court. Jurors shall be drawn from the pool of
28 jurors available for the jury sessions in either civil or criminal
29 sessions in the superior court.

1 SECTION 2. Section 30 of chapter 218 of the General Laws,
2 as most recently amended by section 25 of chapter 888 of the
3 acts of 1970, is hereby amended by striking out the first sentence
4 of said section and inserting in place thereof the following two
5 sentences: They shall commit or bind over for trial in the
6 superior court persons brought before them who appear to be
7 guilty of crimes not within their final jurisdiction. Notwith-
-8 standing the provisions of section 268, they may so commit or
9 bind over persons brought before them who appear to be guilty

10 of crimes within their final jurisdiction, whether or not such
11 persons have filed a request for jury trial, provided that such
12 persons shall be committed or bound over before they have been
13 placed in jeopardy under established rules of law.

1 SECTION 3. Section 6 of chapter 212 of the General Laws,
2 as most recently amended by section 24 of chapter 319 of the
3 acts of 195.3, is hereby amended by striking out the first sentence
4 of said section and inserting in place thereof the following
5 sentence; The court shall have original jurisdiction of all
6 crimes.

1 SECTION 4. Section 26A of chapter 234 of the General
2 Laws, as inserted by chapter 428 of the acts of 1945, is hereby
3 amended by striking out from the second line the words; “in
4 the superior court.”

1 SECTION 5. Section 268 of chapter 234 of the General
2 Laws, as most recently amended by chapter 285 of the acts of
3 1967, is hereby amended by striking out from the first and
4 second lines the words; - “in the superior court.”

1 SECTION 6. Section 4 of chapter 275 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended by
3 striking out the second sentence and inserting in place thereof
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4 the following sentence: He may appeal as in other criminal
5 cases.

1 SECTION 7. Section 58 of chapter 276 of the General Laws,
2 as most recently amended by chapter 473 of the acts of 1971, is
3 hereby amended by striking out from the first sentence of the
4 fifth paragraph the words; “either because the defendant has
5 appealed or” and inserting in place thereof the words: because
6 the defendant.

SECTION 8. Section 65 of chapter 276 of the General Laws,
as most recently amended by section 2 of chapter 473 of the acts
of 1971, is hereby amended by striking out from the twelfth line
the words: - “to prosecute an appeal on said charge or.”

1
9

3
4

SECTION 9. Section 47A of chapter 277 of the General
Laws, as amended by section 1 of chapter 756 of the acts of
1965, is hereby amended by striking out the second sentence of
the fourth paragraph.

1
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SECTION 10. Section 23 of chapter 278 of the General
Laws, as appearing in the Tercentenary Edition, is hereby
amended by striking out said section and inserting in place
thereof the following section;

1
2
3
4

Section 23. At the trial of a criminal case upon indictment or
complaint, the fact that the defendant did not testify at the
preliminary hearing or that, at such hearing, he waived examina-
tion or did not offer any evidence in his own defense, shall not
be used as evidence against him, nor be referred to or commented
upon by the prosecuting officer.
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SECTION 11. Section 28 of chapter 278 of the General
Laws, as appearing in the Tercentary Edition, is hereby amended
by striking out said section and inserting in place thereof the
following section:

1
9

3
4

Section 28. A defendant aggrieved by a judgment founded
upon matter of law apparent upon the record in any criminal
proceeding may appeal therefrom to the supreme judicial court
or to the appeals court.

5

6
7
8
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SECTION 12. Section 28E of chapter 278 of the General
Laws, as amended by section 16 of chapter 740 of the acts of
1972, is hereby amended by striking out the first two sentences
of said section and inserting in place thereof the following two
sentences; An appeal may be taken by and on behalf of the
Commonwealth by the attorney general or a district attorney to
the supreme judicial court or to the appeals court in all felony
cases from a decision, order or judgment of the court (1)
allowing a motion to dismiss an indictment or complaint, or (2)
allowing a motion to grant appropriate relief under the provisions
of section forty-seven A of chapter two hundred and seventy-
seven. On application for an appeal in a felony case by and on
behalf of the Commonwealth by the attorney general or a district
attorney, or by the defendant, a single justice or the chief justice
of the supreme judicial court or of the appeals court may, upon
determining that the administration of justice would be facili-
tated thereby, grant an interlocutory appeal from a decision,
order or judgment determining a motion to suppress evidence
prior to trial and a single justice shall hear the same or shall
report the same to the full court or to the appeals court for
hearing; provided, that if such application is denied, or if such
application is granted but the interlocutory appeal is heard by a
single justice, the determination of the motion to suppress
evidence shall be open to review by the full court or by the
appeals court after trial in the same manner and to the same
extent as determinations of such motions not appealed under the
interlocutory procedure herein authorized.
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SECTION 13. Section 29 of chapter 278 of the General
Laws, as most recently amended by chapter 301 of the acts of
1966 is hereby amended by striking out said section and inserting
in place thereof the following section:

1
i

3
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Section 29. If it appears that justice may not have been done,
a justice of the court which imposed sentence may at any time,
upon motion of the defendant in writing, grant a new trial.

5

6
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SECTION 14. Section 29C of chapter 278 of the Genera!
Laws, as inserted by section 2 of chapter 310 of the acts of 1962,
is hereby amended by striking out from the first line the
words: “the superior.”
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SECTION 15. Section 30 of chapter 278 of the General
Laws, as appearing in the Tercentenary Edition, is hereby
amended by striking out from the first line the words; “in the
superior court.”

1
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SECTION 16. Section 30A of chapter 278 of the General
Laws, as inserted by chapter 258 of the acts of 1954, is hereby
amended by striking out from the first and second lines the
words: “in the superior court.”

9
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SECTION 17. Section 31 of chapter 278 of the General
Laws, as amended by chapter 384 of the acts of 1953, is hereby
amended by striking out the first sentence of said section and
inserting in place thereof the following sentence: Exceptions
may be alleged by a defendant in a criminal case who is aggrieved
by an opinion, ruling, direction or judgment rendered upon any
question of law arising at the trial of such case or upon a motion
for a new trial; provided, that exceptions alleged in any
proceedings or trial upon an indictment for murder or man-
slaughter, or upon an indictment or complaint for any other
felony by order of the justice presiding at such proceedings or
trial made subject to sections thirty-three A to thirty-three H,
inclusive, shall be governed by said sections, and authority to
make any such proceedings or trial subject to said sections is
hereby granted to said presiding justice, and no bill of exceptions
shall be entered or considered in the supreme judicial court or in
the appeals court in any such proceedings or trial.
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SECTION 18. Section 32 of chapter 278 of the General
Laws, as appearing in the Tercentenary Edition, is hereby
amended by striking out said section and inserting in place
thereof the following section:

0

3

£ 1 Section 32. If the defendant neglects to enter his appeal,
exceptions or report in the supreme judicial court or in the
appeals court, or neglects to take the necessary measures for the
hearing of the cause in the supreme judicial court or in the
appeals court, the trial court may, upon the application of the
district attorney and after notice, order that the appeal,
exceptions or report be dismissed and that the judgment,
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12 opinion, ruling or order appealed from, excepted to or reported
13 be affirmed.

1 SECTION 19. Section 33 of chapter 278 of the General
2 Laws, as amended by chapter 265 of the acts of 1933, is hereby
3 amended by striking out the first sentence of said section and
4 inserting in place thereof the following sentence: Copies and
5 papers relative to a question of law which arises in a criminal case
6 upon appeal, exception, report or otherwise shall be prepared by
7 the clerk of the court at the expense of the county and shall
8 thereupon be transmitted to and entered in the law docket of the
9 supreme judicial court for the Commonwealth, or for the proper

10 county or of the appeals court as soon as may be after such
1 1 question of law has been reserved and duly made matter of
12 record in the trial court.

1 SECTION 20. Section 33E of chapter 278 of the General
2 Laws, as most recently amended by chapter 453 of the acts of
3 1962, is hereby amended by striking out from the third line the
4 words: “superior court” and inserting in place thereof the
5 words: trial court.

1 SECTION 21. Section 33F of chapter 278 of the General
2 Laws, as appearing in the Tercentenary Edition, is hereby
3 amended by striking out from the third line the words “superior
4 court” and inserting in place thereof the words: trial court.

1 SECTION 22. Section 2of chapter 280 of the General Laws,
2 as most recently amended by section 37 of chapter 319 of the
3 acts of 1953, is hereby amended by striking out the first sentence
4 of said section and inserting in place thereof the following
5 sentence: A fine or forfeiture imposed by the superior court
6 shall, except as otherwise provided, be paid over to the treasure
7 of the county where the proceeding in which the fine or
8 forfeiture was imposed, was tried, or in Suffolk County to the
9 collector of Boston.

1 SECTION 23. Sections twenty-seven A and thirty-one of
2 chapter two hundred eighteen of the General Laws and sections
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3 eighteen, eighteen A, nineteen, twenty, twenty-two, twenty-four,
4 twenty-five, twenty-six, twenty-seven and twenty-nine A of
5 chapter two hundred seventy-eight of the General Laws are
6 hereby repealed.

1 SECTION 24. This act shall take effect on January 1, 1975.
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