
HOUSE No. 5069
By Mr. Flaherty of Boston, petition of Michael F. Flaherty relative

to the formation and operation of legal service insurance plans.
Insurance.

In the Year One Thousand Nine Hundred and Seventy-Four

An Act relating to the formation and operation of legal

SERVICE INSURANCE PLANS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 176 F the following chapter;
3 CHAPTER 176G
4 Legal Service Plans
5 Section I. In this chapter the following words shall have the
6 following meanings:

“Sponsor”-any person, group, fraternal or benevolent
8 organization, including but not limited to corporations,
9 partnerships or any other entity which establishes or operates

10 a legal service plan underwritten by an insurer.
1 1 “Legal Service Plan” a program or system under which the
12 cost of all or part of the legal services purchased by an
13 individual or group of individuals or their dependents is to be
114 paid by an insurer as herein defined.
15 “Attorney”—any lawyer licensed to practice law in the
16 Commonwealth as provided in Section 37 of Chapter 221 of
17 the General Laws and who renders legal services to an insured.
18 “Insured”—a person to whom a coverage certificate or
19 policy has been issued.

20 “Committee”—the “legal service committee of the bar,” or
21 its counterpart if designated by any other formal name.
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22 consisting of the President or his designee of the Massachusetts
23 Bar Association, of the Boston Bar Association, and of each
24 county bar association.
25 “Insurer”-the corporation which underwrites and sponsors
26 a legal service plan or which contracts with a sponsor to
27 underwrite said sponsor’s legal service plan. Only foreign and
28 domestic corporations whether for profit or not for profit and
29 licensed to do business in this state and to whom a certificate
30 has issued under this chapter may act as such insurer. jjjf*
3 1 “Commissioner” the Commissioner of Insurance

2 “Coverage certificate” or “policy”—a document of agree-
33 ment setting forth the amount which the insurer will pay
34 toward the purchase of specified legal services by an insured or
35 by a group of insureds or by covered dependents.
36 “Covered Dependent”—a dependent for whose legal services
37 payment is provided for in whole or in part in the insurance
38 certificate issued to or in behalf of the insured.
39 “Purchase”—any agreement or contract entered into be-

40 tween the insured and the attorney relative to the fee for his
41 legal services to the insured or to his dependents. The insurer
42 or sponsor shall not enter into any agreement or contract with
43 the attorney relative to fees for legal services to be paid on
44 behalf of an insured.
45 Section 2. Only the following organizations shall be insurers
46 of legal service plans:
47 (1) Non-profit corporations created in accordance with
48 section 3 hereof;

49 (2) Domestic insurance corporations;
50 (3) Foreign insurance corporations.
51 Insurance companies shall be subject to the laws governing
52 insurance in this state, except insofar as any provision of the
53 insurance laws may be in conflict with applicable provisions ot
54 this chapter. Section 48 of chapter 175 shall not prohibit anj»
55 domestic insurance company from being an insurer under this^
56 chapter.
57 Section 3. For the purpose of being a sponsor and/or any
58 insurer of a non-profit legal service plan, seven or more persons
59 shall form a non-profit legal service corporation. Such a
60 corporation shall be formed in the manner prescribed in and
61 subject to section 9 of chapter 155 and sections 6 and 8 to 12,
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62 inclusive, of chapter 156, except as follows
63 The agreement of association of a corporation having no

capital stock may omit the statement of the amount of the
capital stock and the par value and number of its shares. The
fee to be paid to the state secretary upon the filing of the
articles of organization shall be twenty-five dollars.

64
65

66

6

The articles of organization specified in section 10 of said
chapter 156, with the records and by-laws of the corporation,
shall be submitted to the commissioner instead of the
Commissioner of Corporations and Taxation, and the com-
missioner shall have the powers and perform the duties relative
thereto specified in section 11 of said chapter 156. The
certificate issued by the state secretary under section 1 2 of
said chapter 156 shall be modified to conform to the
requirements of this section.

68

&9
70
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The commissioner shall not approve the articles of organiza-
tion of such a corporation until he is satisfied by such
examination as he may make and such evidence as he may
require that the incorporators or participants are of good
repute and intend in good faith to operate the corporation. He
shall execute a certificate of his findings, which shall be
attached to the articles of organization prior to the filing
thereof with the state secretary.
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Section 4. No insurer or sponsor whose legal service plan has
not first been reviewed for conformity with the professional code
by the committee shall be established or formed or allowed to
offer a legal insurance plan of any type.

85
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If either the committee or the commissioner refuses to
approve the legal service plan, the applicant shall be notified of
the decision in writing within thrity days. Written notice to the
applicant shall state the reasons for the decision of refusal. Any
communication from the committee or from the commissioner
to an applicant shall be absolutely privileged unless the privilege
is waived by the applicant.
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Section 5. Any insurer may enter into a contract with an
insured or with his employer or other individual or group acting
in his behalf whereby payment for all or part of certain specified
legal services purchased by the insured will be paid either to the
insured or. at the request of the insured, to the attorney who
performs the services.
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102 Section 6. An insurance certificate shall be issued by a legal
103 service corporation to each insured or group of insureds. No
104 insurance certificate shall be issued unless the commissioner shall
105 have approved in writing the form of certificate nor unless it
106 contains in substance the following provisions;
107 a. A statement of the legal service to be paid for by the
108 corporation;
109 b. A statement of the duration of the agreement and of the
110 terms and conditions upon which it may be extended.
1 1 1 renewed, revised, cancelled or otherwise terminated;
112 c. A statement of the period of grace which will be allowed
113 for making any payment due from the insured under the
1 14 contract, which in any event shall not be less than 30 days.
1 15 Section 7. It is the intent of this chapter to require that any
116 insurer shall be a distinct corporate entity whose books and
117 records shall be separate, distinct, identifiable and accessible to
1 18 the regulating authority and to the public.
119 Nothing in this chapter shall be interpreted to prohibit a single
1 20 corporation from being both sponsor and insurer.
121 Section 8. Insurers of all legal service plans approved by the
122 commissioner shall annually pay an excise tax of two percent
123 upon all new and renewal premiums received during the
124 preceding calendar year in accordance with section 22 of chapter
125 63.
126 Section 9. Under the provisions of this chapter, an insured or
127 covered dependent may purchase legal services from any attorney
128 licensed or authorized to practice law in any jurisdiction.
129 Section 10. The purpose of this section is to promote the
130 public welfare by regulating legal services insurance rates to the
131 end that they shall not be excessive, inadequate or unfairly
132 discriminatory, and to authorize and regulate cooperative action
133 among insurers in rate making and in other matters within the
134 scope of this section. Nothing in this chapter is intended (1) to
135 prohibit or discourage reasonable and fair competition, or (2) to
136 prohibit or encourage, except to the extent necessary to
137 accomplish the aforementioned purpose, uniformity in legal
138 services’ insurance rates, rating systems, rating plans or practices.
139 This chapter shall be liberally interpreted to carry into effect the
140 provisions of this section.
141 Section 11. This chapter shall apply to all legal service plans in
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142 tills commonwealth underwritten by insurers authorized to
143 transact business in this commonwealth under the provisions ol
144 this chapter. The rates charged by an insurer to an insured shall
145 be subject to exclusive regulation under this chapter and shall be
146 exempt from rate regulation under any other chapter of the
147 general laws.
148 Section 12. (a) Rates shall be made in accordance with the
J|49 following provisions:
1 50 1. Rating schedules or rating plans shall be made and
151 adopted.

2 2. Rates shall be reasonable and shall not be excessive
153 inadequate, or unfairly discriminatory.
154 3. Due consideration shall be given to past and prospective
155 loss experience within and outside the commonwealth to a
156 reasonable margin for underwriting profit and contingencies.
157 to dividends, savings or unabsorbed premium deposits allowed
158 or returned by insurers to their policyholders, members or
159 subscribers, to past and prospective expenses both country-
-160 wide and those specially applicable to this commonwealth, and
161 to overall annual profit all other factors within and outside
162 this commonwealth.
163 (b) Except to the extent necessary to meet the provisions of
164 subdivision 2 of subsection (a) of this section, uniformity among
165 insurers in any matters within the scope of this section is neither
166 required nor prohibited.
167 (c) Rates made in accordance with this section shall be used
168 subject to this chapter.
169 (d) Nothing in this chapter shall abridge or restrict the
170 freedom of contract between insurers and agents or brokers with
171 respect to commissions or between insurers and their employees
172 with respect to compensation.
4,73 <e) Two or more insurers who by virtue of their business

associations in the United States represent themselves to be or
175 are customarily known as an “insurance company group,” or
176 similar insurance trade designation, shall have the right to make
177 the same filings or to use the same rates for each such insurer
178 subject to subdivisions 1, 2 and 3 of subsection (a) of this
179 section; and nothing contained in this chapter shall be construed
180 to prohibit an agreement to make the same filings or use the
181 same rates and concerted action in connection with such filings
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182 or rates by such insurers. This subsection shall not apply to two
183 or more insurers who are not under the same common executive
184 or general management or control and who act in concert in
185 underwriting groups or pools.
186 Section 13. (a) Every insurer shall file with the commissioner
187 or his designated representative every modification of any of the
188 foregoing which it proposes to use. Every such filing shall state
189 the effective date thereof, which shall not be prior to the filing
190 date, and such filing shall indicate the character and extent of the
191 coverage contemplated. The commissioner may require an insurer
192 to furnish the information upon which it supports a filing. Any
193 filing may be supported by (I) the experience or judgment of the
194 insurer or rating organization making the filing, (2) the experi-
-195 ence of other insurers or rating organizations, (3) any other
196 credible information, or (4) any other relevant factors. A filing
197 and supporting information shall be open to public inspection
198 after the filing becomes effective.
199 (b) Under such rules and regulations as he shall adopt, the
200 commissioner may, by written order, suspend or modify the
201 requirement of filing as to any kind of insurance, subdivision or
202 combination thereof, or as tc
203 cannot practicably be filed
204 rules and regulations shall be
205 organizations affected there

classes of risks, the rates for which
icfore they are used. Such orders,
made known to insurers and rating
)y. The commissioner may make

206 such examination as he may deem advisable to ascertain whether
207 any rates affected by such order meet the standards set forth in
208 subdivision 2 of subsection (a) of section five.
209 (d) Upon the written application of the insured, stating his
210 reasons therefor, filed with and approved by the commissioner, a
211 rate in excess of that provided by a filing otherwise applicable

ay be used on any specific risk
213 (e) No insurer shall make or issue a contract or policy except
214 in accordance with the filings which are in effect for said insurer
215 as provided in this chapter or in accordance with subsections (c)
216 or (d) of this section.
217 (f) Filings may consist of rating schedule or rating plan
218 providing for indivisible rate or single premium for policies or
219 contracts of insurance, or other forms of legal service plans by
220 whatever form such plans are created under this chapter.
221 Section 14. (a) If at any time the commissioner finds that a
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filing does not meet the requirements of this chapter, he shall,
after a hearing held upon not less than 10 days’ written notice,
specifying the matters to be considered at such hearing, to every
insurer which made such filing, issue an order specifying in what
respect he finds that such filing fails to meet the requirements of
this chapter, and stating when, within a reasonable period
thereafter, such filing shall be deemed no longer effective. Copies
of said order shall be sent to every such insurer.

224

226

228
:^:9

230 (b) Any person or organization aggrieved with respect to any
filing which is in effect may make written application to the
commissioner for a hearing thereon, provided that the insurer
that made the filing shall not be authorized to proceed under this
subsection. Such application shall specify the grounds to be
relied upon by the applicant. If the commissioner shall find that
the application is made in good faith, that the applicant would be
so aggrieved if his grounds are established, and that such grounds
otherwise justify holding such a hearing, he shall, within 30 days
after receipt of such application, hold a hearing upon not less
than 10 days’ written notice to the applicant and to every insurer
which made such filing.

231

234
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238
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240
241

If, after such hearing, the commissioner finds that the filing
does not meet the requirements of this chapter, he shall issue an
order specifying in what respects he finds that such filing fails to
meet the requirements of this chapter, and stating when, within a
reasonable period thereafter, such filing shall be deemed no
longer effective. Copies of said order shall be sent to the
applicant and to every such insurer.

242
243
244
245
246
247
248

Section 15. (a) Any insurer or sponsor aggrieved by any order
or decision of the commissioner made without a hearing may,

249
250

within 30 days after notice of the order to the insurer, make
written request to the commissioner for a hearing thereon, shall
within 30 days of the date on which the order or decision should
have been entered or in the event of other inaction at any

251
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4
4
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262 writing. Pending such hearing and decision thereon, the coin-

-263 missioner may suspend or postpone the effective date of his
264 previous order or decision.
265 (b) Ail such hearings shall be conducted in accordance with
266 section I I of chapter 30A unless waived in writing by the party
267 claiming the appeal.
268 (c) Any order or decision of the commissioner under this
269 chapter shall be subject to review, which shall be on the basis of
270 the record of the proceedings before the commissioner, by appeal
271 by a bill in equity brought at the instance of party in interest.
272 Section 16. The funds of an insurer shall be invested only in
273 such securities as are permitted by chapter 175 for the
274 investment of the capital of insurance companies, except that not
275 more than 5 percent of its invested assets, exclusive of real estate
276 occupied by itself for the transaction of business may be invested
277 in mutual funds, or it may deposit the whole or any portion of
278 its funds in any savings bank or savings account in a trust
279 company organized under the laws of the commonwealth or a
280 national banking association. It shall have the right to acquire
281 and own real estate to be occupied by itself in the transaction of
282 its business. The commissioner may require any such corporation
283 after the first full calendar year of doing business to accumulate
284 and maintain a special contingent surplus, over and above its
285 reserves and liabilities, in such amount as the commissioner may
286 deem proper.
287 Section 17. Every insurer shall annually on or before the first
288 day of March, file in the office of the commissioner a statement
289 verified by at least two of the principal officers of said
290 corporation, showing its condition as of the 31st day of
291 December next preceding. Such statements shall be in such form
292 and shall contain such matters as the commissioner shall
293 prescribe. A corporation neglecting to file its annual statement
294 within the time herein specified shall forfeit one hundred dollars
295 for each day during which such neglect continues, and upon
296 notice by the commissioner to that effect, its authority to do
297 business shall cease while such default continues.
298 Section 18. The commissioner, or any deputy examiner or
299 any other person designated by the commissioner shall, at least
300 once in three years, and whenever the commissioner deems it
301 prudent, visit any insurer and any sponsor and examine into its
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302 affairs. The commissioner shall have free access to all of the
books, records and papers of the insurer and sponsor corporation
and may summon and examine under oath its officers, agents,
employees and other persons in relation to its affairs and
condition. The commissioner shall require every such insurer
corporation to keep its books, records, accounts and vouchers in
such manner that he or his authorized representatives may
readily verify its annual statements and determine whether the
corporation has complied with the law.

303
304
305
306
307
308
09

310
Section 19. No sponsor or insurer shall be liable for damages

resulting from negligence or malpractice on the part of any
attorney, but said sponsor shall be liable for damages resulting
from negligence or malpractice on the part of any attorney
retained by such sponsor. No sponsor or insurer is hereby
authorized to practice law.

311
312
313
314
315
316

Section 20. Any dispute arising between a sponsor and any
attorney or any insured or any person whose insurance certificate
has been cancelled or to whom a sponsor has refused to issue an
insurance certificate may within 30 days after such dispute or
controversy arises be submitted in writing by any person
aggrieved to the commissioner or his designee. An appeal shall be
an adjudicatory proceeding in accordance with the provisions of
section 1 1 of chapter 30A.

31
318
319
320
321
322
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324
325 Section 21. Injunctive relief may be granted if any sponsor or

insurer of a legal insurance plan (1) has failed to comply with the
provisions of this chapter; (2) is operating fraudulently; (3) is in
condition such as to render further operations hazardous to the
public interest; (4) has exceeded its power; (5) has violated any
provision of law; (6) is financially unable to pay its claims in full;
(7) is insolvent. The court may forthwith issue a temporary
injunction restraining the transaction of any business, and it may,
after a full hearing, make the injunction permanent, and appoint
one or more receivers to take possession of the books, papers,
monies and other assets of the sponsor to settle its affairs, and
distribute its funds to those entitled thereof, subject to such rules
and orders as the
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Section 22. The conduct of attorneys in connection with legal
service plans shall at all time be subject to the Code of
Professional Responsibility. The Supreme Judicial Court shall
continue to have general superintendence over the practice of law

338
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341
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42 and the power to prosecute any violations thereof.
43 Section 23. It shall be unlawful for any person, firm,
44 corporation, partnership, association, group, individual or any
45 other entity except an insurer or sponsor of a legal service plan,
46 to establish, underwrite, operate or offer to sell a legal service
47 plan, except in conformity with this chapter.
348 Section 24. All insurers shall be subject to the provisions of
349 chapter 1 76D. All sponsors shall be subject to chapter 1761) to
350 the extent to which it is not in conflict with this chapter.
351 Section 25. The commissioner shall, after public hearing, issue
352 appropriate rules and regulations for the execution of his duties
353 under the provisions of this chapter; all such rules and regulations
354 within the meaning of section 1 of chapter 30A. governing the
355 conduct of sponsors and insurers, shall be subject to public
356 hearing in accordance with section 2 of chapter 30A.
357 Before promulgating any such rules or regulations, the
358 commissioner shall consult with an advisory committee. Said
359 advisory committee shall be composed of the committee and ten
360 persons appointed by the commissioner and who are not
361 members of the bar. Advisory committee members shall serve
362 without pay, but shall be reimbursed for reasonable expenses.
363 Section 26. The provisions of this chapter may be enforced by
364 a bill in equity brought by the commissioner, by the Attorney
365 General, by any district attorney or by the Committee.
366 SectioJi 27. If any section, subsection, subdivision, paragraph,
367 sentence or clause of this chapter is held invalid or unconstitu-
-368 tional, such decision shall not affect the remaining portions
369 thereof.
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