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January 9, 1974

tEfje Commontocaltf) of JHassactjusctW
ORDERS AUTHORIZING STUDY

(House, No. 6072 of 1973)
Ordered, That the legislative research council be directed l |
investigate and study the subject matter of current senate documents
numbered 430, changing the arrangement of names of candidates in
state and local elections; 443, providing for the random arrangement
of names of candidates for offices to be filled at primary and state
elections; of current house documents numbered 827, relative to the
listing of candidates on state and local ballots; 1007, relative to the
placement of names of candidates on the ballot and information to
be printed after each candidate’s name; 1013, relative to changes in
listing of candidates for office on state and local ballots; 3805,
relative to the sequence of the names of candidates for election on
the official ballot; 4317, further regulating the arrangement of names
of candidates on primary and election ballots; 4712, providing that
ballot position for all candidates be determined by a random
selection; and 4894, relative to ballot positions for candidates for
office, and to file the results of its statistical research and fact-finding
with the clerk of the house of representatives on or before the first
Wednesday of December nineteen hundred and seventy-three.
Adopted:
By the House of Representatives, April 1 7, 1973.
By the Senate, in concurrence, April 19, 1973.

(House,

No. 7843 of 1973)

I

Ordered, That the time be extended to the second Wednesday of
January, 1974, wherein the Legislative Research Council is required
to file its report relative to the arrangement of names of candidates
on state and local ballots.

Adopted
By the House of Representatives, November 26, 1973.
the Senate, in concurrence, November 27 1973.
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LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives:
The Legislative Research Council submits herewith a report
prepared by the Legislative Research Bureau on the basis of House,
No. 6072 of 1973 relative to the ballot positions of candidates for
election to state and local offices.
Since the Legislative Research Bureau is limited by statute to
“statistical research and fact-finding,” this report contains no
recommendations for legislative action. It does not necessarily reflect
the opinions of the undersigned members of the Council.
Respectfully submitted,

MEMBERS OF THE
LEGISLATIVE RESEARCH COUNCIL
SEN. ANNA P. BUCKLEY of Plymouth,
Chairman
REP. JOHN F. COFFEY of West Springfield,
House Chairman

SEN. JOSEPH B. WALSH of Suffolk
SEN. JOHN F. PARKER of Bristol
SEN. WILLIAM L. SALTONSTALL of Essex
REP. HARRISON CHADWICK of Winchester
REP. WILLIAM H. RYAN of Haverhill
REP. JAMES L. GRIMALDI of Springfield
REP. PAUL J. CAVANAUGH of Medford
REP. RUDY CHMURA of Springfield
REP. SIDNEY Q. CURTISS of Sheffield
REP. ALAN PAUL DANOVITCH of Norwood
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LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

f
To the Members of the Legislative Research Council.
No. 6072 of 1973 directed the Legislative Research
Council to make a study and investigation relative to the ballot
positions of candidates for election to state and local offices.
The Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding data only, without recommendations or
House,

legislative proposals.

This report was the primary responsibility of Thomas K. Steel, Jr.,
of the Research Bureau staff.
Respectfully

submitted.

DANIEL M. O’SULLIVAN

Director, Legislative Research Bureau

*
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ORDER OF NAMES ON THE BALLOT

SUMMARY OF REPORT
Origin and Scope

of Study

By legislative directive, House, No. 6072 of 1973, the Legislative
Research Council was directed to make a study and investigation of
the subject matter of three Senate documents and six House
documents dealing with the positions on the ballot of candidates in
state and local elections. These bills are alike in proposing that the
state law insuring incumbents first position on the ballot be changed.
Senator Robert A. Hall of the Third Worcester District introduced
the only bill which called for a change to an alphabetical method
which would no longer guarantee incumbents what he considers an
obvious advantage. Six legislative proposals mandated the
arrangement of names by a lottery. Representative Francis C.
Lapointe of Chicopee sponsored such legislation in an attempt to
establish a fairer system of positioning than now exists. Two bills
would establish a rotation system for the Commonwealth.
Representative John A. Businger of Brookline regards a lottery as
superior to an alphabetical arrangement but advocates rotation as the
fairest method for determining ballot positions.
This study examines the relevant Massachusetts laws governing
position selection as well as other methods and their prevalence
throughout the states. Also the question as to whether or not there is
an advantage to being first on the ballot is explored in depth.
Relevant Massachusetts Lavi

There are essentially four state statutes which control the
arrangement of candidates’ names on the ballot in Massachusetts
state and local elections: General Laws, Chapter 53, section 34 and
Chapter 54, sections 33, 41A and 42.
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Preferential treatment on the ballot for incumbents dates back to
1894 when legislation was enacted authorizing the names of sitting
officeholders to be identified with a star. About 1911 this favored
consideration was abandoned. The enactment of Chapter 473 of the
Acts of 1938 gave incumbents first position on the ballot in primary
elections. Ten years later this practice was adopted for final elections
by Chapter 272 of the Acts of 1948. The remaining candidates
follow in alphabetical order (G.L., c. 53, s. 34 and c. 54, s. 42).
Two laws have been passed to handle special cases. The
arrangement of names on voting machines is set out in General Laws,
Chapter 54, section 33 and it provides that the position of candidates
is determined by the vote cast for governor at the last preceding
election, with the candidates of the party which received the largest
number of votes for governor listed first. Also, since the candidates
for governor and lieutenant governor run as a team in the final
election, General Laws, Chapter 54, section 41A establishes that the
group with an incumbent governor shall be listed first and be
followed by groups arranged alphabetically in accordance with the
surnames of the candidates for governor.
Legislation which has been enacted into law during the past
twenty years has for the most part been concerned not with reform
but rather with an extension of the term “incumbent” to include
candidates who would not otherwise qualify for that designation.
Officeholders chosen by the Legislature, the Governor, county
commissioners, the courts and local legislative bodies to fill vacancies
have been the principal beneficiaries.
Proposals to reform the system of ballot listing have favored a
lottery method for state and local elections and without exception
these bills have generated little, if any, support in the Legislature.
Practices of Cities and Towns

By charter provision municipalities may provide for other methods
of determining ballot positions for local elections. In 14 of the state’s
39 cities a lottery is used in the preliminary or primary election and
the state law is followed in the final. Another three municipalities
rely on a mixture of lottery and alphabetical methods in local
elections. A total of eight cities use a lottery in both the preliminary
and the final elections and 13 follow state law in both elections.

»

%

1974]

HOUSE

-

No. 5312

9

Only the City of Cambridge uses a rotation system in its municipal
elections.
Except for six communities, all towns of the Commonwealth list
candidates in local elections in compliance with the General Laws.
The five towns of Agawam, Medfield, Methuen, Stoughton and
Sturbridge have established a lottery system in their new home rule
barters. A special legislative act authorized this procedure for the
Town of Arlington (Acts of 1972, c. 31).
Advantage

of First Place

on the Ballot

The vote cast by indifferent or uninformed voters has been termed
the “donkey vote”. A number of studies have shown that the first
name on the ballot, particularly in contests for minor offices with a
large field of candidates, receives a significant amount of this vote
solely on the basis of position.
A 1950 study of an Ohio State Senate two-man contest disclosed
that the candidate whose name appeared first on the voting machine
carried 231 (85%) of the 272 precincts in the district. Ohio selects
ballot positions on the basis of rotation.
Surveys of election results in selected State Senate districts in
Michigan and of a 1969 nonpartisan Los Angeles primary for
nomination to a junior college board of trustees indicate that, while
first position is the best spot on the ballot, when longer lists are
involved the last name also receives a slight advantage.
An extensive study of California state elections by W. James Scott,
Jr. concluded that positional bias generated by first position
accounts for at least 5% of the first listed candidate’s vote.
However, some criticism of these observations has emerged from
other research sources. The 1959 and 1964 British general elections
were studied and the analyst concluded that no substantial benefit
%as derived from the first position but that the last position was the
least desirable. Conversely, a team of experts in California indicated
that the last position is the most advantageous, particularly in a
multi-candidate contest.
All authorities do z acee that the intensity of positional bias is
influenced by many variables such as the particular office involved,
publicity in the campaign, educational level of the electorate and
complexity of the voting procedure.
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The Supreme Courts in at least three other states, Michigan,
Arizona and New York have acknowlecged in their opinions the
existence of an advantage to being placed first on the ballot.
In Massachusetts the Supreme Judicial Court, in the case of
Tsongas et al v. Davoren, 1972 Advance Sheets 1869, affirmed the
findings of a single Justice as to the advantage of first place en the
ballot. However, the Court ruled that since the elections were
the question as to a possible violation of the candidates’ equal rights
to be elected under Article IX of the State Constitution was moot
and womJ not be decided. The Court in essence has left the issue up
to the federal court where the candidates in a consolidated action
with four other similar suits contend that state law violated their
rights under the Fourteenth Amendment to the United States
Constitution.
Four other candidates involved in the federal suit likewise had a
hearing on the state question before a single justice of the Supreme
Judicial Court (James A. Murray et al v. Michael J. Shea et al).
Justice Francis J. Quirico held that the plaintiff candidates had failed
to adequately prove the existence of a position bias, and further
ruled that the determination of the manner in which candidates were
placed on the ballot was a legislative function and not a judicial one.

Methods of Position Selection
Alphabetical

The alphabetical listing of candidates’ names has the major
benefits of simplicity and economy in printing. Moreover, it tends to
produce a more effective use of the specimen ballot and to insure
greater accuracy in tabulating the vote.
The major drawback to the alphabetical method is that, if
position does include an advantage, then allowing candidates with
names in the beginning of the alphabet to always reap that benefit
may be unfair to candidates with surnames toward the end of the
alphabet. Opponents of alphabetical arrangement further argue that
it tends to discourage people with names lower in the alphabet from
running for office.
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Lottery

The lottery system, which arranges names on the ballot by a
drawing, at least initially gives all candidates an equal chance for the
first position. It also retains the advantages found in the alphabetical
system of simplicity and economy. The lottery method contains an
element of unfairness, however, since one candidate is in first
position on all ballots.
Rotation

In essence, rotation is implemented in two ways: (1) each
successive voter is issued a ballot with a different name arrangement,
(2) positions are changed on a precinct by precinct basis within an
election district. Rotation by precincts is not as fair as the purest
form because precincts are very rarely of equal size. In Massachusetts
the wide range in size of precincts can be seen in the variation
between the smallest precinct with only 47 people and the largest
numbering 9,513. The average size of Massachusetts precincts
(2,630 persons) is over twice as large as the average precinct in those
states that rotate names on a precinct basis. The problem is further
complicated by the recent apportionment of the General Court
because 74 of the new 240 single districts comprising the House of
Representatives do not contain either a complete town or full city
ward.

These problems along with the fact that Massachusetts uses a
highly centralized election administration may well make the
technical problems and extreme expense of rotation insurmountable
in the Commonwealth. For example, under the present system only
one printer is responsible for supplying ballots to 3.1 million voters
in 2,163 precincts. Other states such as Kentucky divide the
responsibility for rotating ballots among officials in 120 counties
across the state.
The rotation of names on the ballot assures each candidate an
equal share of the benefits accruing from the first and early ballot
positions. Political scientists generally consider it to be the most
equitable approach. Additional advantages result from the fact that it
encourages intelligent use of the ballot and increases the motivation
of public spirited citizens to run for office while at the same time
increasing the apprehension of incumbents, thus tending to make
them more responsible than they might otherwise be.
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The most significant disadvantages of a rotation system are in the
area of administration. Extra work is involved in the preparation,
printing and distribution of ballots. Extra cost is also entailed; states
using rotation estimate savings of from 30 to 50% if a lottery method
were substituted. The risk of error in counting ballots is
another
drawback.

Fraud and mismanagement of elections can also occur in the
distribution of ballots to the voters unless careful supervision is

provided.

Time problems occur when challenges to nomination petitions are
not resolved seasonably, thus delaying the designation of positions
on the ballot. Time pressures become acute when litigation on this
issue is undertaken. The movement of the dates for the close of
registration closer to the election date have also created problems in
getting ballots printed in time to supply them to absentee voters.
Voting machines present a special problem in rotation. The limited
number of machines within each precinct makes rotation of names
for each successive voter most impractical if not impossible. Thus,
those states that do rotate on machines do so mainly on a precinct
basis.

Other States Practices

Rotation is the more common system among the states; 24
jurisdictions utilize it in some form. The statutes of seven states
explicitly mandate rotation on a precinct or county basis while in ten
other states the ballot is rotated for each voter.
Eleven states arrange names on an alphabetical basis. In the state
of Rhode Island, however, first position on primary election ballots
is given to the endorsed candidate.
The lottery method is used in only six states.
Party success in a previous election is the predominant method
arranging names in three states. In at least seven others, however, this
method is used to determine the order of names in general elections
while an alternative method is in force in primary elections.
Only the states of California and Massachusetts reserve the first
position for incumbents. In California the remaining names are listed
on a rotation basis.
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In Illinois a system based on time of filing applies in elections for
district officials. The two states of Virginia and Delaware use party
columns on the ballots and determine the order of names by the list
which the respective candidate’s party submits to election officials.
Alabama and South Carolina are the only states that allow the
arrangement of names to be set by election officials on a purely
discretionary basis.
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ORDER OF NAMES ON THE BALLOT

Chapter I.

«

INTRODUCTION

Origin

of Study

House Order, No. 6072, which is reprinted on the inside cover
page of this report, directed the Legislative Research Council to
investigate and study the subject matter of three Senate documents
and six House documents dealing with the positions on the ballot of
candidates for state and local elections. This order was adopted in
the House of Representatives, as amended, on April 17, 1973 and by
the Senate, in concurrence, on April 19, 1973.
The bills on which this study order is based are alike in that they
propose that incumbents no longer be arbitrarily granted first spot
on the ballot by state law. One bill, Senate, No. 430, stipulates that
the names of candidates be arranged alphabetically on ballots in state
and local elections. Two other bills, House, Nos. 1007 and 3805,
would establish a scheme of rotation whereby no two successive
voters would receive the same ballots and the name of each candidate
for each office would appear first and in each other position
substantially the same number of times on the ballots used. The
remaining six legislative proposals call for a lottery procedure, with
the order of names on the ballot being selected in a drawing governed
by the rules of chance (Senate, No. 443 and House, Nos. 827,

4712 and 4894).
Senator Robert A. Hall of the Third Worcester District has stated
that his main purpose in filing a bill calling for the alphabetical listing
4317,

of candidates on election ballots was to prevent the incumbents from
advantage.
always having the top spot which he considers an obvious
elections,
for
state
and
local
system
In proposing a lottery
seeks
to
establish a
Representative Francis C. Lapointe of Chicopee
Representative
fairer system of positioning names than now exists.
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Lapointe, however, would stop short of establishing a system based
on rotation because of his reservations regarding the impracticality
and expense of this method. Representative John A. Businger of
Brookline, the sponsor of House, No. 1007, has also expressed his
concern over the fairness of the present ballot designation process in
Massachusetts since he believes election results should not be
influenced by artificial factors such as automatically guaranteeing the
■s candidate for re-election the benefit of first position on all ballots. In
his view, a lottery system is superior to an alphabetical arrangement
but he regards rotation as the best and fairest method for
determining ballot positions.
Scope

of Study

This study focuses upon the procedure for placing names on the
ballot in state and local elections as set out in Massachusetts General
Laws, Chapter 53, section 34 and Chapter 54, sections 33, 41A and
42. These statutes essentially guarantee the first position on the
ballot to incumbents or candidates for re-election and provide that
other aspirants for the same office follow in alphabetical order
according to their respective surnames. Thus a question exists as to
whether or not these statutes confer an unfair advantage upon
incumbents in violation of the equal protection of the laws clause of
the Fourteenth Amendment of the Federal Constitution and Article
IX of the Massachusetts Constitution. This report explores this issue
as well as the fundamental question as to whether there actually is an
advantage to a candidate in being listed first on the ballot.
Possible alternatives to the system as it exists in Massachusetts are
also considered in this study, with special consideration given to the
various methods of position selection now employed by other states.
In particular, the benefits and disadvantages of the rather
complicated practice of rotating names on the ballot are discussed.
PriorProposals
An examination of legislative proposals relative to the order of
names filed in the past twenty years reveals that by far the most
activity occurred in the 1973 session with nine such measures
introduced. In five of these twenty years no such proposal was
submitted; prior to 1973 the maximum number filed was four in
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1960. Legislation which has been enacted into law during the past
twenty years has for the most part been concerned not with reform
but rather with an extension of the term “incumbent” to include
candidates who would not otherwise qualify for that designation.
Proposals to reform the system of ballot listing have favored a
lottery method for state and local elections and without exception
these bills have generated little, if any, support in the Legislature. In
each instance, the Committee on Election Laws has issued an adverse L
report.

Chapter 11.

RELEVANT MASSACHUSETTS LAWS

There are essentially four state statutes which control the
arrangement of candidates’ names on the ballots in state and local
elections: General Laws, Chapter 53, section 34 and Chapter 54,
sections 33, 41A and 42. This chapter presents a brief outline of the
development of these laws and sets out the form in which they exist
today. There also follows a description of the methods used by
various cities and towns under their charters relative to ballot
positioning of candidates’ names.
Primary

Elections

in
The order of names on the ballot in primary elections is set out
to
the
General Laws, Chapter 53, section 34. This statute dates back
provided in
enactment of Chapter 504 of the Acts of 1894 which
section 24 that:

be
Names of candidates for all elective offices shall
arranged alphabetically according to their surnames.
ward
Names of candidates for caucus officers, for
be
may
conventions,
to
committees and for delegates
are
filed.
arranged in groups in the order in which they

not guarantee a favorable
Even though this early legislation did
that
a star (•) would appear
it
stipulate
nosition for incumbents, did
were candidates
these
persons
indicate that
a gainst certain names to
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for re-election. In 1895, with the passage of Chapter 507, candidates
for town committees were also specifically included in the law.
No substantial changes were made in the law until 1911 when
Chapter 550 of that year dictated that “in the preparation of the
ballot names of candidates for ward or town committees and for
delegates to the state convention shall be arranged in groups in such
order as may be determined by lot.” The first provision for any type
of lottery system now appeared in the law. Also, by this time the star
formerly used to indicate incumbency was no longer used on ballots.
Chapter 302 of the Acts of 1923 introduced a short-lived
changeover to use of an alphabetical arrangement for all names on
the ballot including ward and town committees and delegates to
conventions. Only Boston held to the lottery system for arranging
ward committees. This purely alphabetical system was abandoned
only two years later by Chapter 312 of the Acts of 1925 and the
drawing of lots in order to place ward and town committees and
delegates, as groups, on the ballot was reinstituted for the entire
state.
In 1938, General Laws, Chapter 53, section 34 was amended by
Chapter 473 which provided that the first position be reserved for
“candidates for renomination to state offices of which they are the
elected incumbents.” All other candidates followed in alphabetical
order. Finally, with the enactment of Chapter 406 of the Acts of
1953, section 34 was written in much the same form as today. The
names on the ballot were to be placed alphabetically except:
Names of candidates to be voted for by all the voters of
the commonwealth, endorsed for nomination by a state
convention, shall be placed first. Next in order the names
of candidates for such offices of which they are the elected
incumbents and next the names of all other candidates for
such offices in alphabetical order.
Names of candidates for nomination for all other offices
to be voted for at a state primary of which they are the
elected incumbents shall be placed first in alphabetical
order and names of other candidates shall follow in like
order.
Names of candidates for state committees shall be
arranged in accordance with the provisions of sectio
seventeen A.
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Names of candidates for ward or town committees and
tor delegates to national conventions shall be arranged in
groups in such order as may be determined by lot.
The provision of section 17A referred to in the above quote
established that the candidates for state committee endorsed by their
respective parties “shall be placed first on the primary ballot.” This
provision was deleted from 17A and incorporated more directly into
section 34 by Chapter 76 of the Acts of 1964.
Most amendments to this 1953 enactment are largely additions
broadening the concept of incumbency. In 1954, Chapter 225
included incumbents chosen by the Senate and House of
Representatives within the law; and Chapter 289 of 1958 extended
the right to first position to incumbents appointed by the Governor.
Similarly later amendments increased the scope of section 34 to
include incumbents appointed by the Supreme Judicial Court or
Superior Court (Acts of 1960, c. 216), the county commissioners
(Acts of 1962, c. 758), and those appointed by vote of a board of
aldermen or city council (Acts of 1964, c. 55).
The most recent amendment, however, Chapter 429 of the Acts of
1973, made a substantial change in section 34. This legislation
abolished the pre-primary convention and thus the language referring
to convention endorsees was necessarily deleted from the ballot law.
The relevant provisions of G.L. c. 53, s. 34 now reads as follows:
Names of candidates for each elective office shall be
arranged alphabetically according to their surnames except
as otherwise provided.
Names of candidates for nomination for all offices to be
voted for at a state primary of which they are the elected
incumbents or the incumbents chosen by the senate and
house of representatives, or appointed by the governor, or
appointed by the justices of the supreme judicial or
superior court, or appointed by the county commissioners,
or appointed by the county commissioners and the clerk
of the courts for a county, shall be placed first in
alphabetical order and names of other candidates shall
follow in like order.
Names of candidates for state committee who are either
elected or appointed incumbents shall be placed first in
alphabetical order, and names of other candidates for said
office shall follow in like order.
. .

.
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Names of candidates for ward or town committees and
for delegates to national conventions shall be arranged in
groups in such order as may be determined by lot, under
the direction of the state secretary, who shall notify each
state committee and give a representative of each such
committee an opportunity to be present.
On ballots at city and town primaries, and preliminary
elections except where city charters provide otherwise,
names of candidates for offices of which they are the
elected incumbents, or the incumbents chosen by joint
convention of the board of aldermen or city council and
school committee, shall be placed first in alphabetical
order according to their surnames, to be followed by the
names of all other candidates for such offices in
.
alphabetical order.
.

.

Final Elections
The historical background to General Laws, Chapter 54, section
42 which regulates the order of names on the ballot in final elections
follows a similar pattern to that of General Laws, Chapter 53, section
34. The system originally used was a purely alphabetical one as
stated succinctly in Chapter 436 of the Acts of 1888: “The names of
candidates for each office shall be arranged under the designation of
the office in alphabetical order, according to surnames.” The
language was changed slightly in 1893 by Chapter 417 to read: “The
names of candidates for every state, city and town office shall,
except in the case of presidential electors, be arranged under the
designation of the office, in alphabetical order according to
surnames.” This procedure was universally followed throughout the
state until 1913 when the City of Boston was authorized to
determine the order of names on the ballot in municipal elections by
a lottery (Chapter 835, Part 11, s. 259). Some 20 years later, similar
authority was granted to other cities (Acts of 1932, c. 135).
A new method of arranging names on the ballot was permitted by
Chapter 292 of the Acts of 1941. This method favored statewide
candidates from the two major political parties:
The names of candidates for any office t
all the voters of the Commonwealth norninat
the two political parties which cast the highest
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highest number of votes for governor at the preceding
biennial state election, shall, except in places where voting
machines are used, be placed in the first places on the
ballot, under the designation of the office, in alphabetical
order according to their surnames, and the names of
other
candidates for such offices shall follow in such order.

The names of candidates for other state offices, and the

names of candidates for county, city and town

office,

shall, except at elections in places where voting machines
are used, be arranged under the designation of the office in
alphabetical order according to their surnames, except as
city charters otherwise provide in the case of municipal
offices.

It was not until 1948, however, and the enactment of Chapter
272, that incumbents were guaranteed first position on the ballot in
final elections. This change had taken place ten years earlier on
primary ballots. The 1948 Act struck out the procedure permissible
under Chapter 292 of the Acts of 1941 and established the new
method whereby “the names of candidates for re-election to any
office to be filled at a state election of which they are the elected
incumbents shall
be placed first on the ballot in alphabetical
order according to their surnames.” Chapter 432 of the Acts of 1953
extended the provision to insure candidates for re-election first place
on the ballot in municipal elections, as well, and the law then took
substantially the same form as it has today.
The provisions of G.L. c. 54, s. 42 which apply to the arrangement
of names on the ballot in state and local elections are as follows;
....

Except as provided in section forty-one A, under the
designation of the office, the names of the candidates for
re-election to any office to be filled at a state election of
which they are the elected incumbents shall, except in
places where voting machines are used, as provided by
section thirty-three, be placed first on the ballot in
alphabetical order according to their surnames; next and in
like order the names of candidates of political parties, as
defined in chapter fifty, and the names of all other
candidates shall follow in like order.
Under the designation of the office, the names of
•andidates for each municipal elective office shall, except
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city

charters otherwise provide, be arranged
alphabetically according to their surnames, except that
names of candidates for re-election to any such office of
which they are the elected incumbents or the incumbents
chosen by vote of the board of aldermen or city council in
a city, or the incumbents chosen by joint convention of
the board of aldermen or city council and school
committee, shall, except as provided in section thirty-three
in places where voting machines are used, be placed first
on the ballot in alphabetical order according to their
surnames, next and in like order the names of candidates
of political parties as defined in chapter fifty, and the
names of all other candidates shall follow in like order.

as

Thus, the major statutory provisions relative to the order of names
on the ballot, that is, those regulating primaries and final elections on
the state and local level, evolved from strictly alphabetical systems to
the current method which combines a mixture of alphabetical
ordering with specific provisions granting incumbents first positions
on the ballot. Two other statutes, however, are worthy of note in
this area and a brief exposition of their provisions follows this
section.
Governorand Lieutenant Governor Candidates

-

%

As a result of the adoption of Article LXXXVI of the
Amendments to the Massachusetts Constitution in 1966, candidates
for Governor and Lieutenant Governor, nominated by their
respective parties, run as a team and as such have required special
consideration relative to the order of their names on the ballot. The
controlling law, G.L. c. 54, s. 41 A, as established by Chapter 869 of
the Acts of 1970 and last amended by Chapter 400 of the Acts of
1972, provides for the group arrangement of these candidates in the
following manner:

Names of candidates for the offices of governor and
lieutenant governor shall be placed upon the official ballot
for use at state elections in groups, according to the party
or political principles which they represent. The order of
the various groups on the ballot shall be determined as
follows:
The group in which appears the name of a
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candidate for governor who is an elected incumbent shall
be placed first, except as provided in section thirty-three.
Next in order shall appear the groups of candidates
of
political parties, arranged alphabetically
in accordance
with the surnames of the candidates for governor,
and all
other groups of candidates for such offices shall follow,
in
like order.
Voting Machines

V

The use of voting machines instead of traditional paper ballots also
creates a situation necessitating special statutory consideration. The
provisions of General Laws, Chapter 54, section 33, as most recently
amended by Chapter 200 of the Acts of 1969, assign positions
according to party success in the previous election for governor, as
follows:

On voting machines to be used at state elections the
names of the candidates of each political party shall be
arranged in a horizontal row or vertical column under or
opposite the titles of the offices; the order of such rows or
columns to be determined by the vote cast for governor at
the last preceding election, the row or column of the party
casting the largest number of votes for governor to be first,
the row or column of the party casting the next largest
number of votes for governor to be second, and so on;
provided, however, that on any such voting machine which
provides adequate mechanical safeguards, the names of
candidates and the questions to be submitted to the voters
may be arranged in the same manner as on the official
paper ballot.
Ballot Arrangement in City Elections
In 14 of the state’s 39 cities a lottery system is used in the primary
or preliminary city election to place names on the ballot; in the final
election the candidates’ names are listed alphabetically with
incumbents appearing first. In Westfield and Pittsfield, positions on
the preliminary ballot are determined by drawing lots; however the
ballot for the final municipal election is set up on a purely
alphabetical basis with no advantage granted incumbents. The City of
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Holyoke similarly uses a lottery system in the primary but its charter
provides that a lottery decide only the order of names of the
candidates for alderman in the final election and the rest of the
candidates on the ballot must be listed alphabetically. Thus, 17 cities
use some sort of mixture of lottery and alphabetical methods in
positioning candidates’ names on the ballot in local elections.
A total of eight cities, including the City of Boston, require
candidates to draw lots for their spots on the ballot in both the
preliminary and the final election. Thirteen cities, on the other hand,
follow the state law in both local elections and give the incumbents
first position alphabetically and then list the rest of the aspirants for
office alphabetically. Only the City of Cambridge uses a rotation
system on its ballots in municipal elections.
Ballot Arrangement in Town Elections
Since Article LXXXIX of the Amendments to the State
Constitution, the Home Rule Amendment, became effective in 1966
some 27 towns have adopted new home rule charters. The five towns
of Agawam, Medfield, Methuen, Stoughton and Sturbridge have
established a lottery system for assigning candidates to positions on
the ballot in their local elections. The new charters of seven towns
stipulate that the procedure set out in the Massachusetts General
Laws will be followed in all their elections. The remaining towns
include no particular provision relative to order of names on the
ballot in their new charters.

*

The Town of Arlington is the only other town which uses a lottery
system to place names on the ballot. The Legislature enacted Chapter
31 of the Acts of 1972 in order to allow Arlington to use this system
as an exception to the provisions of General Laws, chapter 54,
section 42, Thus, with the exception of these six towns now using a
lottery system, all the other towns in the Commonwealth list
candidates in compliance with the General Laws in their local
elections: incumbents first alphabetically and the other candidates
follow in like order.
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Chapter 111.

ADVANTAGE OF FIRST PLACE ON THE BALLOT
The “Donkey” Vote

Any analysis of ballot positioning invariably brings to the fore the
issue as to whether candidates in first place on the ballot have an
unfair advantage over their opponents. Early authorities on election
such as Charles Merriam and Louise Overacker have expressed
view that “Where there are many offices to be filled and where there
are many aspirants for each office, the leading names undoubtedly
1
possess a distinct and appreciable advantage.”
This observation stems from the belief that those who occupy first
position are more likely to benefit from the so-called “donkey vote”
that is, the vote cast by citizens who are either unknowledgeable as
to the candidates’ qualifications or are quite indifferent as to all or
2
certain of the candidates on the ballot. In 1934, Joseph Harris
referred to this type of voting in the following statement:

It is not at all flattering to the intelligence of the
American voter that the position at the top of a list of
candidates is of material help to the candidate thus
favored, but such is the case especially for minor
If the voter has his mind made up when he
positions
goes into the booth, the order in which he finds the names
will not influence him. But if he does not know for whom
to vote, and is impelled to vote anyway, for some reason
or another, he is more likely to mark his ballot for the
3
candidates at the top than for those lower down the list.
....

There are many reasons why people often make uninformed
merely
choices when they vote. Some individuals vote, for example,
the
out of a sense of duty which makes them feel they must exercise
*
1. Merriam. Charles E. and Overacker, Louise, Primary Elections,
Chicago Press,.Chicago, Illinois, 1928, p. 334.

The University of

Vote”, The Australian Quarterly. Volume 40, No.

2.

Mackerras, Malcolm, “The Donkey
4, December, 1968, p. 89.

3

Harris, Joseph P.. Election Administration
Institution, Washington, D.C., 1934,P. 181.

in the United States, The Brookings
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great American privilege of voting even though they lack the
knowledge and information necessary to make a rational choice.
Others intend to support a certain candidate but become confused
when confronted with additional choices. Rather than “waste” a
vote they indiscriminately make a choice. Experts agree that,
especially in regard to minor offices, a certain percentage of voters
are making such uninformed votes in every election. A number of

studies have been prepared relative to the effect that a candidate’s
position on the ballot has' in gaining him such votes. For the most
part these studies indicate that there is an advantage to being first on
the ballot.
Studies Relative to Position Bias

4

I

A 1950 study of a two-man contest for an Ohio State Senate seat
in 1948 revealed some interesting statistics relative to the importance
of first place on the ballot. 1 The Republican, William Tyrrell,
defeated his lone opponent, I. E. Baker, by a slender margin. Yet in
the 128 voting machine precincts where Tyrrell’s name appeared first
he carried 103 or 81% of them, and in the 144 precincts where
Baker’s name was on the top line he had a plurality in 128 or 89%.
Out of the 272 voting machine precincts a total of 231 or 85% were
carried by the candidate whose name appeared on the top line.
In 1957, Henry Bain and Donald Hecock conducted a much more
thorough study of elections in Detroit and Kalamazoo, Michigan.
They developed a complicated statistical formula which measured
the intensity of positional bias by noting the deviation from 1 00% of
the “percent of adjusted vote”. 2 This is an involved approach and for
the purposes of this report it is only necessary to know that in the
following table a percentage of “expected adjusted vote” (% of E) of
100% indicates the absence of positional bias. A reading of over
100% portends favorable results for the candidate holding that place
on the ballot while a figure of under 100% indicates that a
candidate’s chances for election suffer by his being in that position.
Bain and Hecock applied their formula to the 1952 Democratic
3
Primary for State Senator in the Detroit Districts and the results are
listed in Table 1.
1, White, Howard, “Voters Plump for First on the List,” National Municipal Re
February, 1950, p. 110.
Hecock, Donald S. Ballot Position and the Voter’s Choice, W
State University Press, Detroit, Micltigan, 1957, p. 52.

2 . Bain, Henry M. and
3 , Ibid., p. 65.
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for State Senator,
1. Democratic PrimaryAugust
3 Detroit Districts.

i

~ltti

Votes

%_of E

Votes

1030
894
837

111 91
9714
9 95

253
146
154
123
HI
145

°-

4
!

1

9
Precincts
in Sample:

5, 1952

Senatorial Districts

fi

LKClmn
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aS

%ofE

Votes

162.88
93.99
99.14

363
315
300
273
266
235
250
248
266

79,18

71.46
93 ' 35

%

129 85
H268

JJnJ
97.66
95 15

t

84.06
89.43
88.71
95.15

„

Total Precincts:

0f E

17

13

10

337

278

194

Upon reaching similar results in other elections which they analyzed,
Bair, and Hecock drew the following conclusions:

'lire first position in a vertical list was universally the
preferred one when paper ballots were used. When voting
machines were used, the top row was favored in most
cases.
. With an increase in the number of candidates,
there appeared to be a tendency for additional positions,
immediately after the first, to be favored. On longer lists
the last position was also sometimes favored. . . . Position
effect was greater for those offices whose incumbents
come least to the attention of the public. The largest
position effect was found in data from voting
magnitude of position effect for
. The
machines.
individual candidates was less in their home town than
.

.

..

elsewhere. 1
*

E. Mueller, a political scientist at the University of
Rochester, reached essentially the same conclusions following an
analysis of the results of a 1969 nonpartisan Los Angeles primary in
which 133 candidates ran for seven positions on a newly formed
Junior College Board of Trustees. Mueller reported that the order of
John

1

;

Ibid., p. 85.
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names on the ballot unquestionably influenced the vote result. He
took note of the phenomenon advanced by Bain and Hecock where
“the order effect on a long list of candidates follows a “J”-curve
pattern: that, while those at the top of the list gain considerable
advantage from their ballot position, those at the very end also gain
1
a bit.”
Similar findings emerged from a recent study conducted by W.
James Scott, Jr. of 10 statewide primary contests in California.
Massachusetts and California are the only states where incumbents
are granted first position on the ballot. The candidates following the
incumbent, however, are listed on a rotating basis in California rather
than alphabetically as in Massachusetts.
The statistical data compiled by Scott clearly demonstrated a
preference for candidates appearing in the first spot on the ballot. 2
As indicated in Table 2 below, in every race, except that for
governor, the aggregate first place adjusted vote exceeded the total
3
that would have been expected absent a positional bias.
TABLE 2. Percent of Expected Adjusted Vote Received By The
First Ballot Position, California, 1970
Governor
Attorney General
United States Senator
Secretary of State
Judge of Superior Court

96.3
103.9
105.3
106.1
112.7

Controller
Judge of Superior Court
Judge of Superior Court
Lieutenant Governor
Judge of Superior Court

114.3
116.0
118.7
126.7
161.2

In commenting on the statistical results of his analysis, Scott
emphasized the importance of other variables beyond the ballot
position in determining the outcome of elections:
It is a widely accepted proposition that the impact of
positional preference increases as the election is further
removed from political center-stage. Thus, the absence of a
1.

Mueller, John E., Choosing Among

133 Candidates, (unpublished).

2. Scott, W. James, Jr., “California Ballot Position Statutes; An Unconstitutiona .1
Advantage to Incumbents,” Southern California Law Review, Volume 45, 1972, p
369.
3. Ibid., p. 375.
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positional bias in the gubernatorial race is likely due to

public interest in the contest’s outcome.
. While the
results of this limited sampling are not conclusive, it seems
safe to state that the influence of ballot position will be
substantially less in a gubernatorial contest than in a
judicial or state controller election
The intensity of
bias favoring first listed candidates depends upon several
factors the office, publicity, educational level of the
electorate, and complexity of the voting procedure. While
the statistical study verifies the presence of a positional
bias in virtually all California elections, precise
determination of an average bias is made impossible by the
interaction of so many variables. 1
.

.

-

f

Despite this admitted inability to determine an average bias, Scott
observed that the positional bias generated by the first position
accounts for at least 5% of the first listed candidate’s vote. In his
view, this figure represents a “safe minimum” that will be exceeded
in most elections. 2
Not all authorities agree with the conclusions reached in the
studies discussed above. A notable exception is the study authored
by C. R. Bagley to determine whether candidates’ positions on the
ballot influenced voters’ choices in the 1959 and 1964 British general
elections. Bagley analyzed two, three and four-man races and found
the existence of position bias to be most damaging against the last
name on the list, while the first name received no substantial
advantage. His research led him to conclude that:
There is a positional bias in favour of the second
position where, two candidates stand, in favour of the
central position where there are three candidates, and in
favour of the third position where there are four
candidates, . . . One feature common to both 1959 and
1964 however, is a significant discrimination against the
candidate in the bottom position where three candidates

1 • Ibid.,
2.

pp.

Ibid., p.

375-6.

376.

¥
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stand. In 1964, too there is a discrimination against the
bottom candidate where four stand. 1

A study of some 500 Democratic and Republican County Central
Committee elections in California from 1948 to 1970 by Gary C.
Byrne and J. Kristian Pueschel, Associate Professors of Political
Science at California State University, stands in direct contrast to the
ndings of Bagley. This team found that candidates in first place on
the ballot received no advantage from their position. A 10% or so
disadvantage was registered for the second, third and fourth positions,
while in the lower positions an increasing advantage was observed. 2
TABLE 3. Byrne-Pueschel Study on Positional Bias
Place on Ballot

Percent Advantage

0
-9
-12
-9
0
0
+7

1
2
3
4
5
6
7
8
9

+lO

10

+23

+7

Thus, while the English study disclosed that the last position was
the least desirable post, Byrne and Pueschel found it to be the most
advantageous by far.
Professors Byrne and Pueschel have also completed a
comprehensive study of the effect of ballot positioning in
Massachusetts elections for Attorney General Robert H. Quinn. Their
research covered the primary races for the House of Representatives,
Vhe State Senate and County Commissioner for the years 1926 to
970, and involved over 22,000 candidates. However, this report is
not yet published. Since it is germane to pending litigation, an
analysis of its results is not possible at this time.

w

Influence V
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Judicial Opinions

State Courts Elsewhere. The Supreme Courts of at least three
states have handed down decisions wherein they have acknowledged
the existence of position bias. From the language of their opinions
there appears to be little doubt in the minds of the respective justices
as to the benefits of being the first name on the ballot. In 1940, the
Supreme Court of Michigan held that: “It is a commonly known
accepted fact that in an election where a number of candidates or
nominees for the same office are before the electorate, those whose
names appear at the head of the list have a distinct advantage.” 1
In Arizona, the traditional practice was to rotate names on the
ballot in elections but the use of voting machines brought about a
change to alphabetical listing. The Supreme Court of Arizona, in a
1958 decision, objected to this change in terms very similar to those
of the Michigan court:
it is a legislative matter, the court is
concerned and will interfere in the event the method
unconstitutionally
legislature
by
the
prescribed
discriminates in favor of one candidate against another. It
has been recognized, we think correctly, that where there
are a number of candidates for the same office, the names
appearing at the head of the list have a distinct
Conceding

advantage.

2

stronger

In 1970, the New York Supreme Court used even
asserting the
language than the courts of Michigan and Arizona in

existence of position bias. The New York Court stated that:

It was found herein as a matter of fact that there is a
distinct advantage to the candidate whose name appears
first on a ballot. Aside from the factual determination,
so
such a belief appears to be so widespread and
matter
of
universally accepted as to make it almost a
3
public knowledge.
Secretary

K

Holtz

of State, 295 Mich.

r v. Jackson,

85 Ariz.

294 N.W. 171
P. 2d 293

(1940).

(1958),

13 N.Y.S. 2d 904, 62 Misc. 2d 1020 (1970),

£
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Federal Courts. The Supreme Court of the United States has not
yet ruled on the issue as to whether candidates guaranteed first
position on the ballot are given an unfair advantage over their
opponents. The United States Court of Appeals for the 7th Circuit,
however, has made a finding relative to this question and determined
that it was “adequately established that top position on the ballot is
one of a number of factors which tend to affect the outcome of an
A iction, and which may have a substantial effect, although degree
1
varies with the circumstances.”
Two years later the 7th Circuit Court made a seemingly
contradictory holding again affecting the State of Illinois. In a 2 to 1
decision the Circuit Court affirmed a lower District Court finding
which allowed the defendant Board of Election Commissioners to
follow its consistent practice of placing Democratic candidates ahead
2
of Republicans on the Cook County general election ballot. The
Court reaffirmed its earlier Weisberg holding to the extent that top
ballot position was recognized as advantageous in elections where
several candidates run for one position without any party
designation. In the Bohus case, however, the Circuit Court held that
the burden was on the plaintiff to show that top placement was an
advantage in an election and ruled that this was not adequately done.
Three witnesses had testified in the lower court relative to their
opinions as to position bias but each differed as to the actual
percentage advantage accruing to the top position. The district judge
concluded that this proof was not enough to show that placement on
the top of the ballot was advantageous and the Circuit Court
affirmed.
The dissenting justice in Bohus urged a finding more in line with
the Weisberg holding and observed that: “The fact that the Chicago
board of election commissioners invariably put the Democratic party
first on the ballot is, in itself, strongly suggestive of the inherent
ivantage of being listed first.” 3
*

13

■

Weisberg

v. Powell, 417 F. 2d. 388, 392 (7th Cir. 1969),

Bohus v. Board ofElection Commissioners, 447 1

3. Bohus

v. Board of Election Commissioners,
Gordon, dissenting).

1

(7th

Cir.

447 F. 2d. 821, 825

1971),

(7th

Cir. 1971, J
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Massachusetts Courts. At the present time five civil suits have been
consolidated into one and filed in the Federal District Court for
Massachusetts. Candidates in Middlesex County, Springfield,
Worcester, Melrose and Plymouth are contending that Massachusetts
General Laws, Chapter 53, section 34 and Chapter 54, section 42, by
insuring incumbents first place on the ballot, deny them their equal
right to hold elective office under the Fourteenth Amendment of the
United States Constitution. This action is currently pending and
decision is expected at a later date. Two of these suits were tried hf
the state courts, however, and the results are summarized in the
following sections.
1
Paul E. Tsongas and S. Lester Ralph
Tsongas et al v. Davoren.
were candidates for Middlesex County Commissioner and Paul G.
Counihan was a candidate for County Treasurer in the Democratic
primary election in September of 1972. These candidates filed a bill
of complaint on July 6, 1972 in the Supreme Judicial Court alleging
that state law giving incumbents first place on the ballot violated
Article IX of the Declaration of Rights of the Massachusetts
Constitution. This Article states that; “All elections ought to be free;
and all the inhabitants of this commonwealth, having such
qualifications as they shall establish by their frame of government,
public
have an equal right to elect officers, and to be elected, for
in the
an
action
was
commenced
employments.” At the same time
rights
violated
their
Federal District Court alleging that state law
stayed
under the Fourteenth Amendment, but this federal action was
July 21, 1972 pending a decision
by a three judge federal court on
with four
on the state question. This case has now been consolidated
other suits as noted above.
Supreme Judicial Court was
A hearing before a single Justice of the
relief. On July
held to rule on the candidates’ petition for immediate
that, since the statutory
26 1972 Justice Paul C. Reardon held
a
favored position torgobjective was primarily to establish
was not being
incumbents on the ballot, the constitutional mandate
substantially granting the rebel
observed and he entered an order
sought by the petitioners.

1,

1972 Advance Sheets 1869.
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On August 1, however, an order of the full Supreme Judicial Court
stayed Justice Reardon’s decree and remanded the case to him for an
evidentiary hearing and findings of fact, particularly on the question
as to whether a candidate given a position at the head of the ballot
has a distinct advantage over other candidates. Evidence was
presented to the Justice and on September 20, 1972, which was one
day after the primary, he filed his findings of fact. The full Supreme
idicial Court summarized Justice Reardon’s findings as follows:
“Given the complex nature of voting behavior
influenced by numerous variables, not all of which can be
identified and few of which can be accurately measured,
and given the inherent difficulty of conducting a direct
empirical study of the effect of ballot position, proof of an
advantage associated with being first on the ballot is
necessarily imprecise.” In a significant number of
elections, first ballot position appears to be the most
advantageous position. The most important factors
influencing the extent of the advantage are “visibility,” the
number of candidates, and the position on the overall
ballot. In the primary election in issue in Middlesex
County the office of county commissioner appeared
seventh on the overall ballot, with eleven candidates;
county treasurer was eighth and last, with four candidates.
These offices are relatively low-level and unpublicized
offices, and a candidate given first ballot position has a
distinct advantage. Incumbency is a more significant and
consistent advantage than first ballot position, but an
additional advantage is conferred by first ballot position.
The same factors are applicable in the final elections. 1

ln the primary candidates Ralph and Tsongas were victorious
I /hile Counihan lost in his bid for office. All three still pressed their
complaint before the Supreme Judicial Court. In the final opinion of
the Court, Justice Robert Braucher weakly affirmed Justice
Reardon’s decision as to the advantage of first place on the ballot.
On this point Justice Braucher held:
1•

Tsongas et al

v. Davoren, 1972 Advance Sheets 1869, 1871.
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Treating the question as one of fact, we cannot say the
findings of the single justice are plainly wrong, and we
accept them. . . His findings are consistent with the
findings made in the cited cases relating to similar issues,
and are supported by testimony taken before him,
although there was contrary testimony on some points. It
matters not that they might be contrary to the personal
experience of some of us, or that we might have made
different findings on the same evidence. 1
.

f

The Court, however, abstained from a decision on the crucial issue
as to whether the candidates’ rights under the State Constitution
were being violated by the provisions of state law, preferring to await
a resolution of the federal question. Because of this development, the
Court stated that “any answer by us would be incomplete and would
not terminate the uncertainty or controversy giving rise to the
proceedings.” 2 Tire Court further stated;
We are not prepared on this record to hold that the
statutes do or do not violate the Massachusetts
Constitution. . . . Where the system established by the
Legislature is apparently biased, we think it can be upheld
only if there is a determination either that there is in fact
no unfairness or that there are substantial considerations
balancing the unfairness. The present record does not
permit such determinations to be made with confidence. It
establishes that a candidate given first ballot position has a
distinct advantage over other candidates, but it contains no
basis for evaluating the comparative advantages and
3
disadvantages of alternative systems.
of the
In his opinion Justice Braucher briefly discussed some
by
proposed
possible alternatives that might have been
candidates. On this score he observed:

1. Ibid., at p. 1872.
2. Ibid, at p.

1874.

3. Ibid, at p.

1875.
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The various possibilities suggested above rest largely in
speculation. They were not canvassed in the testimony
before the single justice nor indeed in the briefs. Since the
controversy giving rise to this case is now moot, we do not
think it would be appropriate to remand the case for
further hearings. But in the absence of further data wc
cannot with confidence make a binding declaration of

rights.

i

I

1

With that language the decree of Justice Reardon was vacated and
the candidates’ bill of complaint dismissed.
Justice Benjamin Kaplan dissented in part from the majority
opinion stressing that, in his view, the statutory procedure placing
incumbents first was invalid. He accepted the fact that first place
confers an advantage and thereby creates an inequality which led him
to conclude that “the muddle of double litigation in which the
parties are involved would be largely disposed of if we should hold
the present procedure invalid, and something can be said for doing
that particular job without looking to the Federal Building.” 2
Murray et al v. Shea et al. 3 In this action four prospective
candidates for the Springfield City Council brought suit against that
city’s Board of Election Commissioners. This complaint arose after
the decision had been handed down by the Supreme Judicial Court
in the Tsongas case and it alleged similar grounds for relief under
Article IX of the Massachusetts Constitution. The Springfield
candidates, however, entered no federal suit while their case was in
state litigation.
Justice Francis J. Quirico of the Supreme Judicial Court heard the
case and ruled against the candidates. On July 25, 1973 the single
justice ordered that a final decree be entered declaring that the state
laws granting incumbents first position on the ballot do not violate
any rights of the plaintiffs under Article IX. In reaching this opinion
he did not clearly contradict the holding of the Court in the Tsongas
case and deny that an advantage exists for those who occupy the first

1. Ibid, at

p.

1880.

2- Ibid, at

p.

1882.

2

•

Supreme Judicial Court, No. 73-78 Equity, County of Suffolk
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spot on the ballot. Rather, Justice Quirico held that the Springfield
candidates failed to sustain their burden of proof in the case. 1 This
reasoning is very similar to that used by the 7th Circuit Court in the
Bohus case mentioned earlier in this chapter. 2
Through testimony and the results of past Springfield elections the
candidates sought to show the advantage of first place on the ballot.
The extremely high incidence of incumbents who were successful in
gaining re-election was not convincing to the Court, however, since
Justice Quirico reported “that it is equally probable that
incumbents prevailed because of their prior public exposure,
experience and record of performance as councillors as it is that they
prevailed because their names were at or near the top of the list of
3
The Justice also ruled that the testimony and opinions
candidates.
given in the Tsongas case were of “doubtful relevance and of little
weight on the factual question to be decided in the present case. The
opinions were based on facts peculiar to the Tsongas case.”
Finally, Justice Quirico held that the determination of the way in
which candidates were arranged on the ballot was a legislative
function and not a judicial one:

The Legislature has determined how candidates are to
be listed in municipal elections in the city of Springfield. It
the
is not open to the judiciary to determine whether it is
best way of listing candidates, nor is it up to the judiciary
to substitute its preference if that of the Legislature is
constitutionally permissible. The plaintiffs have made no
showing that there is no rational basis for listing candidates
G.L. c. 54,
in the manner required by St. 1965, c. 547, and
in this
s. 42, and they therefore cannot prevail
5
proceeding.
Supreme
The plaintiffs have appealed this ruling to the full
forthcoming at that
Judicial Court but no further action has been
first in the feder^
level. The question will more likely be decided
court.
11.

1.

Ibid, at p.

2

Commissioners, 447 F. 2d 821 (7th Cix. 1971).
Bohus v. Board of Election

3.

Murray

4

et al v. Shea, et
Suffolk, at p. 9.

.

Ibid,

at

p.

11.

5. Ibid, atpp. 14-15.

at.

County
Supreme Judicial Court, No. 73-78 Equity.
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Chapter IV

METHODS OF POSITION SELECTION

A variety of methods may be used to assign names on the ballot.
The relative benefits and disadvantages of the five major methods are
hscussed in the following sections.
Alphabetical

i

The alphabetical arrangement of names on the ballot offers many
advantages. It is a simple system since placement on the ballot is
based solely on the first letter of each candidate’s surname. It is also
economical because the ballot form is established quite early and
only one master form need be prepared for each particular election
district. The fact that all the ballots are alike also means that the
sample ballot posted at the polling places can be used most
effectively and candidates can publicize their position on the ballot
in their campaign literature. Alphabetical listing also allows a voter to
find the name he might be looking for more quickly as in the use of a
telephone book. A final advantage to an alphabetical arrangement is
that it leads to greater ease and accuracy in the tabulation of the
votes.
Massachusetts is the only state that lists the incumbents first in
alphabetical order with the remaining candidates following in like
manner. Proponents of this particular procedure argue that voters
often decide first whether to vote for or against incumbents and the
listings of incumbents first and designating them as candidates for
re-election helps the voter in his or her choice. Those who favor the
Massachusetts method also point to the fact that the system has
served the citizens of the Commonwealth well for over thirty years
and stress there is no demonstrable reason to change it today.
The major drawback to an alphabetical system is that it is unfair in
the case of candidates with names in the middle and lower parts of
the alphabet. This conclusion rests on the premise that there is an
advantage to being listed at or near the top of the ballot, and thus
those names higher up in the alphabet would always be given
preferential placement.
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Another disadvantage of the system is that it tends to discourage
potential aspirants for public office whose surnames begin with
letters far down in the alphabet. This is especially true when a great
number of candidates are in the field.
Party

Success at a Previous Election

Another method used particularly in regard to voting
one wherein the candidates are listed in party columns, with the if”
row or the column nearest to the list of officers assigned to the party
that fared best in a particular contest of the preceding election. In
Massachusetts on voting machines to be used at state elections the
position of candidates is determined by the vote cast for governor at

the last preceding election, with the candidates of the party receiving
the largest number of votes for governor listed first, the ne;d largest
second and so on. The benefits and disadvantages of this method are
essentially the same as those discussed in the above section relative to
the alphabetical method.
Lottery

The lottery type of system which arranges names on the ballot
initially all
through a drawing offers several advantages. At least
candidates have an equal chance at gaining the first position and the
of the
likely advantage of the “donkey vote”. The major benefits
printingin
economy
and
alphabetical method those of simplicity
are also found in the lottery system.
not
The drawing of names by lot to determine position does
equally
vote’
actually distribute the advantage of the “donkey
all ballots.
because one candidate and only one is in first place on
a speculative
Another shortcoming is that the lottery by providing
oi a
election
the
in
result
opportunity for the first oosition may
who would have had no otherchance aside from
-

candidate

Rotation

thelottei^

candidate an
The rotation of names on the ballot assures each
position. Many
equal share of the benefits accruing from the first
to
be the most
states consider this fashion of arranging names
are that it
equitable approach. Additional advantages of the system
increases the motivation
encourages intelligent use of the ballot and
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of public spirited citizens to run for office. This latter factor tends to
make officeholders more alert and conscious of their duties, thus
making them more responsible than they might otherwise be.
One type of a rotation system provides for a different ballot to be
given to each successive voter. House, No. 1007 of 1973, which
formed a basis in part of the order calling for this study, sought to
stablish this procedure in Massachusetts. The bill provided that an
initial arrangement of names would be determined by a drawing and
thereafter no two successive voters would receive ballots from the
same lot and the name of each candidate would appear first and in
each other position substantially the same number of times on all
ballots. This is rotation in its purest form.
Another approach is to provide that the names cI.MI be rotated
from precinct to precinct. Joseph Harris, a long-time authority on
election administration, commented on such partial rotation as
follows:

Inasmuch as the end to be gained is merely that each
candidate shall share alike every position on the ballot, this
can be secured merely by providing that the ballots shall
be rotated sufficiently f o attain this purpose. For example,
suppose in a city election there are five candidates for a
given office, and five hundred precincts. If one set up is
used for the first hundred precincts, another for the
second hundred, and so on, each candidate will fare
equally with all the rest, and only five sets of ballots will
be required. 1
Rotation by precinct is not as fair as rotation for each voter
because precincts are very rarely of equal size. Thus, candidates listed
first in larger precincts would appear in a favored position more
often than their opponents.
The wide range in size of Massachusetts precincts compounds this
inequity. The smallest precinct is the Town of Mount Washington
which consists of 47 people while the population of the largest,
Precinct 3 in the Town of Barnstable, numbers 9,513. The average
size of precincts in states which rotate on a precinct by precinct basis

1. Op. cit., Harris, pp. 182-183.
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ranges between 706 and 1,072 people. In Massachusetts the average
precinct includes 2,630 people. Thus, the practical problems of
rotating even on a precinct basis would be considerable in Massachusetts. One indication of these difficulties is the fact that, due to
the recent apportionment of the General Court, 74 of the 240 single

districts comprising the House of Representatives do not contain
either a complete town or full city ward.
The rotation method may be the most equitable system for
candidates but it also presents serious problems. One of these
concerns the possible confusion to the voter. The National Municipal
League in its recommendations for a model election system took
note of this possible disadvantage:
Rotation of names protects the candidates, under
ordinary circumstances, from any built-in disadvantage
based purely on ballot position. However, the effort to be
fair sometimes puts the candidate’s interest above that of
the voter’s. For example, where rotated ballots are used,
having sample ballots may confuse rather than inform the
voter who would ordinarily expect to see in the voting
booth what he has been shown on the sample ballot.
Similarly, the guides that election officials or public service
groups may wish to provide would not help voters.
problems,
A system of rotation would cause the most significant

however, in the area of administration. Extra work, additional
a rotation
expense and increased risk of error inevitably result under
method.

2
form of
Election officials in 20 of the 24 states that use some
by
rotation report that the cost of printing ballots could be reduced
lottery method. Missouri
30 to 50% if rotation were replaced by a
with
officials state that the cost of printing has increased threefold
an
Missouri
states,
the advent of rotation. Also, at least two
Nebraska, are meeting major problems in getting the ballots printed.
linotype
Printing shops in these states are doing away with the

1 .

National Municipal
pp. 4849.

League, /I

conducted in

Model Election

1973 by Mr. David

System. New

York. New York, 1973, at

O. Burbank, Harvard Law School,

974]

HOUSE-No. 5312

41

printing process and are converting to offset printing procedures.
This new technique makes the cost of rotating names prohibitive.
The increased workload caused by rotation is obvious. Printers
become embroiled in a timely and tedious process of preparing and
printing many different ballots. Election officials in Arizona estimate
that the abolition of rotation in favor of a lottery method would
-.’suit in clerical savings amounting to approximately 8 man weeks.
V*e risk of error in counting ballots is also greatly increased by
rotation, and at times administrative and production errors have
resulted in the omission of candidates names from the ballot in some
precincts

Problems of time become acute under a rotation system. The
Secretary of State of Montana encounters a serious time problem
since ballot positions cannot be assigned until after the close of voter
registration and the determination of the number of voters in each
precinct. With the advancing of the closed registration period closer
to the election date, there have been problems in getting ballots
printed in time to supply them to absentee voters. To avoid this
difficulty it has been suggested that rotation be based on the
registration of the previous election, or on an estimated registration
or even on a registration at a certain time before the election. Time
problems are also reflected in the administrative disruption which
can result if the deadline for resolving challenges to nominating
petitions is very close to the election date. Moreover, time pressures
take on grave overtones when judicial action is commenced to
overturn the administrative agencies’ decisions.
Further, the opportunity for fraud and mismanagement of
elections is also present under a rotation system unless careful
supervision is observed by officials. For example, the ballots
containing the name of a certain candidate in first position could be
placed on the bottom of the stack in each precinct in which he was a
| ndidate. Under such circumstances, the candidate’s “first position”
ballots would not be issued to the voters unless all the ballots were
used.

Voting machines present a special problem in rotation. The
necessarily limited number of machines within each precinct makes
rotation of names for each successive voter most impractical, it not
impossible. Thus those states that do use rotation on voting machines
do so mainly on a precinct by precinct basis. In the State of Indiana
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used only on paper ballots and election officials are of the
opinion that rotation on voting machines is totally impractical
from
an administrative standpoint. On the other
hand, the Secretary of
State of Ohio reports that no serious problems exist in rotating
names on voting machines on a precinct basis.
Despite these problems, election officials in eight states take the
view that rotation is the fairest method of arranging names on
ballot and the benefits far outweigh the burdens of the system.
Officials in another five states were noncommittal while in seven
jurisdictions authorities were actively seeking to have the rotation
system replaced by another method such as a lottery.
Massachusetts differs in at least one highly significant way from
the states that use rotation. The election system in the Commonwealth is highly centralized. Only one printer provides the ballots for
the 3.1 million voters in 2,163 precincts. This contrasts sharply with
the election administration in such states as Kentucky and Kansas
where rotation is used. In Kentucky officials in each of the 120
counties are charged with the administration of elections within that
jurisdiction and each county assumes the expenses therefor. This
same procedure is in force in the 105 counties of the State of Kansas.
Election experts in the Secretary of State’s office suggest that the
technical problems and the extreme expense of rotation under the
Massachusetts centralized system may prove to be insurmountable.
is

Time of Filing

A fifth way to determine the order of candidates on the ballot is
to arrange the names according to the date on which the candidates
filed their nomination petitions. This method is most noteworthy
only for the ease with which it can be abused. A great deal of
discretion is placed in the hands of the election official. In Illinjf
this system is used in the election of district officers and until 1*
the Secretary of State arranged to receive the papers of those
candidates he favored before the first day of the filing period. He
then treated them all as being received simultaneously which enabled
him to give preferential ballot placement to his friends. This practice
was condemned by the court in the case of Weisberg v. Powell 417 F
closely
2d 388 (7th Cir., 1970). Today the system is watched more
is
and if two or more petitions are filed at the same time, the order
determined by lot.
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This method has been strongly criticized by specialists in election
research:
Arrangement in accordance with the time of filing
nomination petitions is wholly arbitrary and the least
desirable of any of the systems mentioned. In practice, it
enables the filing official to control the order in which
1
names appear on the ballot.

This most undesirable aspect of the time of filing method
outweighs any of its possible advantages.

Chapter V.
OTHER STATES PRACTICES

The states reflect a wide diversity in practices followed to
determine ballot positions. Often the procedures are not even
uniform within a state. This chapter examines the predominant
methods of each state and their prevalence across the nation.
States Using Rotation
The most widely used method among the states is the system of
rotation. A total of 24 states used rotation in some form. Table 4
below lists these states along with the statutory authority. The table
also shows whether the state’s statute specifically calls for rotation
by precinct or county or for each successive voter.
i
%

Alphabetical Method
Eleven states arrange names on the ballot on an alphabetical
basis Colorado, Florida, Hawaii, Louisiana, Maine, Maryland,
Mississippi, Nevada, Rhode Island, Tennessee and Utah.

1

.

Op. cit., Merriam, pp. 334-335.
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The Rhode Island primary election ballots are not purely
alphabetical, however, since first position in the primary is given to
the endorsed candidate. In Colorado, the candidates of the two
major parties are listed first in alphabetical order and the candidates
of the remaining parties follow in like order.
Lottery

The lottery method is used to a lesser extent among the
than either the alphabetical or rotation systems. Only six states use a
drawing to determine ballot position: Arkansas, New Jersey, New
Mexico, Pennsylvania, South Dakota and Texas.
TABLE 4. States’ Rotation Systems

Title 15, s 15.15.030;
16-533
65 10

Alaska
.
Arizona
,
Idaho
Illinois
Indiana
.

.

Type

Statutory Citation

State

c
5

,

I

Kansas

1

Minnesota
Missoun

‘

STky

•

Title 9

§

North Dakota
Ohio
Oklahoma

E.cliVote,

12U.45U

n

7

Precinct or

s 32-425
5 56-30
„

*

~

Precinct or County
Precinct or County
Precinct or County

43.28

119.H0

i

,

County

Precinct or County

142(a) subd 7 of Election Laws
s 163-155(8)
’

Title 35,
Title 26,

,<■ na_n

cn V
3513.15
.

§

*

Each Voter
Each Voter

*Precinct or Coung^

s
Title 17, s 362

“

Z/'

Oregon

Vermont
Washington
West Virginia

Wisconsin
•

Wyoming

Source:

I

25-601

i

Montana
Nebraska
New Hampshire
New York
North Carolina

7-14

29-3607

Chapter 43,

lowa

„

34.611
oiz
a*

Chapter 46,
*

15.25.060

Each Voter
Each Voter
Voter
Each
.
Precinct or County
Each Voter

Exhibit

29 30 040
ChaP ter 3 ’ 575
5.60(l)(b)(2); 5.62(4)(b)
s 118.86
Title
luu- 22,
n

’

'

Each Voter
Each Voter

.

’

B, Tsongas et al v. Davoren,

1972 Advance Sheets 1869.

.
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Party Success in a Previous Election

In the three states of Connecticut, Georgia and Michigan the
arrangement of names on the ballot is predominantly based on the
success of a candidate’s party in a preceding election. In Connecticut
and Georgia, the party which polled the highest vote in the last
election for governor is given preferential position while in Michigan
-uccess in the previous secretary of state race is determinative.
This approach applies to the general elections of a number of
states where alternative systems are used in the primary elections.
For example, in the States of Pennsylvania, South Dakota and Texas
a lottery system is used in the primaries but in the general elections
the states list the candidates in party columns, with the top row or
the column nearest to the list of offices assigned to the party that
fared best in the previous gubernatorial election. Four rotation states
follow a similar pattern in their general elections. North Dakota gives
preference to the party that was victorious in the previous
Congressional race; in Washington the presidential nominee winner is
used; in Nebraska the winning party of the first set of candidates in the
preceding election is the indicator; and finally in Wisconsin positions
are determined by, the results of the previous election for governor.
Other Methods
Only the states of California and Massachusetts use a system
whereby incumbents are automatically insured first position on the
ballot. In California, the remaining names are listed on a rotation
basis.

In the State of Illinois, while a rotation system is used for all state
a system based on the time of filing is the accepted
practice in elections for district officials. In the two states of Virginia
and Delaware party columns are used on the ballots and the order of
names is determined by the list which the respective candidate’s
party submits to election officials.

elections,

Alabama and South Carolina are the only states that allow the
arrangment of names to be done on a purely discretionary basis. In
Alabama the Judge of Probate of each county places the names of
the candidates on the ballot. The State Election Commission, or in
local elections the commissioners of elections in the respective
counties, is responsible for the selection of ballot positions in South
Carolina without any statutory safeguards.
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