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(House, No. 6342 of 1972)

Ordered, That the Legislative Research Council make a study and
investigation relative to authorizing cities and towns to empower
their planning boards to appoint a subdivision control committee or
commissioner, and to delegate to said committee or commissioner
the power to hold hearings upon subdivision control plans, and to
approve such plans with or without amendments or conditions, or to
disapprove such plans, subject to a right of appeal to the planning
board from such decision of said committee or commissioner, in
order that planning boards may free themselves from the detailed
work involved in the Subdivision Control Law so as to allow such
boards more time for long-range municipal planning; and that said
Council file its statistical and factual report hereunder with the Clerk
of the House of Representatives not later than the last Wednesday of
Lebruary, 1973

Adopted
By the House ofRepresentatives, June 30, 1972
Bv the Senate, in concurrence, July 6, 1972

(House, No. 5363 of 1974)

Ordered, That the time be extended to the second Wednesday of
April in the current year wherein the Legislative Rcsearcli Council is
required to file its reports relative to (a) planning boards and
subdivision control and (b) Massachusetts transit systems and aid
programs.

tZTfje Commontucalrt) of iflagfiadjusictts

ORDER AUTHORIZING STUDY

1 dop ted
By the House of Representatives, February 26, 19
By the Senate, in concurrence, February 27. 1974
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To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN: - The Legislative Research Council
submits herewith a report prepared by the Legislative Research
Bureau, in conformity with the provisions of House, No. 6342 of
1972, relative to authorizing cities and towns to empower their
planning boards to appoint a subdivision control committee or
commissioner.

The Legislative Research Bureau is limited by statute to “statisti-
cal research and fact-finding.” Hence, this report contains only
factual material without recommendations or legislative proposals by
the Council or Bureau. It does not necessarily reflect the opinions of
the undersigned members of the Council.

Respectfully submitted,

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. JOHN F. COFFEY of West Springfield, House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. WILLIAM L. SALTONSTALL of Essex
Rep. JAMES L. GRIMALDI of Springfield
Rep. PAUL J. CAVANAUGH of Medford
Rep. RUDY CHMURA of Springfield
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. HARRISON CHADWICK of Winchester
Rep. ALAN PAUL DANOVITCH of Norwood
Rep. WILLIAM H. RYAN of Haverhill

Wfyt Contmontoeallf) of iflasteacljuKette

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
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To the Members of the Legislative Research Council:

MADAM CHAIRMAN AND GENTLEMEN: - House, No. 6342
of 1972 directed the Legislative Research Council to make a study
relative to authorizing cities and towns to empower their planning
boards to appoint a subdivision control committee or commissioner.

The Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding data only, without recommendations or
legislative proposals.

This report was the primary responsibility of Charles L. Shea of
the Research Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN
Director, Legislative Research Bureau.

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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Origin ofStudy

In compliance with legislative order, this report discusses the
feasibility of empowering a single commissioner or hearings officer to
conduct public hearings and render decisions re subdivision plans in
lieu of full local planning board action. Representative John F.
Coffey of West Springfield, sponsor of this order, is concerned that
planning boards are required to devote so much time to subdivision
proposals that insufficient time may be available for attending to
their other duties.

Planning Board Organization

In 1907 cities and towns on a local option basis were authorized
to establish boards of survey, with the power to prepare plans of
streets and public ways, and drainage places, with set back and other
requirements binding upon developers of private property. In 1913
every city and every town with a population of 10,000 or more was
statutorily required to have a planning board.

An act designed to “provide an improved method of municipal
planning” was passed in 1936. The size, term and method of
selecting planning board members was spelled out and authority re
subdivision control was vested in the board. A 1953 proposal relative
to planning boards and establishing a subdivision control law was
enacted into law and is the basis for present regulations on this score.
In cities board members are appointed. In towns they may be
appointed or elected, the latter method being the most common. The
board of selectmen act as a planning board in some towns.

Subdivision Controls
The subdivision control law was enacted in order to protect the

safety, convenience and welfare of the inhabitants of each city and
town by regulating the laying out and construction of ways which

GPfje Commontocaltf) of fflasteacljutfette

A SUBDIVISION CONTROL ADMINISTRATOR

SUMMARY OF REPORT
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provide access to the lots within a subdivision, and to insure sanitary
conditions therein. The planning board’s role is to establish rules and
regulations with respect to the style and number of plans, procedures
for their submission and general requirements relative to the
location, construction, width and grades of proposed ways and for
the installation of municipal services. Upon submission of plans the
board is required to hold a public hearing and render a decision
either approving or disapproving the plans. The approval may be
predicated on conditions such as the amount and type of guarantee
required of the developer that certain ways and services will be
provided and the time within which such construction and installa-
tion will be completed.

Other Planning Board Functions
The principal duties of a planning board, except for subdivision

control, are the preparation of a master plan and an official map for
the community, making a report and recommendations on any
proposed zoning ordinance or by-law, the maintenance and regula-
tion of building lines, advising the zoning board of appeals on certain
matters and serving as consultant to and acting as liason between
other governmental bodies. The board has but limited statutory
authority to regulate land use; it is powerless to abrogate conditions
stipulated by other regulatory agencies such as the conservation
commission or zoning board of appeals.

Delegation ofAuthority

Since 1692 the General Court has delegated certain authority to
local governments. In similar fashion local jurisdictions have estab-
lished sundry boards and administrative agencies to act on behalf of
the community under certain conditions. For example, building,
plumbing and wire inspectors may issue permits for construction or
renovation of structures. It has generally been held that the
Legislature through a valid exercise of its police power may enact
laws which provide for a delegation of authority to an administrative
agency

Present statues prescribe that a board decide all issues with respect
to planning. Because no other procedure is prescribed spokesmen for
the Attorney General’s office have ruled that the board may not
delegate authority to a planning commissioner or a hearings officer
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to conduct hearings or render decisions. On the other hand, the
Attorney General’s office indicated that the General Court would
encounter no constitutional impediment should the membership
enact a statute permitting such delegation of power. If this type of
delegation of authority were statutorily sanctioned, guarantees to
protect due process may be desirable in order to thwart judicial
appeals on this score.

Proposed Changes

The population explosion, greater concern with the environment
and increasing costs of education have evinced many new proposals
relative to subdivision controls and the administration of zoning
ordinances and by-laws, which would impose additional duties on
planning boards.

One such proposal by Representative Rudy Chmura would make
mandatory the submission of a preliminary plan and would require
planning boards to incorporate guidelines established by the State
Department of Community Affairs in their rules and regulations. In
addition to a board of health report, both the conservation
commission and the local school department are required to submit
reports evaluating the impact any proposed subdivision would have
on the natural resources and the school system of the community.

Another measure would substantially change subdivision control
procedures in those areas approved for cluster zoning or Planned
Unit Development. The planning board would still exercise control
but with much broader powers than it now has under existing law.

Zoning Administrator
The Department of Community Affairs Advisory Committee on

Planning and Zoning Legislation and the Joint Legislative Committee
on Urban Affairs have recommended that local communities be
permitted to employ a zoning administrator. This individual would
have initial jurisdiction over those matters subsequently brought
before the zoning board of appeals. The administrator would have
power to conduct hearings and render decisions.

This procedure has experienced only limited use in other
jurisdictions. However, officials in Los Angeles, California report that
it has been successful in substantially reducing the work load of the
full board especially with respect to more or less minor matters.
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Supporters of a similar procedure being employed by planning
boards feel that a similar reduction in the planning board’s workload
would ensue. Opponents are concerned over vesting too much
authority in a single individual and time delays that could result if
appeals to the full board were taken.

A model law suggested by the National Municipal League
recommends that a State Director of Planning be authorized to
conduct hearings and render decisions on matters affecting state
planning. The Model Land Development Code offered by the
American Law Institute proposes that the local governing body by
ordinance prescribe how hearings shall be conducted and decisions
rendered. Such an ordinance may contain a proviso permitting
hearings to be held and decisions rendered by a single individual.

Generally, however the model laws call for planning to be
administered on a regional basis by multi-member agencies.

Other Proposals
Many measures are filed annually in the General Court which

affect local planning and zoning powers. Among these are proposals
to strengthen the role of the board of health, extend the time within
which planning boards are required to act, restrict the power of the
board in rescinding or modifying approved plans and changing the
time frames whereby zoning is “frozen” once a subdivision plan has
been submitted.

Developers usually oppose the grant of additional powers to
planning boards. They view many of these proposals as impediments
to quick action on submitted plans and deterrents to the sale of land
and the ability to obtain financing. On the other hand they tend to
favor authorization for a single hearings officer or examiner to render
decisions relative to subdivision plans in the same manner that
building inspectors issue permits, for example.

Most local officials contend that the traditional practice of having
multi-member boards govern planning functions has worked well.
They stress that the function of a planning board is unique and
cannot be compared with functions of other administrative agencies.

Model Laws

Pros and Cons
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Origin ofStudy
This report is required by a legislative order, House, No. 6342 of

1972, printed on the inside of the cover page of this document,
which was adopted by the House of Representatives on June 30,
1972 and by the Senate, in concurrence, on July 6, 1972. The

original reporting date of the last Wednesday of February, 1973 has
been extended to the tenth day of April, 1974, by House, No. 5363,
adopted by the House of Representatives on February 26, 1974 and
by the Senate, in concurrence, on February 27, 1974.

The sponsor of this order, Representative John F. Coffey of West
Springfield, House Chairman of the Legislative Research Council, is
concerned that planning boards are required to devote so much time
to consideration of subdivision proposals that insufficient time may
be available for attending to their other duties which are of equal
importance to the municipalities and the residents therein. In order
to lighten the burden with respect to subdivision controls, the
Representative suggested that an examination be made relative to the
feasibility of delegating some authority on this score to a special
committee or a single commissioner. Among the powers that may be
delegated would be the authority to hold public hearings, to approve
plans with or without amendments or conditions or to disapprove
plans subject, of course, to a right of appeal to the planning board on
any such decision.

Scope ofStudy
This discussion will be limited to the duties and powers of

planning boards especially with respect to the administration of the
Subdivision Control Law (SDCL), the purposes of the Subdivision
Control Law and the impact that federally imposed environmental
requirements may have on each as well as the range of control
exercised over subdivisions by local conservation boards.

tEfje Commontocaltf) of iflagtfacfjugctte
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Administrative Organization. By general statute every city and
every town with a population of 10,000 or more must have a
planning board (G.L. c. 41, ss. 70 and 81 A). Towns with fewer than
10,000 inhabitants have three options; (a) establish a planning board,

(b) authorize the board of selectmen to act as a planning board or (c)
have no planning board. In Boston the Boston Redevelopment
Authority acts as the planning board.

Local planning boards established prior to December 31, 1936
include such members, serving for such terms, as specified by city
ordinance or, in towns, by by-laws or votes of the town meeting
(G.L. c. 41, ss. 70 and 72). Local planning boards created subsequent
to this date are subject to statutory provisions relative to size, term
and method of selection. All such boards must consist of from five to
nine members chosen for staggered five year terms, as determined by
city ordinance or by town by-law or vote (G.L. c. 41, s. 81 A). In
towns these boards may be appointed or elected, the latter method
being the most common. Board members are appointed by the
mayor in cities which have a “strong mayor” type of charter, by the
city manager in council-manager cities, and by the mayor with the
consent of the city council in all other jurisdictions.

The statutes are silent with respect to spelling out special
qualifications for appointment other than those applying generally
for local office. It also appears that a majority of local planning
boards lack either full time or part time professional staff and thus
depend on the personnel of other municipal agencies or temporary
consultants for assistance.

Duties and Powers. The principal duties of planning boards are the
following:

(l)To report annually to the city council or town meeting
relative to the condition of the city of town including in the
report any plans or proposals for development and the costs
of said development. In addition, from time to time, the
board must submit studies it has made to the council or
selectmen and when necessary prepare plans relative to the
resources, possibilities and needs of the community;

(2) To make a master plan for the community or parts of it
designating in such plan conservation, rehabilitation and
redevelopment areas for the purpose of guiding residential
protection, neighborhood improvements and, in certain
instances, urban renewal programs;

Planning Boards
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(3) To prepare or, have prepared under its direction, an official
map showing the public and private ways and parks in
existence. Upon adoption of the map by the city council or
town meeting, public sewer and water lines or other
municipal utilities or improvements may be constructed or
installed only on ways shown on the map. In addition, the
issuance of building permits are prohibited unless a way
giving access to the lot on which the proposed building is to
stand has been placed on or made part of the official map;
subdivision control laws apply otherwise;

(4) To report and make recommendations on any pending
changes in the official map prior to city council or town
meeting action. Action may be taken if no report is made
within 30 days;

(5) To act on other matters or class of matters under conditions
established by the city council or town meeting in accor-
dance with city ordinances or town by-laws;

(6) To maintain and regulate building lines where established on
official maps;

(7) To hold public hearings on the adoption of any zoning
ordinances or by-laws or amendments thereto and report on
the same; and

(8) To report prior to any legislative action on the laying out
altering, relocation or discontinuance of a public way.

In addition to the above duties wherein the planning board adv
the municipal legislative body as a planner, there are a host
administrative matters with which -the board must be concerr
Among these are:

(1) advise the zoning board of appeals relative to cen
proceedings under the “Anti-Snob Zoning Act” for low
moderate income housing;

(2) To regulate the construction of more than one dwel
structure on the same lot through the adoption of a i
insuring adequate ways of access;

(3) To draft covenants and agreements relating to the per
mance by a developer in the construction of ways ;
utilities;

(4) To approve all plans of land intended to be recorded
which do not constitute a subdivision under the SDCL; :

(5) To serve as consultant to and act as liaison between
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conservation commission, industrial development commis-
sion, park commission, finance committees, regional planning
commissions and other governmental bodies.

Subdivision Defined. Subdivision, as defined by statute, is the
division of a tract of land into two or more lots with every lot within
tire tract so divided having frontage on (a) a public way or a way
used as a public way, (b) a way previously approved and endorsed on
a plan in accordance with the subdivision control law or (c) a way in
existence when the SDCL became effective in a community which, in
the opinion of the planning board, has (1) suitable width, grades and
construction to properly service vehicular traffic in relation to the
proposed use of the land and (2) is suited for the installation of
municipal services to serve such land and the buildings to be erected
thereon (G.L. c. 41, s. 81K).

Purpose of Law. The purpose of this statute is to protect the
safety, convenience, and welfare of the inhabitants of each city and
town by regulating the laying out and construction of ways which
provide access to the lots within a subdivision but which have not
become public ways and to insure sanitary conditions in the
subdivision (G.L. c. 41, s. 81M).

In order to secure the right tosubdivide,a developer is required, in
keeping with the purpose of the law, to submit to the local planning
board for its approval a plan of the proposed subdivision. This plan
must show the lots into which the land will be divided and the
already existing ways or the ones to be provided for furnishing access
to such lots (G.L. c. 41, s. 81C).

Role of Planning Board. As used in the statutes governing
subdivisions, a planning board means a board established under G.L.
c. 41, ss. 70 and 81 A, a board of selectmen acting as a planning
board, a board of survey in those cities and towns which have
accepted provisions of the subdivision control law (G.L. c. 41, s. 8 IN)
or a board established by a special law with powers of subdivision
control.

The powers of the board under the SDCL shall be exercised with
due regard to the following:

(1) Providing for adequate access to all of the lots in the
subdivision by ways that will be safe and convenient for
travel;

Subdivision Control Law
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(2) A lessening of congestion on such ways and adjacent public
ways, and reducing danger to life and limiting the operation
of motor vehicles;

(3) Securing safety in the case of fire, flood, panic and other
emergencies;

(4) Securing adequate provision for sanitary and utility services.
fire, police and other municipal equipment and street
lighting;

(5) Insuring compliance with applicable zoning ordinances or
by-laws; and

(6) Coordinating the ways in a subdivision with each other, with
the public ways in the city or town in which it is located and
with the ways in neighboring subdivisions.

Planning boards are required to adopt, and may amend, reasonable
rules and regulations so long as they are not inconsistent with the
SDCL or other laws or any valid city ordinance or town by-law.
These regulations may prescribe, for example, the size, form,
contents, style and number of copies of plans and the procedure for
submission and approval thereof, and the requirements of the board
relative to the location, construction, width and grades of the
proposed ways, and for the installation of municipal services.
Different rules and regulations may be prescribed for different
subdivisions depending on the prospective character of the subdivi-
sion such as open residence, dense residence, business or industrial
and the prospective amount of vehicular traffic on the various ways
contained therein. Underground utility lines may be required and the
type and style of above ground structures for police and fire alarm
boxes and street lighting may be specified. Planning board rules and
regulations may not contain requirements relative to the size, shape
width, frontage or use of lots within a subdivision other than to
require compliance with existing zoning ordinances and by-laws and
building codes (G.L. c. 41, s. 81 Q).

Procedural Steps re Subdivision
The statutes explicitly prescribe the manner in which a planning

board shall treat an application to subdivide a parcel of land and the
procedures that must be adhered to by a developer.

The initial step requires the developer to submit a plan showing
the lots into which such land is to be divided and the existing and/or
proposed ways designed to furnish access to such lots. The applicant
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must also notify the city or town clerk that such a plan has been
submitted and this notice must sufficiently identify the land to
which the plan relates.

Upon receipt of the plan, the planning board is required to
forward a copy to the board of health or whoever has like powers
and duties in the municipality. The board of health must report
within 45 days. If the plan is not approved by the board of health, its
report must specify which, if any, of the lots cannot be used for
building sites without injury to the public health, the reasons
therefor and, where possible, recommendations for adjustment.
Failure to report within 45 days when the proposed subdivision will
be serviced by a municipal sewerage system is deemed as approval by
the board of health.

A public hearing, properly advertised, must be held by the
planning board. After this hearing and the receipt of the report of
the board of health approval, approval with modifications or
amendments or disapproval of the plan submitted is made by the
planning board. In the event of disapproval, the planning board is
required to state in detail where the plan fails to conform with its
rules and regulations and/or the recommendations of the health
board. Approval must be granted if the developer later submits a plan
which conforms to the recommendations and the rules and regula-
tions.

The planning board is required to take final action or to file with
the city or town clerk a certificate that action was taken relative to
the plan submitted. Failure to do so within 60 days is deemed to be
approval of the plan.

Prior to approval the planning board must require that the
construction of ways and the installation of municipal services be
secured by (1) a proper bond or a deposit of money or negotiable
securities sufficient in the opinion of the board to secure perfor-
mance, or (2) by a covenant, executed and duly recorded by the
owner of record, running with the land and guaranteeing such ways
and services will be provided prior to construction on any such lot.
The board is further authorized to specify the time within which
such construction and installation shall be completed. Security for
performance may only be released when the planning board
determines that the work has been satisfactorily completed or 45
days after proper notification by the developer that the work has
been completed and no action is taken by the board.
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In certain instances, a planning board may require a reasonable
amount of area in the subdivision to be set aside for playground or
recreation purposes or for providing light and air. Also, board
members, their officers or agents may enter upon any lands under
consideration for examination or survey and they may place
monuments or marks.

Once approved, a plan may nonetheless be rescinded or modified
in whole or in part under certain conditions. An aggrieved party has
20 days from the date of final disposition whether it be an approval
or disapproval to appeal a planning board’s findings to the Superior
Court within the county.

Appeal Procedure. In the event an entire subdivision plan is
disapproved, appeal machinery for the development of individual lots
within it has been established. This involves a public hearing, after
proper notice, before a board of appeals which may be the existing
building or zoning board of appeals or it may be a newly established
board consisting of a least three members, all of whom are
appointed. This appeal board is empowered, if it sees fit, to issue the
permit sought or to issue the permit after imposing reasonable
requirements designed to promote the health, convenience, safety
and general welfare of the community. Any applicant denied a
permit has further recourse to the Superior Court.

Other Planning Board Functions
Land Use. Except for its role under the SDCL, a planning board

has but limited statutory authority to regulate land use. The general
laws do empower the board to limit the placement of more than one
building on a lot when the structure is designed or utilized for
dwelling purposes. This restriction may be incorporated in the rules
and regulations adopted by the board (G.L. c.41, s. 8IQ). If so
adopted, the limitation applies to all the land in a municipality and
means of access and utilities must be provided.

Any proposed ordinance or by-law making a change in any
existing zoning ordinance or by-law which is rejected by a city
council or town meeting may not be considered again for two years.
However, if during the two year period, the planning board or board
of selectmen acting as a planning board recommend such change,
consideration can again be given to the proposal notwithstanding the
two year moratorium (G.L. c. 40A, s. 8). The same holds true in the
case of a variance request which is rejected by the board of appeals.
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In this instance the request may be submitted within the two year
waiting period provided not more than one member of the planning
board objects (G.L. c. 40A, s. 20).

In all other questions of land use the board acts only in an
advisory role. For example, the legislative body of a municipality
must have a planning board report prior to adopting or amending a
zoning ordinance or by-law. It is not precluded from acting contrary
to the report, however (G.L. c. 40A, s. 6). Similarly, master plans or
comprehensive plans made by a planning board are not prerequisites
for the adoption of any zoning ordinance or by-law or amendment
thereto nor are they likely to be used in a land use decision (G.L. c.
41, s. 81D).

Land Conveyancing. In order to be acceptable for recording,
certain procedures must be followed in the conveyance of land. With
respect to unregistered land, the conveying instruments must (a)
state that the land conveyed is as described in previously recorded
instruments or creates no new boundaries or (b) identify the land to
be conveyed by reference to a plan recorded at the same registry of
deeds (G.L. c. 183, s. 6A). Registered land for which a certificate of
title has been issued by the Land Court is similarly affected (G.L. c.
185).

A register of deeds may not accept a plan for recording unless it
bears the stamp of a planning board indicating approval under the
subdivision control law or an endorsement that approval is not
mandated under that law (G.L. c. 41, s. 8IX). This statute excepts
those plans which a city or town clerk certifies as having been
approved through inaction on the part of the planning board.

Generally, plans which do not require approval under the SDCL
are prepared by a registered land surveyor (licensed under G.L. c,

112, ss. 81D to 8IT), and are submitted to the planning board for
the endorsement that approval under the SDCL is not required. In a
certain sense the endorsement may be considered merely ministerial
and administrative because so long as the plan complies with
statutory and regulatory provisions re format, submission, lot size,
and frontage on an accepted way, no discretion is involved in the
endorsement.

Technical judgments which may arise from these types of plans
fall into two categories, engineering and legal. In the former category
may be questions of land surveying and draftsmanship. Since the
depiction of land on a plan and the mathematical description of its
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boundaries are the province of the registered land surveyor, a
planning board may not require the setting of bounds to demarcate
land boundaries under existing law. Plans for registered land are
subject to procedures of the Land Court which provide for its
engineering department to review the mathematics and require the
setting of bounds in certain cases by rule.

Legal questions relate to interpretations of applicable zoning
ordinances or by-laws with respect to lot size and frontage.
Sometimes the question of when a particular ordinance or by-law is
effective and for which parcels is also relevant. Because planning
boards are required to comply with local zoning ordinances and
by-laws, as a matter of practice they seek opinions of city solicitors
and town counsels for such interpretations.

The involvement of planning boards in the conveyance of land,
subdivided in accordance with a definitive plan and which required
board approval, is a one time occurrence. Completion by the
developer of access roads and other required appurtenances and
release from provisions of any bonds or covenants ends the role of
the planning board. The only remaining issue is the execution of
releases in proper form and the land owner and/or developer has
more interest in their being recorded than the municipality.

At the present time authority over environmental controls rests
with agencies other than planning boards. Conservation commissions,
for example, may act independently of any agency except the city
council in cities and the town meeting in towns. They are, under
certain conditions, authorized to take land by eminent domain or to
take certain easements or acquire certain rights in land for the
protection of the natural resources of the municipality (G.L. c. 40, s.
8C). A planning board cannot abrogate any such rights acquired
when considering a subdivision plan. Nor may the board promulgate
any rule or regulation which shall be inconsistent with the
regulations and requirements of any other municipal board acting
within its jurisdiction (G.L. c. 41, s. 81Q). From this it would appear
that planning boards are restricted in imposing requirements which
relate to the conservation of natural resources when considering
subdivision plans.

In a similar vein the protection of wetlands so-called is the

Environmental Control
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responsibility of agencies other than planning boards (G.L. c. 130, ss.
40 and 40A).

These regulations do not preclude a planning board from acting on
submitted plans but the person who submitted the plans would be
subject to the conditions stipulated by the planning board as well as
those imposed by environmental agencies.

Historical Development
Because the thrust of this study is aimed at the feasibility of

delegating certain duties and powers of local planning boards to a
single commissioner or a subcommittee, it is appropriate to briefly
review the development of this concept in Massachusetts.

Prior to tin War for Independence the General Court, acting under
m rhority granted by the royal charter of 1692, had delegated certain
licensing and regulators authority to town officials and justices of
the peace The Massachusetts Constitution, adopted in 1780, makes
no mt ntio of administrative agencies. Nevertheless, Articles I and X
of the Bill m Rights ana Articles XI and XII as well as the Fourteenth
Amendmem to the Federal Constitution protect every person in the
enjoyment of his liberty and property. Such rights, however, are

subordinate to rhe protection and preservation of the public health,
morals, comfort and good order which are maintained by the

vereign government through the exercise of its police power. Thus:
contends that his basic rights have been disturbed by
iction, the courts resolve the issue on the basis of

ier the action constituted a reasonable exercise of the police
r. Hence, it has generally been held that the Legislature,

if the police power, may enact laws which
delegation of authority to an administrative agency.

re power to make rules and regulations which have the force of law
t important of these delegated power

In the eaily years of statehood corporate entities established to
build roads, bridges, canals, railroads, etc., and religious societies
were authorized to make rules and regulations for the operation of
the corporation or society. Later governmental agencies such as the
Banking and Insurance Commission and the Board of Railroad

CHAPTER 11.
DELEGATION OF AUTHORITY
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Commissioners were granted similar authority. In due course, local
governmental jurisdictions followed suit as boards of health, boards
of survey, zoning boards and myriad other administrative agencies
began to surface. And most, if not all, are empowered to adopt rules
and regulations to some degree at least.

In 1907 cities and towns on a local option basis were authorized
to establish boards of survey, with the power to prepare plans of
streets and public ways, and drainage places, with set back and other
requirements binding upon developers of private property (C. 191).
A municipal planning law which required planning boards in all cities
and in all towns with a population of 10,000 or more was enacted
several years later (Acts of 1913, c. 494). This statute also authorized
local communities to adopt planning regulations.

The ratification five years later by the voters of four constitutional
amendments proposed by the constitutional convention of 1917-18
expanded state and local zoning and community development
powers. These provisions authorize the General Court to enact laws
relative to (a) limiting buildings according to their use or construc-
tion to specified districts of cities and towns (Amend. Art. LX). Ib)
regulating outdoor advertising (Amend. Art. L), (c) eminent domain
takings of property for conservation purposes (Amend. Art. XLIX;
and (d) eminent domain takings of ancient landmarks and of
historical and antiquarian properties (Amend. Aid. LI)

The first statute authorizing cities and towns to make zoning
regulations was enacted in 1920 (C. 601). This statute was
by a more extensive law in 1933 which spelled out in greater detail
the authority of communities to r
structures, lot widths, the percentage of lot
structures, population density, etc. (C. 269).

The next major overhaul of the state’s planning and zoning lax
xurred in 1936 when an act to “provide an improved r
unicipal planning” was passed (C. 211). Specific prox

made for the first time for subdivisi
the responsibility for approvin ng su

vested in the planning board. In 1953 a proposal “relative to
planning boards and establishing a subdivision control law” was
enacted into law (C. 674).

Since that time, zoning, planning and subdivision control laxx
have been subject to almost annual amendment by the General Court
as planning and zoning needs, concepts and practices have become
more sophisticated and complex.
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ic examination of certain other administrative agencies andcpartments reveals that under certain conditions hearings may beheld and binding decisions rendered by a single individual.
At the state level, for example, the Director of the Division ofMotorboats is authorized to suspend, revoke or cancel any certificateot number issued by him. A hearing, with due notice, is required tobe held by the Director or his designee prior to this action and if the

holder of the certificate is in his opinion guilty of violating any
statute relative to motorboats or any rule or regulation made under
authority of such statutes he may suspend or cancel the certificate
(G.L. c. 90A, s. 11). The Registrar of Motor Vehicles has similar
authority with respect to licenses to operate motor vehicles (G.L. c.
90, s. 22). And, in the judicial system under certain conditions,
auditors or masters are empowered to render decisions and affect
settlements (G.L. c. 222, s. 59 et seq.).

Local governments have been given the option in certain of their
departments to establish either a board or to appoint a single
individual having the same powers as the board. Among these options
are authority to appoint a superintendent or commissioner of public
works in lieu of a board of public works; a commissioner of public
health rather than a board of public health; a water commissioner
instead of a board of water commissioners. Hence, it would appear
that a precedent has been established at both the state and local level
for the vesting of certain administrative authority in a single
individual.

Insofar as a subcommittee or a special committee, smaller in
number than a full board or committee, appointed by such board or
committee to act with the same power and authority of the full
board or commission is concerned, only one example has been
discovered. This form of delegation of authority is found in a 1972
statute which takes full force and effect in 1975 (C. 802). This
measure establishes a state building code commission of 11 members
which is charged with the responsibility of establishing a state
building code. Section 16 of the act authorizes the chairman of the
commission to appoint any three members to hear appeals of any
individual or entity which feels aggrieved by any state or local code
proviso. A two-thirds vote of this appeals board constitutes final
action insofar as the state building code commission is concerned.

Scope in Other Agencies
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In all examples given, all parties involved have a right of appeal or
recourse to a higher authority be it the proper court of law or a
tribunal established by the state or local government.

Finally, municipal agencies are not subject to any uniform
administrative procedures as the State Administrative Procedures Act
is not applicable (G.L. c. 30A). This statute, however, authorizes
hearings to be conducted in the absence of a majority of officials
who are to render the final decision (G.L. c. 30A, s. 11, para. 7). A
decision under this circumstance which is adverse to any party other
than the agency may be made only after (a) a tentative or proposed
decision is delivered or mailed to the parties containing a statement
of reasons and including a determination of each issue of fact or law
necessary to the tentative or proposed decision; and (b) an
opportunity is afforded each party adversely affected to file
objections and to present argument, either orally or in writing as the
agency may order, to a majority of the officials who are to render
the final decision. The agency may by regulation provide that, unless
parties make written request in advance for the tentative of proposed
decision, the agency shall not be bound to comply with the
procedures of this paragraph.

Thus, with the proper procedures for review, it appears that a
statute could be enacted to provide for the delegation of present
planning board responsibilities to a single commissioner or sub-
committee.

Present Delegatory Powers
Certain actions of planning boards may be binding and relied upon

even though taken by less than a majority of the board. In this
connection the law permits a planning board to authorize any
person, other than a majority of the board, to endorse on a plan the
approval of the board or to make any other certificate under the
subdivision control law. Prior to this authorization, a written
statement naming the person empowered and signed by a majority of
the planning board must be transmitted to the register of deeds and
the Recorder of the Land Court.

The certificates referred to are presumably covenants, releases,
statements of non-modification of an approval, etc. Furthermore, the
duty delegated is not that of rendering a decision as to the
appropriateness or accuracy of the endorsement or certificate but is
merely the making of the endorsement or the certificate. Finally, the
person so authorized may or may not be a member of the board.
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Planning Commissioner. Present statutes prescribe that a board
decide all issues with respect to planning. The statute does not
provide tor any other procedure. Nevertheless the adoption of the
Home Rule Amendment to the Constitution in 1966 (Amend. Art.
11, as amended by Amend. Art. LXXXIX) has evinced inquiries to
the Attorney General from some jurisdictions relative to the scope of
their power with respect to delegation of authority. That official has
responded that cities and towns only had authority to do those
things that were not . . .“inconsistent with the constitution or any
laws enacted by the general court” . . .

(Amend. Art. 11, sec. 2, para.
1, as amended). Since the statutes decree that a multi-member board
must sit in judgement on those matters affecting planning, municipal-
ities lack the power to incorporate provisions in their charter,
ordinances or by-laws which would authorize the delegation of
power re planning issues to anyone save the planning board. In like
manner, a zoning board of appeals is powerless to delegate its
responsibilities to a single zoning administrator.

On the other hand, the spokesman for the Attorney General’s
office indicated that the General Court would encounter no
constitutional impediment should the membership enact a statute
dek gating authority to a planning commissioner or a statute granting
local governments power to adopt such an ordinance or by-law.

Hearing Officers or Examiners. Under certain conditions the
Federal Administrative Procedures Act permits hearing officers or
examiners to take and evaluate testimony in lieu of the full
administrative agency or board. A similar procedure could be
adopted by a general or specific statute in the Commonwealth. If this
type of delegation of authority were statutorily sanctioned, guaran-
tees to protect due process may be desirable in order to thwart
judicial appeals on this score.

Usually, in the absence of a statute to the contrary, due process or
a fair hearing is not denied by the mere fact that an otherwise
authorized person makes or participates in the making of a decision
without having been present when evidence was taken. In this
connection it is recognized that to “hear” relates, not to physical
presence at the taking of evidence, but to certain procedural
minimums to ensure an informed judgment by the one who has the
responsibility of making the final decision or order. 1

Present Statutory Limitations

! See 2 American Jurisprudence 2nd 437 (1962).
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As a general practice the judicial stamp of approval has been puton decisions rendered by agencies or boards when (1) the person whoconducted the hearing took part in the decision or (2) if the hearing
officer did not take part in the decision, the requirements of dueprocess are satisfied-so long as those making the decision have thebenefit of the hearings officer’s opinion of the evidence through an
oral or written report. In the case of (1), the opinion is presumed tohave been rendered so long as the examiner is still connected with
the agency. With respect to (2), due process or the right to a fair
hearing requires that the report be accurate and that all parties begiven an opportunity to file exceptions to such report.

A procedure of this type would still vest the authority to make afinal adjudication in the board as a whole. The recommendations ofthe hearing officer would be advisory in nature and not binding. Theboard would be free to accept or reject any of them or add to them.Since no evidence has surfaced that a procedure of this type hasbeen employed by planning boards, it is impossible to show itsefficacy based on past performance.

The population explosion, greater concern with the environmentand conservation and the ever increasing costs of education haveenvinced many new proposals relative to subdivision control. Manyof these proposals impose additional duties on planning boards andthus are worthy of consideration in this discussion. In additioncertain recommendations relative to the administration of zoningordinances and by-laws which are analogous to the subject matter ofthis report also merit review.

As stated earlier, the planning board generally must approve asubdivision so long as each lot has access to an approved way andstandards for sanitation are met. A proposal by Representative RudyChmura of Springfield allows other factors to be considered andmakes certain procedural changes (House, No. 5186 of 1974),
Prior to submitting a definitive plan for a subdivision, a person

may file a preliminary plan with the planning board and the board of

CHAPTER 111.
PROPOSED CHANGES

Procedural Change, Subdivision Control
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health. Within sixty days this preliminary plan must either be
approved, approved with modifications or disapproved by the board,
The preliminary plan can be a valuable asset in that the planning
board is made aware of the later submission of a definitive plan and
the applicant has the opportunity to make corrective changes prior
to submission of the definitive plan (G.L. c. 41, s. 8IS).

Representative Chmura’s proposal would make mandatory the
submission of a preliminary plan. In addition to submitting it to the
planning board and the board of health as the law now requires, the
plan would also go to the school department and the conservation
commission. Moreover, planning boards must adopt rules and
regulations which include guidelines established by the State Depart-
ment of Community Affairs which delineate the method whereby
the subdivision can be staged over a period of time to prevent
overburdening of school and other municipal facilities, and which
preserve the historic and geographical features of the neighborhood,
These guidelines may also set minimum requirements for open space
and recreational land. In short, the guidelines will address themselves
to the overall environmental impact of any new subdivision.

The conservation commission, if it deems it necessary, may require
an environmental impact study and shall determine if a hearing under
the provisions of the Wetlands Protection Act is required for all or
any part of the subdivision. The school department must submit
their evaluation of the potential impact the proposed subdivision will
have on local school facilities. All these reports will be considered
and have bearing on the decision of the planning board. After a

public hearing on the preliminary plan the board may approve,
modify or disapprove the plan. In the case of approval or approval
with modifications, the board shall recommend advancement to the
definitive plan stage and so notify all parties concerned.

The suggested guidelines will empower the planning board to
impose a time schedule for the development of the subdivision over a

three year period in order that the municipality may have time to
adapt municipal services such as school, sewer, water, drainage, fire,

police, etc. to the additional needs created by the new subdivision.
As can be seen, the proposal substantially expands the responsibil-

ities of planning boards.
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Cluster Zoning
Several proposed measures relative to cluster zoning so-called and

Planned Unit Development call for vesting additional duties in
planning boards. One, filed by Senator Irving Fishman of Newton
(Senate, No. 1396), would exempt areas considered for Planned Unit
Development from the requirements of the subdivision control law.
On the other hand, procedures for planning board approval are
spelled out in the measure and local communities may by ordinance
require such information in the application it deems reasonably
necessary to disclose to the planning board. This data may include
(1) the location and size of the site and the nature of the landowner’s
interest in the land proposed to be developed; (2) the density of land
use to be allocated to parts of the site to be developed; (3) the
location and size of any common open space and the form of
organization proposed to own and maintain any common open
space; (4) the use of land and buildings and the approximate height,
bulk and location of buildings and other structures; (5) the feasibility
of proposals for the disposition of sanitary waste and storm water;
(6) the substance of covenants, grants of easements or other
restrictions proposed to be imposed upon the use of the land,
buildings, and structures including proposed easements or grants for
public utilities; (7) the provisions for parking of vehicles and the
location and width of proposed streets and public ways; (8) the
required deviation from the municipal land use regulations otherwise
applicable to subject property; and (9) in the case of plans which call
for development over a period of years, a schedule showing the
proposed times within which applications for final approval of all
sections of the Planned Unit Development are intended to be filed.

Within 35 days after the filing of the application, the planning
board must hold a public hearing and within 35 days thereafter
either (1) give tentative approval, (2) grant tentative approval subject
to specified conditions not included in the plan as submitted or (3)
deny tentative approval.

The grant or denial of tenative approval by written certification
must set forth with particularity in what respects the plan would or
would not be in the public interest. Among these areas of fact
finding are:

(l)The extent to which the plan departs from zoning and
subdivision regulations otherwise applicable to the subject
property, including but not limited to density, bulk and use.



HOUSE - No. 5722 [Apr.28

and the reasons why such departures are or are not deemed
to be in the public interest;

(2) The purpose, location, uses and amount of the common open
space as related to the proposed density and type of
residential development;

(3) The physical design of the plan and the manner in which said
design does or does not make adequate provision for public
services, provide adequate control over vehicular traffic, and
further the amenities of light and air, recreation and visual
enjoyment;

(4) The relationship, beneficial or adverse, of the proposed
Planned Unit Development to the neighborhood in which it is
proposed to be established; and

(5) In the case of a plan which proposed development over a
period of years, the sufficiency of the terms and conditions
intended to protect the interests of the public and of the
residents of the Planned Unit Development in the integrity of
the plan.

The applicant then files for final approval of the plan which may
be granted without a hearing by the planning board.

Further evidence of concern relative to subdivision control and the
role of the planning board are two proposals which call for the Joint
Legislative Committee on Urban Alfairs to make a study of the
current status of subdivision control (House, No. 2517) and the
current status and procedures of statewide land use planning as it

relates to zoning and subdivision control (House, No. 2511).

'ns Administrator
In cities and towns which have adopted zoning ordinances or

3y-laws there must also be established a procedure whereby a person
nay apply for relief from any hardship allegedly imposed by such
ordinance or by-law. Thus, a board of appeals consisting of at least

hree members must be appointed by the mayor in a city and by the
;electmen in a town (G.L. c. 40A, s. 14). This board has been
ielegated the following powers: 1

n- and decide appeals taken by any person aggrieved
is inability to obtain a permit from the buildi

G.L. c, 40A, s. 15.
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inspector or other administrative official or board (G.L. c.
40A, s. 13);

(2) To hear and decide applications for special permits for
exceptions contained in the zoning ordinance or by-law (G.L.
c. 40A, s. 4); and

(3) To authorize upon appeal, or upon petition in cases where a
particular use is sought for which no permit is required, with
respect to a particular parcel of land or to an existing
building thereon a variance from the terms of the applicable
zoning ordinance or by-law where, owing to conditions
especially affecting such parcel of such building but not
affecting generally the zoning district in which it is located, a
literal enforcement of the provisions of the ordinance or
by-law would involve substantial hardship, financial or
otherwise to the appellant, and where desirable relief may be
granted without substantial detriment to the public good and
without nullifying or substantially derogating from the intent
or purpose of such ordinance or by-law, but not otherwise.

The delegation of such authority to boards of appeals was upheld
in a 1926 judicial finding:

“. . . . the argument that the powers conferred upon the
board amounted to an unlawful delegation of legislative author-
ity would have demanded serious consideration. In the light of a
group of comparatively recent decisions, where that subject has
been discussed fully, there can no longer be serious doubt that in
this particular the statute does not offend any provisions of the
Constitution.” 1

On the other hand, the board has no authority to delegate any of
its power to any other agency or administrator. The courts have held
that this power rests exclusively within that agency and a strict
reading of the statute is essential in order to maintain a proper
zoning system (Coolidge v. Planning Board of North Andover, 151
N.E. 2nd 51 (1958) and Colabufalo v. Board ofAppeals ofNewton,
336 Mass. 213 (1957)). Hence, a statutory change has been
recommended by the Department of Community Affairs and the
Joint Committee on Urban Affairs which would authorize the
appointment of a zoning administrator.

I Bradley v. Board of ZoningAdjustment ofCity of Boston, 225 Mass. 160 (1926),
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The Department’s Advisory Committee on Planning and ZoningLegislation felt that many communities lacked expertise in this field
as their boards are generally composed of lay members appointed by
the mayor or selectmen. Thus, the committee suggested that
communities have the option to employ a person qualified in
planning and zoning who would be given jurisdiction to hold hearings
and make decisions relative to variances, special permits and appeals
from the actions of administrative officials acting pursuant to a
zoning ordinance or by-law. In communities with a Planning
Director, it was suggested that the additional duties of a zoning
administrator be exercised by that official. Under this scheme the
zoning board of appeals would become an appellate body whenever
the decision of the zoning administrator was not accepted.

The Urban Affairs Committee Third Interim Report specifically
spelled out certain powers which would be delegated to the zoning
administrator (House, No. 2522 of 1974). Among them are the
authority to hear and decide appeals, applications for special permits
and petitions for variances. In line with DCA recommendations any
aggrieved party may appeal to the zoning board of appeals.

Relative to general duties and responsibilities, some similarities
exist in the case of the zoning administrator and the planning
commissioner. Basically, a planning commissioner would assume
original jurisdiction in lieu of a planning board as the proposed post
of zoning administrator would with respect to the board of appeals.
Advocates of this approach contend that a considerable burden
would be lifted from the boards since they would not have to
concern themselves with more or less routine matters. This may lead
to better planning and zoning as more attention could be focused on
important questions. Supporters of these positions cite the experi-
ence in other jurisdictions such as Los Angeles where a zoning
administrator’s decisions are generally accepted and the number of
appeals is relatively small. Other authorities express some concern
over vesting too much power in a single individual and the time
delays that could result in the event the administrator’s decision is
appealed.

Other students of planning and zoning voice the opinion that the
determination of how land will be used should be vested in a regional
or statewide agency. They argue that local boards act parochially
without due regard to the overall development of an entire region. At
the very least they maintain that all actions of local planning and
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zoning boards should be subject to review by a professionally staffed
regional or statewide land use committee empowered, under certain
conditions, to veto local board action.

The reasoning of those who favor appointments of professional
administrators or professionally staffed regional or state committees
js that much of the politics that enters into the present decision-
making process on this score would be eliminated. In support of this
contention, they cite the following:

The temptation of the members of such boards, particularly
in a community where almost everyone is known to everyone
else, is to play the good fellow and substitute for tests specified
in the statute and ordinance the following: (1) Will the variance
help the applicant, and (2) are the neighbors complaining? Thus,
losing sight of the long-range objectives of the comprehensive
plan and insensitive to the indirect consequences of the grant, the
board authorizes the variance in most instances. Inasmuch as the
decision of the board of zoning appeals is rarely subjected to
judicial review, the administrative standards become controlling. 1

Advocates of the existing procedures counter by arguing that some
of the vagueness of present zoning statutes relative to exceptions,
variances or special permits could be eliminated by a more precise
statute and the strict limited guidelines affecting subdivision control
could be broadened. In this way, they maintain, local planning and
land use regulation would be sufficiently upgraded so as to negate
the need for any regional or statewide planning overseer or
professional administrator.

Affect on Community
Enactment of a statute granting local jurisdictions the right to

create the post of planning commissioner and vesting in such official
initial jurisdiction relative to proposed subdivisions would require
changes in present procedures.

One of the more significant changes relates to the length of time
required to gain final approval. Not only may the applicant be
affected but also the local legislative body and boards and the general
public. The time period would be dependent on the following
factors:
Massachusetts Department of Community Affairs, Bureau of Planning Programs, Enabling

Legislation for Planning and Zoning, Study Report No. 1 - Zoning, May, 1971, 109pp.
printed, at p. 46.
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(1) Whether the statute allowed for an appeal to the planning
board after submission of a preliminary plan;

(2) Whether a second preliminary plan would be required if
appeal from the first submission had been made;

(3) Whether the definitive plan after an appeal on the prelimi-
nary plan would go to the planning commissioner or the
board;

(4) Whether public hearings would be held on both submitted
plans and appeals therefrom; and

(5) Whether the planning commissioner would have the final say
on the requirements specified by the board of health or
would an applicant have a right to appeal to the full board.

As can be seen the adoption of a sophisticated appeals system may
substantially delay the final determination on a subdivision plan.

Proposed Model Laws
Several model laws relative to planning and land use have been

suggested. Traditionally, the authority to regulate and control
planning has been vested in a multi-member board or commission.
This has held true whether the planning has been controlled at the
local, regional or state level.

In 1955 the National Municipal League promulgated a Model State
and Regional Planning Law. Similar to other suggested models it calls
for planning to encompass more than just one community. This
model law allows for local jurisdictions to retain certain power over
planning but suggests vesting considerable authority in regional and
state planning departments. No departure from the traditional
practice of multi-member boards exercising planning controls over
local and regional areas is suggested. On the other hand, the director
of state planning is made a “strong” head. Although a state planning
council would have some authority its principal function would be
advisory. The director is specifically authorized in the act to hold
hearings on matters affecting state planning and render decisions
thereon. The director’s role is similar to that suggested for a local
planning commissioner under the terms of this study order.

The American Law Institute discussed & Model Land Development
Code in 1968. 1 The Institute’s suggested organization, procedures

lrThe American Law Institute, A Model Land Development Code, Tentative Draft No. 1,
April 24, 1968.
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and rules for a local planning agency contain a proviso that each
governing body, by ordinance, prescribe the manner in which
hearings shall be conducted and decisions rendered. The ordinance
may include provisions for a hearing or decision by a single member
(Section 8-102, Sub. s. 6). However, the Institute stressed that due
process of law must be insured by any jurisdiction which conducts
hearings through hearings officers. Generally, this means that
whoever conducts the hearing and hears the testimony must make
the decision.

The Standard City Planning Enabling Act (SPEA) recommended a
planning commission comprised of at least nine members, 2/3 of
whom are not regular city officials. No provision is made for hearings
officers or examiners. The Standard State Zoning Enabling Act
(SZEA) is similar in that it relies on boards and/or commissions to
render decisions rather than empowering a single individual to do so.

Finally, no other state statute has been found that empowers a
single individual to hold hearings and make decisions relative to
planning at the local level.

Other Suggested Amendments
Other changes in the SDCL which fall within the present

procedural framework have been offered. In general these relate to
the role played by the board of health, time frames for action by the
concerned parties and the power of the planning board to rescind
approval or modify imposed requirements after approval of the
•definitive plan.

Two proposals would substantially strengthen the role of the
board of health (Senate, No. 394 and-House, No. 2073 of 1974). The
former allows the board of health to seek an extension to a time
.certain for its report. The board of health after submission of a plan
could receive this extension by filing with the city or town clerk a
statement giving reasons for its inability to report within 45 days and
jy stating the earliest date when its report could be made. A copy
nust be sent to the applicant. The planning board, on the other
hand, may approve the plan conditioned upon compliance with a
übsequent health board report. The second measure spells out

Nearly that approval by the board of health is not to be treated as or
deemed to be approval of individual sewage systems. Both of the bills
elate only to subdivisions which are not serviced by municipal

ntewage systems.
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Another proposal calls for a “moratorium” on subdivision
approvals (Senate, No. 1392 of 1974). In essence this measure would
allow a planning board more time to study a submitted plan. The
sponsor of the measure, Senator John F. Aylmer of Barnstable,
indicated that 90 days would probably be sufficient. If this proposal
is enacted, planning boards would have 150 days in which to render a
decision.

In 1973 broader power was granted planning boards relative to
rescinding or modifying an approved subdivision plan (C. 605).
However, dissatisfaction with experience under that act particularly
in regard to the retroactive exercise of authority by planning boards
has spurred several proposals to curb its use. Under pending bills
planning boards may rescind or modify only when (a) there is a sale
to a single grantee of either the entire parcel shown on the plan, or a
sale of all the lots not previously released by the planning board or
(b) the subdivision is proceeding in substantial variance to the plan or
applicable zoning (House, Nos. 1718 and 1719 of 1974).

These three proposals have evinced differing points of view on the
part of land developers and local officials. Spokesmen for developers
insist that the law already contains sufficient safeguards in these
areas. For example, a building permit will only be issued when
proper sanitary facilities will be provided. Hence, they see no reason

for a board of health to concern itself on this score when the
definitive plan is under consideration. They further claim that
planning boards now have sufficient time to properly evaluate
submitted plans since they are simply engineering conclusions. Their
criticism of the third proposal is that by granting the planning board
substantial authority to rescind or drastically modify previously
approved plans a serious impediment to land sales and development
financing could ensue. The conditioning of final approval for a

subdivision on a subsequent board of health report could cause
similar problems. Finally they point out that approval of a

subdivision plan does not confer any property rights nor any right to
infringe on the rights of others.

Partisans of the opposite view, namely, that planning boards
should have authority to resolve sanitation, environmental and other
related problems prior to plan approval aver that this is the only way

to insure orderly and proper community development. They do not
feel, for instance, that abutters to a new subdivision should be
subject to the possibility of having to seek judicial redress in the
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event the new development burdens them with a drainage problem.
Furthermore, sophisticated engineering techniques developed in
recent years make it possible for almost any developer to formulate
plans which will conform to present standards or even more rigid
ones in the future for subdivision control. The argument for more
time to study plans is based on the fact that planning boards usually
meet only once a month and consist of citizens without special
expertise.

Applicable Zoning Provisions
At the present time the zoning ordinances and by-laws in effect at

the time a preliminary or definitive plan is submitted are “frozen”
while the plan is under consideration and for seven years after a
decision is rendered (G.L. c. 40A, s. 7A, para. 1). On plans endorsed
as not requiring approval, zoning regulations remain in effect for
three years from the date of such endorsement (G.L. c. 40A, s. 7A,
para. 2). At least six proposals affecting this aspect of the SDCL are
under consideration.

Two would reduce the zoning “freeze” to three years on plans
requiring approval or disapproval (Senate, No. 760 of 1974 and
House, No. 1343 of 1974). The latter measure would also apply to
plans submitted prior to the effective date of the act. If enacted, the
zoning “freeze” applicable to plans acted upon from three to seven
years ago would be abolished. A proposal entitled An Act to
Modernize the Zoning Enabling Act reduces the zoning “freeze” on
land requiring approval to five years and increases the “freeze” on
parcels not requiring approval to five years (House, No. 1543 of
1974, s. 9).

Two measures are concerned with the effective date of a zoning
change made by town by-law. Unlike city ordinances, town by-laws
must be approved by the Attorney General of the Commonwealth.
One proposal seeks to make the by-law effective on the date it was
adopted by the town meeting unless the Attorney General subse-
quently declares it unconstitutional (House, No. 3438 of 1974). A
similar measure would allow a planning board to withhold approval
without any penalty until such time as the Attorney General acted.
The new zoning by-law would then govern (Senate, No. 1393 of
1974). The sixth one would prohibit a city or town from increasing

the number of uses permitted once a plan was submitted (House, No.
392 of 1974).
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Proponents of Single Hearing Officer
One knowledgeable spokesman in the field of planning has

expressed the opinion that the authorization for a planning commis-
sioner or hearings officer to sit in judgment is meritorious for a
variety of reasons. In the first place, by conditioning the individual’s
appointment on definite qualifications, a certain degree of expertise
can be brought to the planning board. Among the qualifications
desired would be a background in engineering, sanitation and
municipal planning. Secondly, hearings could be expedited as it
would be far easier to schedule them being geared to the availability
of a single individual rather than on the ability of five to nine
members of an unpaid board to sit at a given time.

Proponents do not seek the abolition of planning boards nor do
they feel a hearings officer should have jurisdiction over all aspects of
municipal planning. On this score they feel that comprehensive
planning should still be the responsibility of the board. On the other
hand, certain planning board functions are governed by statutory
guidelines, such as approval of subdivision plans, and these functions
can be handled more expeditiously by a single qualified person.
Moreover proponents contend that too often hearings on subdivision
plans are charged with political and emotional overtones that have no
bearing on the facts presented. In this regard they point out that a
building inspector is empowered to make an individual decision
relative to granting a building permit based on compliance or
noncompliance with the building code. A plumbing inspector or the
inspector of wires has similar authority when permits are sought.

As a further argument in favor of a single planning commissioner
or hearings officer, advocates cite the fact that cities and towns have
the option to replace a board of health with a health commissioner
(G.L. c. 111, s. 26A). Those municipalities which exercise this
option vest in a single individual very serious responsibilities. Among
the more sensitive is the assignment of areas for waste disposal (G.L.
c. 111, s. I50A). The commissioner of health is empowered under
this same statute to conduct the required hearing and render a
decision. And, machinery for the appeal of any decision rendered is
contained in the statute.

Hence, proponents conclude that precedent has already been
established whereby important decisions are made at the municipal
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level by individual persons. They suggest that initial jurisdiction, at
the option of the local government, be delegated to a subdivision
control officer. In other words, this individual would treat the plan
in the same manner as the building, plumbing or wiring inspector
treats applications for permits. If the plan conformed with all
statutory and other regulatory criteria approval would be granted. If
not, it would be disapproved. Aggrieved parties would be granted the
right of appeal to the planning board.

Opponents of Change
The reasons given for opposing the creation of the post of

planning commissioner and the delegation of certain authority to
such an official are based on tradition as well as other factors.

When planning boards were first established they were not
expected to be composed of technically trained or professional
planners. Rather, it was hoped that the boards would be broadly
representative of the community interests. Indeed, the drafters of the
Standard City Planning Enabling Act recommended that the place-
ment of any limitations on appointed planning board members was
inadvisable. Capacity for leadership in municipal planning was
considered of far greater importance than any particular type of
technical or professional training. The very fact that this traditional
practice has been continued in all jurisdictions despite a multiplicity
of other procedural changes at least indicates that it is working well.

Opponents discount as being irrelevant any analogy between the
duties of a building, plumbing or wiring inspector and the proposed
duties and responsibilities of a planning commissioner. The building
inspector is governed by hard and fast rules which prescribe in exact
terms all the components that go into a structure; the plumbing
inspector and wire inspector are similarly guided. Their decisions are
not arbitrary so long as applicants for permits meet all the minimum
criteria. Planning boards, on the other hand, must make certain
decisions for which no hard and fast rules apply. For example, the
amount and type of guarantee that may be required of a developer
for construction of ways, the correction of public health nuisances or
restrictions on the number of dwelling units to be placed on each lot
are decisions that must be made based on circumstances surrounding
each separate subdivision plan. The placement of such authority in a
single individual is not conducive to good representative government,
in their view.
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Finally, they allege the argument that expertise would be brought
into planning by such a change is innocuous. The General Laws
already allow for and authorize planning boards to “.

. . employ
experts and clerical and other assistants. . .” (C. 41, s. 81 A). Hence,
opponents can see no useful purpose in radically changing present
procedures.

Other Views on Planning Boards
Discussions with planners, developers and others interested in

planning board procedures brought forth a mixture of comments.
In general local officials felt the board’s powers should be

increased. Chief complaints centered around the board’s inability
under present law to prescribe the access ways to a subdivision under
certain conditions, regulate drainage except in the subdivision itself
and regulate the number of units that could be constructed. This
latter concern develops from such factors as the capacity of the
school system, sewage facilities, solid waste disposal and the
numerous other municipal services that must be rendered. If planning
boards could approve, approve with modifications or disapprove
plans based on these factors, many contend that better planning
would ensue and communities would not be saddled with new
economic problems.

Developers on the other hand argue that those who favor the grant
of more power to planning boards are merely using it as a subterfuge
to bar low income housing and undermine the anti-snob zoning law.
The grant of any additional power to a planning board, in their
opinion, would seriously impede necessary development, have an
adverse effect on employment and deny housing to those who need
it the most. They point out that the new tax revenue from a
development and the business generated more than offsets any
increased municipal costs.
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