No. 5755

HOUSE

®f)e Commontocaltf) of illlafigadjusette
HOUSE OF REPRESENTATIVES, April 25. 1974
The committee on the Judiciary, to whom were referred the
petition (accompanied by Senate, No. 183) of Arthur Joseph
Lewis, Jr., for legislation to regulate the showing of certain motion
pictures; the petition (accompanied by bill, Senate, No. 184) of
Arthur Joseph Lewis, Jr., for legislation to regulate the viewing of
R-and X-rated motion pictures; the petition (accompanied by bill,
Senate, No. 1014) of Phillip A. Rollins for legislation to provide for
the regulation of obscenity; the petition (accompanied by bill.
Senate, No. 1015) of Phillip A. Rollins for legislation to provide for
the regulation of obscenity; the petition (accompanied by bill.
House, No. 1026) of Charles F. Engdahl, Charles Robert Doyle and
Carlton M. Vivieros for legislation to further regulate the exhibition
of motion pictures for the protection of Juveniles; the petition
(accompanied by bill, House, No. 1028) of Charles H. Shaw for
legislation to further regulate the possession of certain obscene
materials; the petition (accompanied by bill. House, No. 1034) of
Carlton M. Viveiros relative to further regulating the exhibition of
motion pictures for the protection of juveniles; the petition
(accompanied by bill, House, No. 1221) of Rita G. Warren and
another for legislation to prohibit the sale of indecent publications,
pictures or articles; the petition (accompanied by bill. House, No.
1962) of Robert H. Quinn (Attorney General), Raymond L. Flynn
and W. Paul White for legislation to regulate the sale and distribution
of obscene matters; the petition (accompanied by bill. House, No.
3749) of Charles Robert Doyle for legislation to further regulate the
exhibition of motion pictures for the protection of juveniles; and the
petition (accompanied by bill, House, No. 4902) of David ,1.
Mofenson for legislation to prohibit the dissemination of hard-core
pronographic materials, report recommending that the accompanying
bill (House, No. 5755) ought to pass.

For the committee
J. LOUIS LeBLANC
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Cornmoutoealtlj of JHaggarinitfettß!
In the Year One Thousand Nine Hundred and Seventy-Four.
An Act

providing for the regulation of obscenity.
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2
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Whereas, The deferred operation of this act would tend to
defeat its purpose, which is to provide for the regulation of
obscenity and procedures for the banning of certain hard core
pornography, therefore it is hereby declared to be an emergency
law, necessary for the immediate preservation of the public
6 convenience.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

follows:

SECTION I. Sections 28, 28A-28H, 30, 30A, 308, 30C, 31,
1
2 32 of chapter 272 of the General Laws are hereby repealed.
SECTION 2. Chapter 272 is hereby amended by inserting
1
2 the following sections after section 103: 3
Section 104. Definitions. As used in sections 105 to 118 of
4 this act unless the context requires otherwise:
5
(1) “Advertising purposes” means purposes of propagandizing
0 in connection with the commercial sale of a product or type of
2 product, the commercial offering of a service, or the commercial

8 exhibition of an entertainment.
(2) “Displays publicly” means the exposing, placing, posting,
'0 exhibiting, or in any fashion displaying in any location, whether
112I public or private an item in such a manner that it may be readily
seen and its content or character distinguished by normal
13 unaided vision viewing it from a public thoroughfare, depot or
14

vehicle.

15
(3) “Furnishes” means to sell, give, rent, loan or otherwise
16 provide.
12
(4) “Minor” means an unmarried person under 18 years ol
'8
Id
20

-21

age.

means uncovered, or less than opaquely
covered, postpubertal human genitals, pubic areas, the postpubertal human female breast below a point immediately above
(5) “Nudity”
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22 the top of the areola, or the covered human male genitals in a
23 discernibly turgid state. For purposes of this definition, a female
24 breast is considered uncovered if the nipple only or the nipple
25 and the areola only are covered.
(6) “Obscene performance” means a play, motion picture,
26
27 dance, show or other presentation, whether pictured, animated or
28 live, performed before an audience and which in whole or in part
29 depicts or reveals nudity, sexual conduct, sexual excitement or
30 sado-masochistic abuse, or which includes obscenities or explicit
31 verbal descriptions or narrative accounts of sexual conduct.
(7) “Obscenities” means those slang words currently generally
32
33 rejected for regular use in mixed society, that are used to refer to
34 genitals, female breasts, sexual conduct or excretory functions or
35 products, either that have no other meaning or that in context
36 are clearly used for their bodily, sexual or excretory meaning.
(8) “Public thoroughfare, depot or vehicle” means any street,
37
park, depot or transportation platform, or other place,
highway,
38
39 whether indoors or out, or any vehicle for public transportation.
40 owned or operated by government, either directly or through a
41 public corporation or authority, or owned or operated by any
42 agency of public transportation that is designed for the use,
43 enjoytnent or transportation of the general public.
(9) “Sado-masochistic abuse” means flagellation or torture by
44
45 or upon a person who is nude or clad in undergarments or in
46 revealing or bizarre costume, or the condition of being fettered
47 bound or otherwise physically restrained on the part of one so
48 clothed.
(10) “Sexual conduct” means human masturbation, sexual
49
50 intercourse, or any touching of the genitals, pubic areas or
51 buttocks of the human male or female, or the breasts of the

52
53

female, whether alone

or between members of the same or

opposite sex or between humans and animals in an act of
54 apparent sexual stimulation or gratification.
(11) “Sexual excitement” means the condition of human
55
56 male or female genitals or the breasts of the female when in a
57 state of sexual stimulation, or the sensual experiences of humans
58 engaging in or witnessing sexual conduct or nudity.
(12) “Hard-core pornographic material” is that material,
59
60 which, in whatever form judging the material taken as a whole,
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(1) has as its dominant theme in light of contemporary state
standards, an appeal to prurient interest in sexual conduct; and
(2) depicts or describes sexual conduct, as defined in this Act,
in a patently offensive way; and
(3) lacks serious literary, artistic, educational, political, or
scientific value.
(13) “Disseminate” means to publish, produce, manufacture,
distribute, sell, lease or exhibit commercially within the state.
(14) “Actual defendant” means any party or intervenor in the
prior civil proceeding.
(15) “constructive defendant” means any person or persons,
other than a party or intervenor, who is given in written form
both actual prior notice of the civil proceeding and actual
subsequent notice of the final judgment in the civil proceeding.
Section 105. Furnishing obscene materials to minors.
(1) A person commits the crime of furnishing obscene
materials to minors if, knowing or having good reason to know
the character of the material furnished, he furnishes to a minor,
(a) Any picture, photograph, drawing, sculpture, motion
picture, film or other visual representation or image of a person
or portion of the human body that depicts nudity, sadomasochistic abuse, sexual conduct or sexual excitement; or
(b) Any book, magazine, paperback, pamphlet or other
written or printed matter, however reproduced, or any sound
recording which contains matter of the nature described in
paragraph (a) of this subsection; or obscenities, or explicit verbal
descriptions or narrative accounts of sexual conduct, sexual
excitement or sado-masochistic abuse.
(c) A person convicted under this section may be sentenced to
pay a fine fixed by the Court, not exceeding $5,000.
Section 106. Sending obscene materials to minors.
(a) A person commits the crime of sending obscene materials
to minors if, within this state, he knowingly arranges for or
dispatches for delivery to a minor, whether the delivery is to be
made within or outside this state, by mail, delivery service or any
other manes, any of the materials enumerated in section 105 ol
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97 this Act.
98
(2) Unless the defendant knows or has good reason to know
99 that the person to whom the materials are sent is a minor, it is a

t

1974]

HOUSE

-

No. 5755

5

100 defense to a prosecution under this section that the defendant
101 caused to be printed on the outer package, wrapper or cover of
102 the materials to be delivered, in words, or substance, “This
103 package (wrapper) (publication) contains material that by Massa104 chusetts law, cannot be furnished to a minor.”
(3) A person convicted under this section may be sentenced
105
106 to pay a fine fixed by the Court, not exceeding $5,000.
107
Section 107. Exhibiting an obscene performance to a minor.
(1) A person commits the crime of exhibiting an obscene
108
109 performance to a minor if the minor is unaccompanied by his
110 parent or lawful guardian, and for a monetary consideration or
11l other valuable commodity or service, the person knowingly or
recklessly;
(a) Exhibits an obscene performance to the minor; or
(b) Sells an admission ticket or other means to gain entrance
to an obscene performance to the minor; or
(c) Permits the admission of the minor to premises whereon
there is exhibited an obscene performance.
(2) No employee is liable to prosecution under this section or
under any city or home-rule county ordinance for exhibiting or
possessing with intent to exhibit any obscene motion picture
provided the employe is acting within the scope of his regular
employment at a showing open to the public.
(3) As used in this section, “employe” means any person
regularly employed by the owner or operator of a motion picture
theater if he has no financial interest other than salary or wages
in the ownership or operation of the motion picture theater, no
financial interest in or control over the selection of the motion
pictures shown in the theater, and is working within the motion
picture theater where he is regularly employed, but does not
include a manager of the motion picture theater.
(4) A person convicted under this section may be sentenced
to pay a fine fixed by the Court, not exceeding $5,000.
Section 108. Displaying obscene materials to minors.
(I) A person commits the crime of displaying obscene
135 materials to minors if, being the owner, operator or manager of a
136 business or acting in a managerial capacity, he knowingly or
137 recklessly permits a minor who is not accompanied by his parents
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or lawful guardian to enter or remain on the premises, if in that
part of the premises where the minor is so permitted to be, there
is visible displayed;

(a) Any picture, photograph, drawing, sculpture or other
visual representation or inage of a person or portion of the
human body that depicts nudity, sexual conduct, sexual excitement or sado-masochistic abuse; or

(b) Any book, magazine, paperback, pamphlet or other written or printed matter, however reproduced, that reveals a person
or portion of the human body that depicts nudity, sexual
conduct, sexual excitement or sado-masochistic abuse.
(c) A person convicted under this section may be sentenced to
pay a fine fixed by the Court not exceeding $5,000.
Section 109. Defenses. In any prosecution under section 256
to 259 of this Act, it is an affirmative defense for the defendant
to prove:
(1) That the defendant was in a parental or guardianship
relationship with the minor; or
(2) That the defendant was a bona fide school, museum or
public library, or was acting in the course of his employment as
an employe of such organization or of a retail outlet affiliated
with and serving the educational purpose of such organization; or
(3) That the defendant was charged with the sale, showing,
exhibition or display of an item, those portions of which might
otherwise be contraband forming merely an incidental part of an
otherwise nonoffending whole, and serving some legitimate
purpose therein other than titillation.
(4) That the defendant had reasonable cause to believe that
the person involved was not a minor.
Section 110. Publicly displaying nudity or sex for advertising
purposes.
(1) A person commits the crime of publicly displaying nudity
he
or sex for advertising purposes if, for advertising purposes,

knowingly:
a
(a) Displays publicly or causes to be displayed publicly
or other visual reprepicture, photograph, drawing, sculpture
portion
or
of the human body
sentation or image of a person
conduct or
that depicts nudity, sado-masochistic abuse, sexual
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sexual excitement, or any page, poster or other written or
printed matter bearing such representation or a verbal description
or narrative account of such items or activities, or any obscenities; or

(b) Permits any display described in this section on premises
owned, rented or operated by him.
(c) A person convicted under this section may be sentenced to
pay a fine fixed by the Court not exceeding $5,000.
Section 111. Defenses. In any prosecution for violation of
section 261 of this act, it shall be an affirmative defense for the
defendant to prove:
(1) That the public display, even though in connection with a
commercial venture, was primarily for artistic purposes or as a
public service; or
(2) That the public display was of nuditv, exhibited by a bona
fide art, antique or similar gallery or exhibition, and visible in a
normal display setting.
Section 112. A criminal prosecution for dissemination of
hard-core pornographic materials may be commenced only
against an actual or constructive defendant who disseminates
such materials after a final injunction is entered prohibiting the
dissemination of said materials.

Section 113.

Whenever

the appropriate legal officer has

cause to believe that any person or persons are disseminating or
about to disseminate hard-core pornographic materials, he shall
institute a civil proceeding in the superior court in the county
wherein such dissemination is taking place or is about to take
place seeking a declaratory judgment that such material is in fact
hard-core pornography and seeking an injunction against its
dissemination by such person or persons.
Any disseminator or person about to disseminate the matter
challenged in the civil proceeding may intervene as a matter of

right in the proceeding and thereupon shall have all the rights of
a party and shall be bound by a determination in the proceeding.
The appropriate legal officer must give actual prior notice in
written form of a civil proceeding to be instituted by him to any
disseminator or person about to disseminate said materials if said
person or persons are to be constructive defendants.
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214

Section 114. Upon the issuance of a valid search warrant by
a
215
judge of the superior court, the appropriate legal officer may
216 seize a single copy of the allegedly hard-core pornographic
21 7 material to secure and preserve evidence for the civil and criminal

218 proceedings, subject to the provisions in subparagraphs 1 and 2
219 of this section.
220
(1) If only a single copy of such materials is available within
221 the jurisdiction, the defendant shall either provide a duplicate or
222 make the original available for duplication by the commonwealth
223 during the time periods when the material is not on sale or
224 exhibition.
(2) If only a single copy of such materials is available within
225
226 the jurisdiction and circumstances make duplication either
227 impossible or impractical, the defendant shall immediately made
228 the single copy available for viewing by the court and, subject to
229 contempt, subsequently available for viewing at trial.
230
Section 115. Any party or intervener shall have the right to
231 trial by jury to determine the hard-core pornographic character
232 of the material. At the trial, all parties shall have the right to
233 submit evidence, including expert testimony.
Appeals shall be as otherwise provided by law in civil
234
235 proceedings, but any party or intervenor shall have the right to
236 an expedited appeal to the appeals court. A notice of appeal shall
237 be filed within two days after the preliminary or permanent
238 injunction is entered and the appeal shall be heard within five
239 days of the filing of such notice of appeal and a final decision
240 shall be rendered within two days after hearing such appeal.
241 Unless the appeal is held and the decision is rendered within the
242 times specified the preliminary and permanent injunction so
243 entered shall be deemed dissolved unless the defendant has
244 caused or agreed to the delay. No judgment in an action brought
245 shall be final for any purpose other than appeal until the decision
246 of the appeals court is rendered or until the requisite time to
247 appeal has expired, no notice of appeal having been filed.
248
Section 116. If the court or jury finds the material not to be
249 hard-core pornography, the court shall enter said declaration in
250 the judgment and dismiss the suit.
If the court or jury finds the material to be hard-core
251
252 pornography, the court may in the judgment or subsequent order
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253 of enforcement enter a permanent injunction against any party
254 or intervener in the civil proceeding prohibiting said party or
255 intervener from disseminating the materials declared to be
256 hard-core pornography.
The declaration obtained may be used to establish scienter in a
257
258 subsequent criminal prosecution.
Such declaration obtained may be used for the purposes stated
259
260 herein and for no other purposes.
The appropriate legal officer must give actual notice of the
261
262 final judgment to any disseminator or person about to become a
263 disseminator to whom said officer previously gave actual prior
264 notice of the civil proceeding in order to perfect said dissemina-265 tors’ status as constructive defendants.
266 Section 117. The appropriate legal officer may seek a pre-267 liminary injunction on notice to all the parties and interveners.
268 The court may grant the application for a preliminary injunction,
269 if, in the discretion of the court, the materials themselves or the
270 manner in which they are being disseminated pose an immediate
271 danger to the community.
272 Except as provided in this section, no temporary or pre-273 liminary injunction, ex parte or otherwise, shall be issued in
274 proceedings brought under sections I 1 2 to 119 inclusive.
275 Section 118. It shall be unlawful for any actual or construct-276 ive defendant to disseminate any materials after a final injunction
2 77 has been entered prohibiting the dissemination of such materials.
278 In a criminal prosecution against an actual or constructive
279 defendant the finding of the declaration judgment that the
2 80 materials are hard-core pornography shall be admissable against
2 81 said defendants as proof of scienter.
282 Upon conviction for subsequent dissemination of materials
283 previously declared to be hard-core pornography, the actual or
284 constructive defendant shall be liable for imprisonment for a
285 term not to exceed ninety days and a fine not to exceed five
2 86 thousand dollars, or both.
287 Section 119. The provisions of sections 104 to 118 inclusive
288 shall be applicable and uniform throughout the commonwealth
289 and all political subdivisions and municipalities therein, and no
290 local authority shall enact new or enforce existing ordinances,
291 rules or regulations on subjects or procedures provided for
292 herein.

