
HOUSE OF REPRESENTATIVES, May 2, 1974.

The committee on Commerce and Labor, to whom were referred
the petition (accompanied by bill, Senate, No. 824) of Arthur Joseph
Lewis, Jr., for legislation to provide for certain disclosures prior to
the sale of certain dwellings; the petition (accompanied by bill,
Senate, No. 935) of the American Association of Retired Persons, by
Eleanor M. McDonough, for legislation to provide for uniform and
full disclosure of certain information with respect to the sale of
dwellings for occupancy; and the petition (accompanied by bill.
House, No. 2738) of David J. Lane, Lois G. Pines, Allan R.
McKinnon and Laurence R. Buxbaum for legislation to protect the
home buyer and homeowner from unfair and deceptive real estate
and mortgage financing transactions, report recommending that the
accompanying bill (House, No. 5819) ought to pass.

For the committee.

LAURENCE R. BUXBAUM.

No. 5819HOUSE

je Commontoealtf) of jfWas'gadfjugctts!



[MayHOUSE - No. 5819J

In the Year One Thousand Nine Hundred and Seventy-Four.

An Act to protect the home buyer and homeowner.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

The General Laws are hereby amended by inserting the
2 following new chapter 93F:
3 Section I. Declaration of Purpose The general court of the
4 commonwealth finds that buyers and owners of dwellings and
5 land be used for dwelling purposes within the commonwealth for
6 occupancy by not more than four families must be protected
7 from real estate transactions which involve unfair, deceptive and
8 anticompetitive practices, conflict of interest and result in
9 individuals and families purchasing unsuitable land, badly con-

-10 structed, unsafe or otherwise defective homes incurring unanti-
-11 cipated maintenance costs and other unfairly burdensome costs.
12 Section 2. Definitions Whenever used in this chapter, the
13 following words or terms shall have the following meanings:
14 “Dwelling,” a dwelling within the commonwealth for occu-
-15 pancy by not more than four families including individual
16 residential condominium units as defined in chapter 183A.
17 “New dwelling,” a dwelling within the commonwealth newly

I 8 constructed for occupancy by not more than four families which
1 6 has not previously been occupied.
20 “Secretary,” Secretary of Consumer Affairs.
21 “Substantial defect,” a defect which seriously affects the use
22 and livability of any dwelling unit and which a proper inspection
23 on the date of the purchase and sale agreement could reasonably
24 be expected to disclose but not including:
25 (|) Defects caused by normal wear and tear after the date of
26 closing.

27 (2) Abnormal dampness or condensation caused by failure of
28 the buyer to maintain adequate ventilation.
29 (2) Conditions caused by negligence ol the buyer in not
30 properly maintaining the dwelling and property.
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31 “Date of closing,” the date on which the beneficial title to the
32 property is transferred to the purchaser.
33 “Person,” including, where applicable, natural persons, cor-
-34 porations, trusts, partnerships, incorporations or unincorporated
35 associations, and any other legal entity.
36 “Seller’s Warranty,” a promise in writing that:
37 (a) the dwelling was or will be built i i accordance with tire
38 plans and specifications therefor subject to such changes as may
39 have been agreed upon in writing by the seller and buyer;
40 (b) the warrantor shall repair or defray the cost of repairing
41 any defect in the buildings, land or landscaping due to faulty
42 workmanship or defective materials which is discovered during
43 the first year after the date of closing, or initial occupancy of,
44 the dwelling unit, whichever occurs first;
45 (c) the warrantor shall replace defective components of, or
46 shall repair or defray the cost of repairing any defect in the
47 sewage, plumbing, heating, cooling and electrical systems of the
48 dwelling, except for those portions of mechanical systems
49 covered by a manufacturer’s warranty delivered to the buyer,
50 which is discovered during the first two years after the date of
51 closing or initial occupancy of, the dwelling unit, whichever
52 occurs first; and
53 (d) the warrantor shall repair or defray the cost of repairing
54 any substantial defect in construction which is discovered during
55 the first three years after the date of closing or initial occupancy
56 of, the dwelling unit, whichever occurs first;
57 “Seller’s Warranty” shall not include or cause the warrantor to
58 be responsible for:
59 (1) defects caused by normal wear and tear;
60 (2) abnormal dampness or condensation caused by failure of
61 the buyer to maintain adequate ventilation;
62 (3) conditions cause by negligence of the buyer in not
63 properly maintaining the dwelling and property;
64 (4) conditions caused by defective design or materials
65 supplied by the buyer;
66 (5) normal shrinkage;
67 (6) indirect property damage and personal injuries arising out
68 of a defect unless the warrantor is otherwise legally liable
69 therefor;
70 (7) technical breaches of the plans or specifications which
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71 have not seriously affected or are not likely to seriously affect
72 the use and livability of the dwelling;
73 (8) damage caused by fire, explosion, windstorm, vandalism,
74 acts of God or other occurrences normally covered by home-
-75 owners multiple peril insurance policies;
76 (9) any loss or damage sustained by the buyer if the buyer
77 does not file written notice with the warrantor as soon as^

78 practicable (but in no event later than 60 days) after the damage*
79 is first discovered by the buyer;
80 (10) defects discovered by a subsequent owner which reason-
-81 ably should have been reported to the warrantor by the original
82 buyer or previous owner;
83 Section 3. General Requirements of Disclosure
84 (a) Any person who sells or acts as an agent in the sale of a
85 dwelling shall furnish a written disclosure to be signed by the
86 seller, in such form as the secretary of consumer affairs may
87 require, to the buyer of the dwelling of any information known
88 to the seller or to his agent with respect to (1) the condition or
89 previous sales history of the property which could reasonably
90 affect the buyer’s decision to buy and (2) any substantial defects
91 which exist as of the date of disclosure.
92 (b) Such written disclosure shall include known conditions
93 pertaining to adjacent property which seriously affect the use
94 and livability of said dwelling and any known outstanding
95 violations of local or state sanitary, building or electrical codes.
96 (c) Such written disclosure shall include any substantial
97 defects known as of that date, including but not limited to
98 substantial defects in;
99 1. the structure and the major components thereof;

100 2. the sewage system;
101 3. the plumbing system;
102 4. the heating system;
103 5. the cooling system; and
104 6. the electrical system

105 (d) Any person who furnishes mortgage credit for the
106 purchase of a dwelling within the commonwealth shall require
107 that such written disclosure be furnished to the buyer by the
108 seller or agent.

109 (e) Any contract for ti e purchase of a dwelling, where the
110 written disclosure required by this section has not been made to



HOUSE - No. 58191974] 5

111 the buyer prior to the buyer’s signing of the purchase and sale
112 contract or agreement, shall be voidable at the option of the

1 13 buyer as hereinafter provided. A buyer may revoke such contract
114 or agreement within ninety-six hours, where he has received such
115 written -disclosure less than forty-eight hours before he signed the
116 contract or agreement, and the contract or agreement shall so
117 provide, except that the contract or agreement may stipulate that
118 the foregoing revocation authority shall not apply in the case of a
119 buyer who (1) has received such written disclosure and inspected
120 the dwelling to be purchased in advance of signing the contract
121 or agreement, and (2) acknowledges by his signature that he has
122 made such inspection and has read and understood the written
123 disclosure.
124 (f) for the purposes of paragraphs (a), (b) and (c), the
125 secretary may prescribe a standard set of questions which, if
126 answered in writing by the seller and furnished to the buyer, shall
127 serve as the written disclosure required by this section.
128 Section 4. Requirements of Seller’s Warranty; Expenditures
129 to Correct or Compensate for Defects in New Homes (a) In
130 any case where a new dwelling is sold, the seller or such other
131 person as may be required by regulation by the Secretary of
132 Consumer Affairs shall deliver to the buyer at the closing, with a
133 certified copy to the.mortgagee, a seller’s warranty as defined in
134 this chapter. This warranty shall be in such form as the Secretary
135 may require and apply with respect to those defined instances of
136 substantial nonconformity or defects as to which the buyer has
137 given written notice to the warrantor within three years from the
138 date of closing, or initial occupancy of, the dwelling, whichever
139 first occurs. The warranty shall be transferable to subsequent
140 owners but not more than three years from the date of closing,
141 or initial occupancy of, the dwelling by the initial home buyer,
142 whichever first occurs, and the subsequent owners shall have the

Jfcl43 rights and responsibilities of the original buyer.
144 (b) The warranty required by paragraph (a) shall be in
145 addition to, and not in derogation of, all other rights and
146 privileges which the initial buyer or subsequent owner may have
147 under any other law or instrument.
148 (c) The Secretary shall by regulation permit the terms and
149 conditions under said warranty to be fulfilled by the securing of
1 50 the warranty or a portion thereof by insurance.
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(d) If the owner of any property which is covered or supposed
to be covered by a warranty gives written notice to the warrantor
within the period specified in this section of any defects in any
such property covered by the warranty or any substantial
nonconformity with the plans and specifications required by this
section, the warrantor shall within 15 days notify said owner that
he will reimburse said owner for the reasonable costs to correct
said defect or reimburse the owner for losses arising from said
nonconformity or otherwise the warrantor shall within a reason-
able time correct such defect or nonconformity.

151
152
153
154
155
156
157
158
159
160

(e) The Secretary is hereby authorized to establish an arbitra-
tion mechanism within his office or through independent
arbitrators or associations to settle disputes between warrantors
and owners, the cost of such arbitration and any inspection
required to be borne as the arbitrator or arbitrators determine.

161
162
163
164
165

(0 Nothing contained herein shall prohibit any person from
offering a seller’s warranty which provides greater protection to
the buyer than that reouired by this chapter.

166
167
168

Section 5. Sale of Residential Land (a) Any person who
sells or acts as an agent in the sale of land within the
commonwealth to be used for the purpose of building a dwelling
thereon shall include as a provision in the purchase and sale
agreement that the sale is subject to approval of the land by the
health agent or director of public health, or if none appointed,
the Board of Health or Health Department of the city or town
where the land is located as being suitable for the construction of
a dwelling.

169
170
171
172
173
174
175
176
177

(b) Any contract for such purchase of land, where the
approval required by this section has not been received within 90
days of the date of signing the purchase and sale agreement and
the land is in the same condition as on the date of closing may be
revoked by such buyer within said 90 day period, and the
contract or agreement shall so provide, except that the contract
or agreement may stipulate that the foregoing revocation
authority shall not apply in the case of a buyer who acknow-
ledges by his signature that he waives such authority.

178
179

I 80
181
182
183
IX4
IXS

186
Section 6. Uniform Settlement Statement The Secretary

shall develop and prescribe a single standardized lorm for the
statment of all settlement costs which shall be uniformly used
(with only such minimum variations, in different areas, as may be

IX7
I sx
189
1 ')()
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191 necessary to reflect unavoidable differences in legal and adminis-
-192 trative requirements) as the standard real estate settlement form
193 in all transactions in the commonwealth which involve dwellings
194 and land to be used for dwelling purposes. Such form shall
195 conspicuously and clearly itemize all the charges imposed upon
196 the buyer, borrower and the seller in connection with the
197 settlement and shall indicate that portion of any title insurance

for which a premium is included in such charges which covers or
insures the lender’s interest in the property, and the portion

200 which covers or insures the borrower’s interest.
201 Section 7. Special Information Booklets -Section 7. Special Information Booklets - (a) The Secretary
202 shall prescribe special booklets to help persons buying, or
203 borrowing money to finance the purchase of, residential real
204 estate to better understand the nature and cost of real estate
205 settlements
206 (b) Each booklet shall be in such form and detail as the
207 Secretary shall prescribe and, in addition to such other informa-
208 tion as the Secretary may prescribe, shall include in clear and
209 concise language
210 (1) a description and explanation of the nature and purpose
211 of each cost incident to a real estate settlement;
212 (2) an explanation and sample of the standard real estate
213 settlement form developed and prescribed under section 6;
214 (3) an explanation of the unfair practices and unreasonable or
21 5 unnecessary charges to be avoided by the prospective buyer with
216 respect to a real estate settlement.
21 7 Such booklets shall take into consideration differences in real
218 estate settlement procedure which may exist between separate
219 political subdivisions within the commonwealth as a result of
220 legal and administrative requirements.
221 (c) Each real estate agent shall provide the booklet described
222 in this subsection to each person who signs a purchase and sale

agreement for which the agent is responsible and each lender
shall provide such booklet to each person from whom it receives

225 an application to borrow money to finance the purchase of
226 residential real state. Such booklet shall be provided at the time
227 of such agreement signing or receipt of such application.
228 (d) Booklets prescribed by the Secretary and meeting the
229 requirements of subsection (b) may be printed and distributed by
230 real estate agents and lenders with the approval of the Secretary.



HOUSE - No. 5819 [May8

231 Section 8. Advance Disclosure of Settlement Costs Any
232 real estate agent or lender shall provide to the prospective buyer,
233 to the prospective borrower and to the prospective seller of
234 dwellings or land to be used for dwelling purposes, at least three
235 days prior to the date the purchase and sale agreement is signed,
236 upon the standard real estate settlement form prescribed under
237 section 6 and in accordance with regulations prescribed by the
238 Secretary, an itemized disclosure in writing of each estimated ,

239 charge arising in connection with such settlement. For the*
240 purpose of complying with this section, it shall be the duty of
241 the real estate agent or the lender agreeing to make a loan to
242 obtain from persons who provide or will provide services in
243 connection with such settlement an estimate of each charge they
244 intend to make. With respect to any charges arising in connection
245 with the settlement, in the event the exact amount of any such
246 charge is more than 1 10% of the estimate, such real estate agent
247 or lender shall provide the prospective buyer, prospective
248 borrower, and prospective seller with a written explanation of
249 said variance.
250 Section 9. Fee For Preparation of Truth-in Lending State-
-25 1 ments No fee shall be imposed or charge made upon any other
252 person as a part of settlement costs or otherwise by a lender in
253 connection with a mortgage loan made by it, or a loan for the
254 purchase of a mobile home, for or on account of the preparation
255 and submission by such lender of the statement or statements
256required in connection with such loan by the Truth-in-Lending
257 Act, chapter 140C.
58 Section 10. Unlawful Sale or Loan Activities (a) It shall be
59 unlawful for any person to sell, act as an agent in the sale of, or
60 make mortgage credit available for, or provide a seller’s warranty
61 for, a dwelling or land to be used for dwelling purposes without
,2 conforming to the provisions of this chapter.

263 (b) The sale of, the acting as an agent in the sale of, or the||
264 furnishing of mortgage credit for, or the providing a seller’s
265 warranty for, such a dwelling or land in violation of subsection
266(a) constitutes an unfair and deceptive act or practice within the
267 meaning of section 2 of chapter 93A.
268 (c) The inclusion of an untrue statement ot a material fact, or

269the failure to state a material fact required to be stated in any
270Pa of a written disclosure required by section 3, unless the
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purchaser knew of such an untruth or omission at the time of the
closing, constitutes an unfair and deceptive act or practice within
the meaning of setion 2 of chapter 93A.

271
272
273
274 (d) The failure of any person, real estate agent or lender to act

in good faith in providing an accurate estimate of charges in
accordance with section 8 constitutes an unfair and deceptive act
or practice within the meaning of section 2 of chapter 93A;
except that a person, a real estate agent or lender may not be
held liable for a violation in any action brought under this
subsection if it shows by a preponderance of the evidence that
the violation was not intentional and resulted from a bona fide
error notwithstanding the maintenance of procedures adopted to
avoid such error.

275
276
211
278
279
280
281
282
283
284 Section 11. Civil Remedies (a) Any person who purchases

a dwelling or land or obtains a mortgage loan to which this
chapter applies and thereby or thereafter suffers any loss of
money or property, real or personal, as a result of the use or
employment, by the seller or by his agent or by the person who
furnished mortgage credit for that dwelling or land, of the unfair
and deceptive acts or practices referred to in section 10 of this
chapter shall have available to him the civil remedies and redress
provided for such acts or practices of section 9 and 1 1 of chapter
93A.

285
286
287
288
289
290
291
292
293

(b) For the purpose of possible actions by the attorney
general, the unfair and deceptive acts or practices described in
section 10 of this chapter shall be considered unfair and
deceptive acts or practices under chapter 93A.

294
295
296
297

Section 12. Limitation of Actions - Except with respect to
the warranty liability under section 4, no action shall be
maintained to enforce any liability created under section 1 1
unless it is brought within one year after the later of;

298
299
300
301

1. the date of closing.:02
303 2. the date on which the untrue statement or omission of the

material statement would have been discovered by the exercise of
reasonable diligence.

304
305
306 In no event shall any such action be brought more than three

years after the closing date on such purchase.307
308 With respect to the warranty liability under section 4 no

action shall be maintained to enforce such liability unless it is
brought during the appropriate warranty period or within two

309
310
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311 years after said warranty period has expired.
312 Section 13. Contrary Stipulations Void - Any conditions,
313 stipulations, or provision contrary to the provisions of this
314 chapter, or purporting to bind any person acquiring any dwelling
315 or land or obtaining a mortgage loan therefor to which this
316 chapter applies, to waive compliance with any provision of this
317 chapter or with any requirement of the secretary of consumer
318 affairs under this chapter, shall be void. (
319 Section 14. Additional Remedies The rights and remedies
320 provided by this chapter shall be in addition to any other legal or
321 equitable remedy that may be available to a buyer or owner of a
322 dwelling to which this chapter applies.
323 Section 15. Severability of Provisions —lf any provisions of
324 this chapter or the application thereof to any person or
325 circumstances is held invalid, the invalidity shall not affect other
326 provisions or applications of the chapter which can be given
327 effect without the invalid provisions or application, and to this
328 end the provisions of this chapter are severable.
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