
No. 449SENATE
By Mr. Backman, a petition (accompanied by bill. Senate, No. 449) of

Jack H. Backman and others for legislation to extend the requirement
of informed consent to the treatment of mental illness and to provide for
certain other procedural safeguards. Human Services and Elderly Af-
fairs.

In the Year One Thousand Nine Hundred and Seventy-seven.

An Act to extend the requirement of informed consent to
THE TREATMENT OF MENTAL ILLNESS AND TO PROVIDE FOR CERTAIN
OTHER PROCEDURAL SAFEGUARDS.

1 Section 1. Section sof chapter 123 of the General Laws,
2 as most recently amended by section 2 of chapter 569 of the
3 acts of 1973, is hereby further amended by striking out the
4 second sentence and inserting in place thereof the following
5 sentence: Such person shall have the right to be repre-
-6 sented by counsel, to cross-examine, to present independent
7 evidence, and to have evidentiary questions governed by the
8 rules of evidence applicable in civil cases generally.

1 Section 2. Chapter 123 of the General Laws is hereby
2 amended by adding after section 12 the following section:
3 Sectio'n 12A. A mentally ill person shall, within forty-eight
4 hours of entering a public or private mental health facility,
5 and at least once each month thereafter while still resident
6 in such facility, be informed of the alternative courses of
7 treatment available, and the advantages, disadvantages, and
8 risks of each, including, when the use of a psychotropic drug
9 is proposed, the alternative of treatment without such drug.

10 Unless the person has been judicially found to be mentally
11 incompetent, or is a minor, he or she shall be told that the
12 choice of treatments is his or her own, and that he or she
13 will be allowed to change his or her mind later. After a person
14 has been so informed, his or her choice of treatments may be
15 overruled only by a guardian appointed after a judicial finding
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16 of mental incompetence, pursuant to section six of chapter
17 two hundred and one.

1 Section 3. The fifth paragraph of section 23 of chapter 123
2 of the General Laws, as appearing in section 4 of chapter 888
3 of the acts of 1970, is hereby amended by striking out, in
4 lines 8 and 9, the words “to refuse shock treatment, to refuse
5 lobotomy,” and by striking out all of lines 13, 14, and 15, and
6 inserting in place thereof the words; record of such person.

1 Section 4. Section 25 of chapter 123 of the General Laws,
2 as appearing in section 4 of chapter 888 of the acts of 1970,
4 is hereby amended by inserting after the word “affairs,” in
5 line 2, the words: - to make treatment decisions, —.

1 Section 5. Section lof chapter 201 of the General Laws,
2 as most recently amended by section 2 of chapter 845 of the
3 acts of 1974, is hereby further amended by adding the follow-
-4 ing paragraph:—
5 Whenever the provisions of this chapter require that a
6 hearing be conducted, it shall be held as hereinafter provided.
7 The person for whom guardianship or conservatorship has
8 been proposed shall have the right to be represented by coun-
-9 sel, to cross-examine, to present independent evidence, and to

10 have evidentiary questions governed by the rules of evidence
11 applicable in civil cases generally. The court shall appoint
12 counsel for such persons it finds to be indigent and not repre-
-13 sented by counsel, and shall provide an independent medical
14 examination for an indigent person upon the request of his or
15 her counsel. The person shall be allowed not less than two
16 days after the appearance of his or her counsel in which to
17 prepare his or her case, and the hearing shall be conducted
18 forthwith after such period unless counsel requests a delay.

1 Section 6. Section 6of chapter 201 of the General Laws,
2 as appealing in section 2 of chapter 314 of the acts of 1956, is
3 hereby amended by striking out, in lines 8 and 9, the words
4 “incapable of taking care of himself by reason of mental ill-
-5 ness,” and inserting in place thereof the words: mentally
6 ill to the degree that he is incapable of making informed

decisions with respect to the conduct of his personal and
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financial affairs,—.

Section 7. Section 7 of chapter 201 of the General Laws,
as most recently amended by section 5 of chapter 845 of the
acts of 1974, is hereby further amended by adding, after the
first sentence, the following sentence: The notice shall
inform the person for whom guardianship is proposed of the
purpose of the hearing, that he or she has the right to be
represented by counsel, and that if he or she cannot afford
private counsel, one will be appointed by the court.
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