
SENATE No. 675
By Mr. McCarthy, a petition (accompanied by bill, Senate, No. 675) of

Robert E. McCarthy, Alan D. Sisitsky and members of the House of Rep-

resentatives for legislation to establish a claims and indemnity procedure
for the Commonwealth, its municipalities and counties and the officers
and employees thereof. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-seven.

An Act establishing a claims and indemnity procedure for
THE COMMONWEALTH, ITS MUNICIPALITIES AND COUNTIES AND

THE OFFICERS AND EMPLOYEES THEREOF.

Be it enacted by theSenate and House ofReyresentatives in General
Court assembled and by the authority of the same, as follows:

1 Section 1. Chapter 258 of the General Laws is hereby a-
2 mended by striking sections IA, 18, and 1C and inserting in
3 place thereof the followingsections:—
4 Section IA. As used in this chapter the term—“State Agen-
-5 cy” includes any department, office, commission, committee,
6 council, board, division, bureau, institution, executive office,
7 officer, or other agency within the executive department but
8 does not include any contractor with the commonwealth.
9 “Employee of the commonwealth” includes officers or em-

-10 ployees of any state agency, and persons acting on behalf of
11 such state agency in an official capacity, temporarily or perm-
-12 anently in the service of the commonwealth, whether with or
13 without compensation, and officers or soldiers of the military
14 force of the commonwealth.
15 “Acting within the scope of his employment or office” in
16 the case of an officer or soldier of the military force of the
17 commonwealth means acting in performance of any lawfully
18 ordered military duty.
19 Section 18. The commonwealth shall be liable, respecting
20 the provisions of this chapter relating to tort claims, in the
21 same manner and the same extent as a private individual un-
-22 der like circumstances, but shall not be liable for interest prior
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23 to judgment or for punitive damages, or for any amount in ex-
cess of one hundred thousand dollars.24

25 Section IC. The secretary of each executive office estab-
lished by Section 2 of Chapter 6A or his designee or the adju-
tant general of tire military forces of the commonwealth, ir
accordance with regulations prescribed by the attorney gen
eral, may consider, ascertain, adjust, determine, compromis*
and settle any claim for money damages against the common
wealth for injury or loss of property or personal injury oi
death caused by the negligent or wrongful act or omission a
any employee of any state agency within the executive offia
or of any officer or soldier of the military forces of the com
monwealth, while acting within the scope of his office or em-
ployment, under circumstances where the commonwealth, i
a private person, would be liable to the claimant in accordano
with the laws of the commonwealth; provided, that any award
compromise or settlement in excess of $2,500 but less thai
$5,000, shall be effected only with the prior written approva
of the attorney general or his designee, and also that no aware
compromise or settlement shall exceed $5,000.
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Any such awards, compromise, settlement or determinatio:
shall be final and conclusive on all officers of the commor
wealth, except when procured by means of fraud.

Payment of any award shall be made in a manner simila
to judgments under section 3.
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The acceptance by the claimant of any such award, con
promise or settlement shall be final and conclusive on th

claimant, and shall constitute a complete release of any claii
against the commonwealth and against the employee of tl

commonwealth whose act or omission gave rise to the claiii
bv reason of the same subject matter.
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Section ID. An action shall not be instituted upon a claii

against the commonwealth for money damages for injury (

loss of property or personal injury or death caused by the ne;

ligent or wrongful act or omission of any employee of ar

state agency, while acting within the scope of his employing
unless the claimant shall have first presented his claim to tl

secretary of the executive office responsible for the state age

cy of such employee or the adjutant general of the militai
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62 forces of the commonwealth, and his claim shall have been

63 finally denied by such secretary or the adjutant general in

64 writing and sent by certified or registered mail. The failure of

65 a secretary or the adjutant general to make final disposition

66 of a claim within six months after it is filed shall, at the op-

-67 tion of the claimant any time thereafter, be deemed a final
68 denial of the claim for purposes of this section. The provisions

69 of this section shall not apply to such claims as may be as-
-70 sorted by third-party complaint, cross-claim or counter-claim.

71 Disposition of any claim by the attorney general or the sec-
-72 retary of the executive office or the adjutant general shall not
73 be competent evidence of liability or amount of damages.

74 Section lE. The judgment in an action under Section lof
75 this chapter based on a negligent or wrongful act or omission
76 of any employee of the commonwealth, while acting within the
77 scope of his employment, shall constitute a complete bar to
78 any action by the claimant, by reason of the same subject mat-
-79 ter, against the employee of the government whose act or
80 omission gave rise to the claim.
81 Section IF. The attorney general or his designee may arbi-
-82 trate, compromise or settle any claim cognizable under section
83 ID of this chapter, after commencement of an action thereof,
84 provided that any such compromise in excess of $5,000 must
85 be approved by a judge of the superior court.
86 Section IG. No attorney shall charge, demand, receive, or
87 collect for services rendered, fees in excess of 25% of any judg-
-88 ment rendered pursuant to section 1 for claims filed under
89 section IB of this chapter, or any setlement made pursuant to
90 section IF of this chapter, or in excess of 20% of any award,
91 compromise or settlement made pursuant to section 1C of this
92 chapter.
93 Any attorney who charges, demands, receives, or collects94 for sendees rendered in connection with such claim any amount
95 in excess of that amount allowed under this section, if any
96 recovery be had, shall be fined not more than $2,000 or im-
-97 prisoned not more than one year, or both.
98 Section IH. The authority of any state agency to sue and

be sued in its own name shall not be construed to authorize
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100 suits against such agency or claims which are cognizable un-
der section ID of this chapter, and the remedies provided by
this chapter shall be exclusive.

101
102
103 The remedy against the commonwealth provided by section

IB and 1C of this chapter for injury 7 or loss of property or per-
sonal injury or death, resulting from the negligent or wrongful
act or omission of any employee while acting within the scope
of his employment shall hereafter be exclusive of any other
civil action or proceeding by reason of the same subject matter
against the employee or his estate whose act or omission gave
rise to the claim.
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11l The attorney general shall defend any civil action or pro-

ceeding brought in any court against any employee of the
commonwealth or his estate for any such damage or injury.
The employee against whom such civil action or proceeding is
brought shall deliver within such time after date of service
or knowledge of service as determined by the attorney general,
all process served upon him or an attested true copy thereof
to his immediate superior or to whomever was designated by
the head of his department to receive such papers and such
person shall promptly furnish copies of the pleadings and
process therein to the attorney general, to the head of his em-
ploying state agency, and to the secretary of the responsible
executive office.
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The attorney general may compromise or settle any claim
asserted in such civil action or proceeding in the manner pro-
vided in section IF, and with the same effect.
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Section 11. The commonwealth may indemnify and save
harmless employees and officials of the commonwealth, elected
or appointed, from personal financial loss and expenses, includ-
ing legal fees and costs, if any, in an amount not to exceed
one million dollars, arising out of any demand, claim, suit or
judgment by reason of any act or omission which constitutes
a violation of the civil rights of any person under any federal
law, if the employee or official at the time of such act or omis-
sion was acting within the scope of his official duties or em-
ployment. No such employee or official shall be indemnified
under this section if he acted in a grossly negligent, willful or
malicious manner.
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1 Section 2. Chapter 41 of the General Laws is hereby amend-
-2 ed by striking sections 100A, 100C, 100D, 100E, 100 F and 100H
3 of said chapter, and inserting in place thereof the following:—
4 Section 100A. As used within this section the following
5 terms shall have the meaning expressed herein:
6 “Municipality” includes every city and town within the
7 commonwealth.
8 “Municipal agency” includes any department, office, com-
-9 mission, committee, council, board, division, bureau, institu-

te tion or executive office or agency within the municipality, but
11 does not include any contractor with the municipality.
12 “Municipal employee” includes officers or employees of any
13 municipal agency, and persons acting on behalf of such muni-
-14 cipal agency in an official capacity, whether temporarily or
15 permanently, and whether with or without compensation.
16 (1) The superior court shall have jurisdiction of all claims
17 at law or in equity against municipalities. Such claims may be
18 enforced by petition stating clearly and concisely the nature of
19 the claim and the damages demanded, and such petition shall
20 be served by the sheriff of the county in which the municipal-
-21 ity lies or by any of his deputies by leaving an attested copy
22 thereof in the hands or in the office of the city solicitor or
23 town counsel and a like copy in the hands or in the office of
24 the mayor of a city or the board of selectmen of a town, as the
25 ease may be, thirty days at least before the return date thereof.
26 (2) Municipalities shall be liable, respecting the provisions
27 of this section relating to tort claims, in the same manner and
28 the same extent as a private individual under like circum-
-29 stances, but shall not be liable for interest prior to judgment
30 or for punitive damages, or for any amount in excess of
31 $lOO,OOO.
32 (3) The mayor in a city or the board of selectmen in a town
33 may consider, ascertain, adjust, determine, compromise and
34 settle any claim for money damages against the municipality
35 for injury or loss of property or personal injury or death caused
36 by the negligent or wrongful act or omission of any municipal
37 employee of any municipal agency while acting within the
38 scope of his office or employment, under circumstances where
39 the municipality, if a private person, would be liable to the
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40 claimant in accord with the laws of the commonwealth, pro-
41 vided, that any award, compromise or settlement in excess of
42 $2,500, but less than $5,000, shall be effected only with prior
43 written approval of the city solicitor for a city or the town
44 counsel for a town or, if the town has no- counsel, by an attor-
45 ney employed by it for that purpose, and provided that no
46 award, compromise or settlement shall exceed $5,000.
47 Any such award, compromise or settlement shall be final
48 and conclusive on all municipal employees, except when pro-
49 cured by fraud. Payment of any award, compromise or settle-
50 ment shall be made in a manner similar to judgments under
51 section three of chapter two hundred fifty-eight.
52 The acceptance by the claimant of any such award, compro-
53 mise or settlement shall be final and conclusive on the claim-
54 ant, and shall constitute a complete release of any daim
55 against the municipality and against the municipal employee
56 whose act or omission gave rise to the claim, by reason of the
57 same subject matter.
58 (4) An action shall not be instituted upon a claim against
59 a municipality for money damages for injury or loss of proper-
60 ty or persona] injury or death caused by the negligent or

wrongful act or omission of any employee of any municipal61
agency, while acting within the scope of his employment, un-62

63 less the claimant shall have first presented his daim to the
64 mayor or board of selectmen, as the case may be, and his claim
65 shall have been finally decided by such mayor or board of
66 selectmen in writing and sent to the claimant by certified or
67 registered mail. The failure of a mayor or board of selectmen
68 to make final disposition of a claim within six months after
69 it is filed shall, at the option of the daimant any time there-
70 after, be deemed a final denial of the claim for purposes of this
71 subsection. The provisions of this subsection shall not apply
72 to such daims as may be asserted by third-party complaint,
73 cross-daim or counter-claim.
74 Disposition of any claim by the city solicitor, town counsel,
75 mayor or local board of selectmen, as the case may be, shall
76 not be competent evidence of liability or amount of damages.
77 (5) The judgment in an action brought against a municipal-
78 ity under subsection (1) of this section based on a negligent



SENATE —No. 675.1977.] 7

79 or wrongful act or omission by any municipal employee, while
80 acting within the scope of his employment, shall constitute a
81 complete bar to any action by the claimant, by reason of the
82 same subject matter, against the municipal employee whose
83 act or omission gave rise to the claim.
84 (6) The city solicitor or town counsel, as the case may be,
85 may arbitrate, compromise or settle any claim cognizable un-
-86 der subsection (2) of this section, after commencement of an
87 action thereof, provided that any such compromise in excess
88 of $5,000 must be approved by a judge of the superior court.
89 (7) No attorney shall charge, demand, receive or collect for
90 services rendered fees in excess of 25% of any judgment ren-
-91 dered pursuant to a tort claim against a municipality for
92 claims filed under subsection (2) of this section, or for any
93 settlement made pursuant to subsection (6) of this chapter,
94 or in excess of 20% of any award, compromise or settlement
95 made pursuant to subsection (3) of this section.
96 Any attorney who charges, demands, receives or collects
97 for services rendered in connection with such claim any
98 amount in excess of that amount allowed under this section,
99 if any recovery be had, shall be fined not more than $2,000

100 or imprisoned not more than one year, or both.
101 (8) The authority of any municipality to sue and be sued
102 in its own name shall not be construed to authorize suits
103 against such municipality or claims which are cognizable un-
-104 der subsection (2) of this section, and the remedies provided
105 by this section shall be exclusive.
106 The remedy against the municipalities provided by subsec-
-107 tions (2) and (3) of this section for injury or loss of property
108 or personal injury or death, resulting from the operation by
109 any municipal employee of any motor vehicle while acting
110 within the scope of his office or employment, shall hereafter
111 be exclusive of any other civil action or proceedings by rea-
-112 son of the same subject matter against the employee or his
113 estate whose act or omission gave rise to the claim.
114 The city solicitor or town counsel, as the case may be, shall
115 defend any civil action or proceeding brought in any court
116 against any municipal employee or his estate for any such
117 damage or injury. The employee against whom such civil
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action or proceeding is brought shall deliver within such time
after date of service or knowledge of service as determined by
the city solicitor or town counsel, all process served upon him
or an attested true copy thereof to his immediate superior or
to whomever has been designated by the mayor or board of
selectmen to receive such papers, and such person shall prompt-
ly furnish copies of the pleadings and process therein to the
city solicitor or town counsel, to the head of his employing
municipal agency, and to the mayor or board of selectmen.
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The city solicitor or town counsel may compromise or settle
any claim asserted in such civil action or proceeding in the
manner provided in subsection (6), and with the same effect.
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Section 3. Chapter 41 of the General Laws is hereby fur-
ther amended by striking sections 1001 and 100 J of said chap-
ter and inserting in place thereof the following:

1
2
Q
o

Section 1001. Any city which accepts this section according
to its charter or any town which accepts this section in the
manner provided by section one hundred J may indemnify and
save harmless municipal employees and municipal officials,
elected or appointed, from personal financial loss and expense,
including reasonable legal fees and costs, if any, in an amount
not to exceed one million dollars, arising out of any claim, de-
mand, suit or judgment by reason of any act or omission
which constitutes a violation of the civil rights of any person
under any federal law, if the employee or official at the time
of such act or omission was acting within the scope of his
official duties or employment. No such employee or official
shall be indemnified under this section if he acted in a grossly
negligent, willful or malicious manner.
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Secticm 100J. If the question of accepting section one hun-
dred I is to be submitted to a town meeting, it shall be placed
upon the warrant for said meeting in the following form:
To see if the town will vote to accept section 1001 of chapter
41 of the General Laws which provides that the town may in-
demnify and save harmless municipal employees and mu-
nicipal officials, elected or appointed, from personal financial
loss and expense, including reasonable legal fees and costs,
if ary, in an amount not to exceed one million dollars, arising
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27 out of claim, demand, suit or judgment by reason of any act
28 or omission which constitutes a violation of the civil rights
29 of any person under any federal law, if the official at the time
30 of such act or omission was acting within the scope of his
31 official duties or employment.

1 Section 4. Chapter 34 of the General Laws is hereby
2 amended by adding, after section 14 of said chapter, the fdl-
-3 lowing new sections:
4 Section IkA. The superior court shall have jurisdiction of
5 all claims at law or in equity against counties. Such claims
6 may be enforced by petition stating clearly and concisely the
7 nature of the claim and the damages demanded, and such pe-
-8 tition shall be serve by the sheriff of the respective county
9 or by any of his deputies by leaving an attested copy thereof

10 in the hands or in the office of the district attorney and a
11 like copy in the hands or in the office of the county cornmis-
-12 sioners, thirty days at least before the return date thereof.
13 Section Ikß. As used within sections 14A through 14J, in-
-14 elusive, of this chapter, the following terms shall have the
15 meaning expressed herein:
16 “County” includes every county within the commonwealth.
17 “County agency” includes any department, office, commis-
-18 sion, committee, council, board, division, bureau, institution
19 or executive office or agency within the county, but does not
20 include any contractor with the county.
21 “County employee” includes officers or employees of any
22 county agency, and persons acting on behalf of such county
23 agency in an official capacity, whether temporarily or per-
-24 manently, and whether with or without compensation.
25 Section IkC. Counties shall be liable, respecting the pro-
-26 visions of this chapter relating to tort claims, in the same
27 manner and the same extent as a private individual under like28 circumstances, but shall not be liable for interest prior to29 judgment or for punitive damages, or for any amount in ex--60 cess of $lOO,OOO.
1,1 Section VfD. The county commissioners may consider, as--32 certain, adjust, determine, compromise and settle any daim33 for money damages against the county for injury or loss of
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34 property or personal injury or death caused by the negligent
35 or wrongful act or omission of any county employee of any
36 county agency while acting within the scope of his office or em-
-37 ployment, under circumstances where the county, if a private
38 person, would be liable to theclaimant in accord with the laws
39 of the commonwealth, provided, that any award, compromise
40 or settlement in excess of $2,500, but less than $5,000, shall be
41 effected only with the prior written approved of the district
42 attorney or his designee, and also that no award, compromise
43 or settlement shall exceed $5,000.
44 Any such award, compromise or settlement shall be final
45 and conclusive on all county employees, except when procured
46 by fraud. Payment of any award, compromise or settlement
47 shall be made in a manner similar to judgments under section
48 three of chapter two hundred fifty-eight.
49 The acceptance by the claimant of any such award, corn-
-50 promise or settlement shall be final and conclusive on the
51 claimant, and shall constitute a complete release of any claim
52 against the county and against the county employee whose act
53 or omission gave rise to the claim, by reason of the same sub-
-54 ject matter.
55 Section U/E. An action shall not be instituted upon a claim
56 against a county for money damages for injury or loss of
57 property or personal injury or death caused by the negligent
58 or wrongful act or omission of any employee of any county
59 agency, while acting within the scope of his employment, un-
-60 less the claimant shall have first presented his claim to the
61 county commissioners and his claim shall have been finally de-
-62 cided by such commissioners in writing and sent to the claim-
-63 ant by certified or registered mail. The failure of the county
64 commissioners to make final disposition of a claim within six
65 months after it is filed shall, at the option of the claimant any
66 time thereafter, be deemed a final denial of the claim for
67 purposes of this chapter. The provisions of this chapter shall
68 not apply to such claims as may be asserted by third-party
69 complaint, cross-claim or counter-claim.
70 Disposition of any claim by the district attorney or county
71 commissioners shall not be competent evidence of liability or
72 amount of damages.
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73 Section The Judgment in an action brought against a
74 county under section 14A of this chapter based on a negligent
75 or wrongful act or omission by any county employee, while
76 acting within the scope of his employment, shall constitute a
77 complete bar to any action by the claimant, by reason of the
78 same subject matter, against the county employee whose act
79 or omission gaverise to the claim.
80 Section UfG. The district attorney may arbitrate, compro-
-81 mise or settle any claim cognizable under section 14C of this
82 chapter, after commencement of an action thereof, provided
83 that any such compromise in excess of $5,000 must be ap-
-84 proved by a Judge of thesuperior court.
85 Section No attorney shall charge, demand, receive or
86 collect for services rendered fees in excess of 25% of any
87 Judgment rendered pursuant to a tort claim against a county
88 for claims filed under section 14C of this chapter, or for any
89 settlement made pursuant to section 14G of this chapter, or in
90 excess of 25% of any award, compromise or settlement made
91 pursuant to section 14D of this chapter.
92 Any attorney who charges, demands, receives or collects
93 for services rendered in connection with such claim any
94 amount in excess of that amount allowed under this section, if
95 any recovery be had, shall be fined not more than $2,000 or
96 imprisoned not more than one year, or both.
97 Section IJfl. The authority of any county to sue and be
98 sued in its own name shall not be construed to authorize suits
99 under such county or claims which are cognizable under sec-

-100 tion 14C of this chapter, and the remedies provided by this
101 chapter shall be exclusive.
102 The remedy against counties provided by sections 14C and
103 14D of this chapter for injury or loss of property or personal
104 injury or death, resulting from the operation by any county
105 employee of any motor vehicle while acting within the scope
106 of his office or employment, shall hereafter be exclusive of any
107 other civil action or proceedings by reason of the same sub-
-108 Jeot matter against the employee or his estate whose act or
109 omission gave rise to the claim.
110 The district attorney shall defend any civil action or pro-
-111 ceeding brought in any court against any county employee or
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112 his estate for any such damage or injury. The employee
against whom such civil action or proceeding is brought shall113
deliver within such time after date of service or knowledge of114
service as determined by the district attorney all process115
served upon him or an attested true copy thereof to his im-116
mediate superior or to whomever has been designated by the117
county commissioners to receive such papers, and such person118
shall promptly furnish copies of the pleadings and process119
therein to the district attorney, to the head of his employing120
county agency, and to the county commissioners.121

The district attorney may compromise or settle any claim122
asserted in such civil action or proceeding in the same manner123
provided in section 14G and with the same effect.124

Section l-'fJ. The counties may indemnify and save harmless125
county employees and county officials, elected or appointed,126
from personal financial loss and expense, including reasonable127
legal fees and costs, if any, in an amount not to exceed one mil-128

129 lion dollars, arising out of any claim, demand, suit or judg-
130 rnent by reason of any act or omission which constitutes a

violation of the civil rights of any person under any federal131
law, if the employee or official at the time of such act or omis-132
sion was acting within the scope of his official duties or em-133
ployment. No such employee or official shall be indemnified134
under this section if he acted in a grossly negligent, willful or135
malicious manner.136

1
2
3

Section 5. The General Laws are hereby further amended
by striking the following sections or portions thereof: the
first sentence of section 9 of Chapter 1; sections 3A, 38, 3C
and 3D of Chapter 12; sections 51, 52, 53, 91, 92 and 95 of
Chapter 33; the words “or section ninety-one” in section 93
of Chapter 33; section 18 of Chapter 81; sections 15, 17, 18,
19, 20, 21, 22, 23, 24 and 25 of Chapter 84; section 13A of
Chapter 120; section 11A of Chapter 132; section 64 of Chap-
ter 164; section 20A of Chapter 250; the last sentence of
Chapter 258.
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Section 6. This act shall take effect on January first, nine-
teen hundred and seventy-eight, and shall apply to causes of
action arising on or after said date.


