
No. 700SENATE
By Mr. Rotondi, a petition (accompanied by bill, Senate, No. 700) of

Samuel Rotondi and the Massachusetts Bar Association, by Paul R.
Sugarman, president, for legislation to make certain changes in the state

administrative procedure law. The Judiciary.

in the Year One Thousand Nine Hundred and Seventy-seven.

An Act making certain changes in the state administrative
PROCEDURE LAW.

Be it enacted by the Senate a?id House of Representatives in General
Court assembled and by the authority of the same, as follows:

1 Section 1. Section lof chapter 30A of the General Laws
2 is hereby amended by striking out paragraph (1) and inserting
3 in place thereof the following paragraph:
4 (1) “Adjudicatory proceeding”, a proceeding before an agency
5 in which the legal rights, duties or privileges of specifically
6 named persons are required by constitutional right or by any
7 provision of the General Laws to be determined after op-
-8 portunity for an agency hearing; and a proceeding before an
9 agency in which a trade association, asserting the legal rights,

10 duties or privileges of one or more of its members, presents
11 questions involving matters of substantial public or private
12 interest. Without enlarging the scope of this definition, ad-

-13 judicatory proceeding does not include (a) proceedings solely
14 to determine whether the agency shall institute or recommend
15 institution of proceedings in a court; or (b) proceedings for
16 the arbitration of labor disputes voluntarily submitted by the
17 parties to such disputes; or (c) proceedings for the disposition
18 of grievances of employees of the commonwealth; or (d)
19 proceedings to classfy or reclassify, or to allocate or real-
-20 locate, appointive offices and positions in the government of
21 the commonwealth; or (e) proceedings to determine the equal-
-22 ized valuations of the several cities and towns; or (f) proceed-
-23 ings for the determination of wages under section twenty-nine
24 of chapter one hundred and twenty-one B or (g) proceedings
25 before and decision by the Division of Industrial Accidents
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26 of the Department of Labor and Industries.

Section 2. Paragraph (2) of section lof chapter 30A is
hereby amended by striking from said subsection all that fol-
lows the words “or officials,”.

1
2
3

Section 3. Said section lof said chapter 30A is hereby
further amended by striking out paragraph (3) and inserting
in place thereof the following paragraph:

1
2
3

(3) “Party” to an adjudicatory proceedings, (a) the speci-
fically named persons whose legal rights, duties or privileges
are being determined in the proceeding; and (b) any other
person who as a matter of constitutional right or by any
provision of the GeneralLaws is entitled to participate fully in
the proceeding, and who upon notice as required in pargraph
(l)of section eleven makes an appearance; and (c) any other
person allowed by the agency to intervene as a party; Agencies
may by regulation not inconsistent with this section further
define the classes of persons who may become parties.
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Section 4. Said section 1 of said chapter 30A is hereby
further amended by striking out paragraph (4) and inserting
in place thereof the following paragraph: (4) “Person”,
includes all political subdivisions of the commonwealth and all
trade associations.

1

5

Section 5. Section lof said chapter 30A is hereby further
amended by striking out paragraph (5) and by inserting in
place thereof the following:

1
2
3
4

8

2
3
4

(5) “Regulation” includes the whole or any part of every
rule, regulations, standard or other requirement of general
application and future effect, including the amendment or
repeal thereof, adopted by an agency to implement or interpret
the law enforced or administered by it or any rules or regula-
tions governing the procedures of an agency but does not
include (a) advisory rulings issued under sections four and
eight; or (b) regulations concerning only the internal manage-
ment or discipline of the adopting agency or any other agency,
and not substantially affecting the rights of or the procedures
available to the public or that portion of the public affected
by the agency’s activities; or (c) regulations relating to the
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16 use of public works, including streets and highways, when the
17 substance of such regulations is indicated to the public by
18 means of signs or signals; or (d) decisions issued in adjudica-
-19 tory proceedings.

1 Section 6. Section 1A of chapter 30A is hereby repealed.

1 Section 7. Chapter 30A is hereby amended by striking
2 out section 2, as most recently amended by chapter 808 of the
3 acts of 1969 and by inserting in place thereof the following
4 section:
5 Section 2. Prior to the adoption, amendment or repeal of
6 any regulation as to which a hearing is required by any law,
7 or any other regulation the violation of which is punishable by
8 fine or imprisonment except a regulation of agency practice
9 or procedure, an agency shall give notice and hold a public

10 hearing as follows:
11 (1) The agency shall publish notice of a public hearing at
12 least twenty-one (21) days prior to the date of the hearing,
13 unless some other time is specified by any applicable law. The
14 agency shall (a) publish the notice in at least two (2) news-
-15 papers of general circulation and, where appropriate, in such
16 trade, industry, or professional publications as the agency may
17 select, and (b) notify any person specified by any law, and, in
18 addition, any person or group filing written request, such re-
-19 quest to be renewed yearly in December, for notice of hear-
-20 ings which may affect that person or group, notification being
21 by mail or otherwise to the last address specified by the per-
-22 son or group. A copy of such notice shall be sent to the state
23 secretary at least thirty days prior to the public hearing.
24 The notice shall contain the following:
25 a. The agency’s statutory authority to adopt the proposed
26 regulation.
27 b. The time and place of the public hearing.
28 c. The text of the proposed regulation, provided that if the
29 proposed regulation is lengthy, it need not be set out verbatim
30 but the notice should either describe the substance of the
31 proposed regulation or state the subject matter and issues
32 involved.
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33 d. Any additional matter required by any law.
34 The above notwithstanding, the agency shall also comply
35 with any applicable statute which contains provisions for notice
36 which differ from those contained herein.
37 (2) The public hearing shall comply with any requirements
38 imposed by law, but shall not be subject to the provisions of
39 this chapter governing adjudicatory proceedings, provided that
40 if the proposed regulation, amendment or repeal involves mat-
-41 ters of substantial public or private interest, other than mat-
-42 ters under the jurisdiction of the department of public utilities,
43 the agency shall conduct the hearing in compliance with the
44 following requirements:
45 (a) The agency shall afford interested persons an opportunity
46 to present data, exhibits, testimony, views or arguments.
47 (b) The agency shall afford interested persons an oppor-
-48 tunity to review all evidence, except those records, investiga-
-49 tion reports and documents excluded from public access under
50 clause Twenty-sixth of section seven of chapter four, but any
51 records, investigation reports and documents in the possession
52 of the agency which it may use in making a decision, and the
53 opportunity to submit evidence in rebuttal of such evidence.
54 (c) The agency decision shall be based upon substantial
55 evidence as defined in clause six of section one.
56 (3) If any agency finds the immediate adoption of a
57 regulation is necessary for the public health, safety or general
58 welfare, and that observance of requirements of notice and
59 public hearing would be contrary to the public interest, the
60 agency may dispense with such requirements and adopt the
61 regulation as an emergency regulation. The agency’s finding
62 and a brief statement of the reasons for its finding shall be
63 incorporated in the emergency regulation as filed with the
64 Secretary of State in accordance with section 5. Any emer-
-65 gency regulation so adopted shall state the date on which it
66 is to be effective and the date upon which it shall expire. If
67 no effective date is stated, the regulation shall be presumed
68 to take effect upon being filed with the Secretary of State
69 under section 5. An emergency regulation shall not remain
70 in effect for longer than three months unless during the time
71 it is in effect the agency gives notice and holds a public hear-
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72 ing and adopts it as a permanent regulation in accordance
73 with these rules.
74 This section does not relieve any agency from compliance
75 with any law requiring that its regulations be approved by
76 designated persons or bodies before they become effective.

1 Section 8. Section 3of chapter 30A is hereby amended
2 by adding after the word “adoption” in the first sentence, the
3 word “repeal”, and deleting, after the words “section two”, the
4 words “or the repeal of any regulation”.

1 Section 9. Subsection (1) of section 3of chapter 30A is
2 hereby amended by deleting said subsection (1) and replacing
3 it with the following language:
4 Subsection (1) of section 3of chapter 30A is hereby amend-
-5 ed by deleting said subsection (1) and replacing it with the
6 following language:
7 (1) The agency shall publish notice of the proposed action
8 to adopt regulations at least twenty-one (21) days prior to its
9 proposed action, unless some other time is specified by any

10 applicable law. The agency shall (a) publish the notice in at
11 least two (2) newspapers of general circulation, and where
12 appropriate, in such trade, industry, or professional publica-
-13 tions as the agency may select and (b) notify any person
14 specified by any law, and in addition, any person or group
15 filing written request, such request to be renewed yearly in
16 December, for notice of proposed action which may affect that
17 person or group, notification being by mail or otherwise to
18 the last address specified by the person or group. A copy of
19 such notice shall be sent to the state secretary at least thirty
20 days prior to the public hearing.
21 The notice shall contain the following
22 a. The agency’s statutory authority to adopt the proposed
23 regulation.

24 b. The procedure for submitting data, views or arguments
25 as set forth in section (2) of this rule.
26 c. The text of the proposed regulation (if the proposed
27 regulation is lengthy, it need not be set out verbatim; however
28 the notice should either describe the substance of the proposed
29 regulation or state the subject matter and Issues involved).
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30
The above notwithstanding, the agency shall also comply

with any applicable statute which contains provisions for notice
which differ from those contained herein.

31
32
33

The agency shall afford any interested person or his duly
authorized representative, a reasonable opportunity to present
data, views or arguments orally before the agency during the
meeting at which the proposed) action is to be considered. If
the agency finds that such oral presentation is unnecessary or
impracticable, it shall permit written presentation according
to the previous paragraph.

34
35
36
37
38
39
40

Section 10. Subsection (2) of section 3of chapter 30A is
hereby amended by deletion thereof and by replacing said
subsection with the following language:

1
2
3
4 (2) Within twenty-one (21) days after the publication and

sending of notice regarding the proposed action, any interested
person may submit a signed letter, brief or other memorandum
stating his views or arguments concerning the proposed action.
The letter, brief or memorandum shall be addressed to the
agency and sent to the clerk or secretary by mail or delivered
in person during normal business hours. The agency shall,
at its next scheduled meeting, consider the proposed action.
Within thirty (30) days after this meeting, the agency shall
give written notice of the disposition of the proposed action
to all persons required to receive personal notice under sub-
section (1) of this rule and such other persons submitting a
letter, brief, or other memorandum.
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Section 11. Subsection (3) of section 3 of chapter 30A
is hereby amended by deleting said subsection (3) and hy
replacing the said subsection with the following language:

1
2
3
4 (3) If an agency finds that the immediate adoption of a

regulation is necessary for the public health, safety or general
welfare, and that observance of requirements of notice and
public hearing would be contrary to the public interest, the
agency may dispense with such requirements and adopt the
regulation as an emergency regulation. The agency’s finding
and a brief statement of the reasons for its finding shad he
incorporated in the emergency regulation as filed with the
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d. Any additional matter required by any law.
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12 Secretary of State in accordance with section 5. Any emer-
-13 gency regulation so adopted shall state the date on which it
14 is to be effective and the date upon which it shall expire. If
15 no effective date is stated, the regulation shall be presumed to
16 take effect upon being filed with the Secretary of State under
17 section 5. An emergency regulation shall not remain in effect
18 for longer than three months unless during the time it is in
19 effect the agency gives notice and holds a public hearing and
20 adopts it as a permanent regulation in accordance with these
21 rules.

1 Section 12. Section 4of chapter 30A is hereby amended
2 by deletion of said section and the substitution of the following
3 language in place thereof:
4 Section 4- Any interested person or his attorney may at
5 any time petition the agency to adopt, amend, or repeal any
6 regulation. The petition shall be addressed to the agency and
7 sent to the clerk or secretary by mail or delivered in person
8 during normal business hours. All petitions shall be signed
9 by the petitioner or his attorney, contain his address or the

10 address of his attorney, and set forth clearly and concisely the
11 text of the proposed regulation. The petition may be accom-
-12 panied by any supporting data, views or arguments. Upon
13 receipt of the request the agency shall consider it at its next
14 scheduled meeting and shall within ten (10) days thereafter
15 notify the petitioner that the request is denied or that the
16 agency will render an advisory ruling. The agency may at any
17 time rescind a decision to render an advisory ruling. If an
18 advisory ruling is rendered, a copy of the ruling shall be sent
19 to the person requesting it or his attorney.

1 Section 13. Section sof chapter 30A is hereby amended
2 by deleting all language after the first sentence and replacing
3 said language with the following provision:
4 “Upon adoption of a regulation by an agency, an attested
5 copy thereof shall be filed by the agency with the Secretary
6 of State within fourteen days of its adoption or approval by
7 designated person or persons, together with a citation of the
8 statutory authority under which the regulation has been prom-
-9 ulgated and the State Secretary shall accept it for filing and
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endorse thereon the time and date of such filing. The regula-
tion so filed shall take effect as specified under section 6 of
chapter 30A.”

10
11
12

Section 14. Section 6 of chapter 30A is hereby amended by
deleting from the first paragraph thereof the following
language:

1
2
3

“No such emergency regulation shall remain effective for
more than three months unless it has been so published.”

4
D

Section 15. Section 6A of chapter 30A is hereby deleted
and replaced with the following language;

1

3 Section 6. The clerk or secretary of the agency shall be
responsible for keeping a book containing all the agency
regulations. In addition, the clerk or secretary shall compile
the regulations which are currently in effect. All the regula-
tions of an agency shall be available for inspection during
normal business hours in its prinicpal and regional offices.
Copies of all regulations shall be available to any person on
request. The agency may charge a reasonable fee for each
copy.
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Section 16. Section 8 of chapter 30A is hereby deleted
and replaced by the following language:

1

o
4

Section 8. Any interested person or his attorney may at
any time request an advisory ruling with respect to the ap-
plicability to any person, property or factual situation of any
statute or regulation enforced or administered by the agency.
The request shall be addressed to the agency and sent to the
clerk or secretary by mail or delivered in person during nor-
mal business hours. All requests shall be signed by the person
making it or his attorney, contain his address or the address
of his attorney, and state clearly and concisely the substance
or nature of his request. The request may be accompanied by
any supporting data, views or arguments. Upon receipt of
the request the agency shall consider it at its first or second
scheduled meeting thereafter and shall within ten (10) days
thereafter notify the petitioner that the request is denied
or that the agency will render an advisory ruling. The agency
may at any time rescind a decision to render an advisory ml-
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19 ing. If an advisory ruling is rendered, a copy of the ruling
20 shall within ten (10) days thereafter be sent to the person
21 requesting it or his attorney.

1 Section 17. Section 9of Chapter 30A is hereby deleted
2 and replaced by the following language:
3 Section 9. No agency shall adopt, repeal or amend any
4 regulation unless it proceeds under the provisions of Section
5 2 or Section 3, whichever is applicable.

1 Section 18. Section 10 of Chapter 30A of the GeneralLaws
2 is hereby amended by inserting the following paragraphs:
3 Notwithstanding the foregoing provisions of this Section, the
4 Commissioner of Administration shall, from time to time,
5 after hearings conducted pursuant to Section 2, adopt and file
6 under Section 5, a set of uniform rules and amendments there-
-7 to for the conduct of all adjudicatory proceedings as defined
8 in Section 1, paragraph 1, except as provided herein. Said uni-
-9 form rules shall be consistent and in conformity with the fore-

-10 going provisions of Section 10 and the requirements of Sec-
-11 tion 11. Said rules shall take effect 90 days after they are
12 published by the state secretary in accordance with the pro-
-13 visions of Section 6.
14 An agency conducting adjudicatory proceeding as defined in
15 Section 1, paragraph 1, after filing a written request with the
16 Commissioner of Administration for exemption from said uni-
-17 form rules and obtaining the approval of said Commissioner,
18 shall, after hearings conducted pursuant to Section 2, adopt
19 and file under Section 5, a set of rules governing the conduct
20 of adjudicatory proceedings by said agency, which rules shall
21 substitute in whole or in part, or be additions thereto, for the
22 aforementioned set of uniform rules provided said rules are
23 filed with the secretary of the Commonwealth within 60 days
24 of the publication of said uniform set of rules and shall take
25 effect at the same time as saiduniform rules.

1 Section 19. Section 11 of chapter 30A is hereby amended
2 by inserting the following section:
3 (1) EX PARTE COMMUNICATIONS
4 In an adjudicatory proceeding no person not employed by
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I

the agency shall communicate ex parte with any member of
the agency or any employee of the agency involved in the de-
cisional process, with respect to the merits of that or any other
proceeding. In an adjudicatory proceeding, if any ex parte
communication is directed to any person in violation of the
first sentence, the members of the agency and all other parties
shall be immediately informed of the substance of the com-
munication and the circumstances of its receipt; provided, that,
a request for information with respect to the status or an in-
quiry as to the agency’s practice or procedure in an adjudica-
tory proceeding shall not be prohibited by this section.
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Section 20. Notwithstanding the provisions of section 10
of chapter 30A, inserted by section 18 of this act, the commis-
sioner of administration shall adopt and file a set of uniform
rules for the conduct of adjudicatory proceedings as defined in
Section 1, paragraph (1) with the secretary of the common-
wealth within ninety days of the effective date of this act. Any
agency may, with the approval of the commissioner of admin-
istration, file rules for the conduct of its own adjudicatory pro-
ceedings which substitute in whole or in part, or are additions
to, said uniform rules, within sixty days of the filing of said
set of initial uniform rules, which rules shall take effect in con-
formity with the provisions of said section ten.

1
9

4
5

6
7
8
9

10
11
12

Section 21. The effective date of this Act shall be January
1, 1978 and any statutory provisions inconsistent or in conflict
with the provisions of Chapter 30A as herein amended and en-
acted are hereby repealed as of said effective date.
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