
No. 1785SENATE
By Mr. Foley, a petition of Daniel J. Foley and Raymond M. LaFontaine

for legislation to enable health care providers to establish medical mal-
practice self-insurance trust funds. Insurance.

In the Year One Thousand Nine Hundred and Seventy-seven.

An Act to enable health care providers to establish medical
MALPRACTICE SELF-INSURANCE TRUST FUNDS.

Whereas, the deferred operation of this act would tend to defeat
its purpose, which is to provide forthwith for the establishment of
formal private self-insurance trust funds to provide medical mal-
practice and general liability coverage for Health Care Providers,
therefore it hereby is declared to be an emergency law, necessary
for the immediate preservation of the public convenience and
health.
Be it enacted by the Senate and House of Representatives in General

Court assembled and by the authority of the same, as follows:
1 The General Laws are hereby amended by inserting after
2 chapter 175F, the following:
3 Section 1. Definitions.
4 The following words, as used in this chapter, unless the con-
-5 text otherwise requires or a different meaning is specifically
6 prescribed, shall have the following meanings:
7 (1) “Certified Fund”, a fund holding a certificate issued
8 pursuant to section 3 and not revoked pursuant to section 10;
9 (2) “Commissioner”, the commissioner of insurance;

10 (3) “Fund”, any health care provider self-insurance trust
11 fund as defined hereunder;
12 (4) “Health Care Provider”, any licensed hospital, clinic,
13 nursing home, health maintenance organization, foundation,
14 educational institution engaged in the training of health care
15 personnel, or society of such other classification of health care
16 providers, as that terra is defined by Acts of 1975, chapter 362,
17 section 6, to which the Commissioner determines that medical
18 malpractice insurance is not adequately available at reason-
-19 able cost;
20 (5) “Health Care Provider Self-Insurance Trust Fund”, a
21 trust fund established in accordance with the provisions of this
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22 chapter to provide insurance, as defined hereunder, to a group
23 of two or more participating health care providers;
24 (6) “Insurance”, a formal self-insurance or commercial in-
-25 surance, or a combination thereof, covering risks of medical
26 malpractice liability and general liability of any participating
27 health care provider, and, at the option of the fund, of any af-
-28 filiated institution or person of a participating health care pro-
-29 vider, and of staff members of participating health care pro-
-30 viders and affiliates who are full-time employees or who satisfy
31 other reasonable criteria for coverage. Notwithstanding any-
-32 thing contained in this subsection, a fund with a participant
33 that is a society of individual health care providers shall pro-
-34 vide only medical malpractice coverage to the members of that
35 society. Insurance shall include primary and/or excess layers
36 of coverage, on either a claims made or occurrence basis, and
37 reinsurance by one fund of the risk of another fund;
38 (7) “Participating Health Care Provider” or “Participant”,
39 any health care provider, as defined hereunder, that is a set-
-40 tier (grantor) and beneficiary of a health care provider self-
-41 insurance trust fund;

43 Section 2. Establishment and Dissolution of Health Care
44 Provider Self-Insurance Trust Fund.
45 (1) Any group of two or more participating health care
46 providers may establish a health care provider self-insurance
47 trust fund under this chapter prior to the issuance of a cer-
-48 tificate in accordance with section 3 of this chapter. Said fund
49 shall be deemed established upon the execution of a trust in-
-50 strument by the initial participants and establishment of a
51 fund balance.
52 (2) When a group of participants has established a fund,
53 said participants shall file the trust instrument with the com-
-54 missioner with such supporting documentation as he might
55 reasonably require by regulation. Such trust instrument shall
56 be in compliance with the provisions of this chapter.
57 (3) The coverage provisions of an insurance contract issued
58 by a fund under its trust instrument shall not become effective
59 to provide coverage until the fund is certified in accordance
60 with section 3 hereunder, although the fund may require and
61 accept payments of premium prior to certification.
62 (4) A fund shall appoint a trustee who is likely to satisfy
63 reasonable standards of performance which shall be promul-

42 (8) “Trustee”, the trustee or trustees of a fund.
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64 gated by the commissioner by regulation.
65 (5) A fund desiring to close its affairs may petition the Su-

preme Judicial Court for voluntary termination. The court
may authorize such terminationand may, upon such authoriza-
tion, distribute the petitioner’s assets in a manner consistent
with the fund’s legal obligations.

66
67
68
69
70 (6) The commissioner may petition the Supreme Judicial

Court for the involuntary dissolution of any fund if such fund
has not filed for two consecutive years, an annual statement
in accordance with section 6 of this chapter, or if the com-
missioner is satisfied that the fund is inactive and its continued
existence is not in the public interest. Upon authorizing such
dissolution, the court shall distribute all assets of the fund in
accordance with the fund’s legal obligations.

71
72
73
74
75
76
77
78 Section 3. Certification of a Fund.
79 Any fund established under section 2 may be certified to

provide insurance in accordance with the provisions of this
chapter upon filing an application for certification with the
commissioner. Such application shall be on a form provided
by the commissioner and shall include such information as he
reasonably shall require by regulation. The commissioner shall
review each application and may, after a hearing in accord-
ance with chapter thirty A, deny any application for the fol-
lowing reasons:—

80
81
82
83
84
85
86
87
88 (a) that the application is not on the prescribed form or

the information as submitted is not in reasonable compliance
with reasonable regulations promulgated hereunder;

89
90
91 (b) that the dollar reserve is not in compliance with section

8,92
93 (c) that the trustee is found by the commissioner on the

basis of past performance to be unlikely to satisfy the reason-
able standards of performance promulgated by the commis-
sioner pursuant to section 2; or

94
95
96
97 (d) that there was fraud or wilful misrepresentation in pro-

viding required written information hereunder.98
99 Within sixty days of the date of filing of an application un-

der this section, the commissioner shall either approve the ap-
plication in writing or shall schedule a hearing in accordance
with chapter thirty A to consider denial thereof, which hear-
ing shall be held within 30 days of such scheduling, and the
decision of the commissioner shall be rendered within 30 days
following such hearing, or the application so filed will be

100
101
102
103
104
105
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106 deemed approved if not approved previously by the commis-

-107 sioner in writing.
108 Section 4- Exemption From Provisions of Law Regulating
109 Insurance.
110 A certified fund shall be exempt from the provisions of chap-
111 ters one hundred seventy-four A, one hundred seventy-four B,
112 one hundred seventy-five, one hundred seventy-five A, one hun-
113 dred seventy-six, one hundred seventy-six A, one hundred sev-
114 enty-six B, one hundred seventy-six C, one hundred seventy-
115 six E, and one hundred seventy-six F of the General Laws, and
116 from the provisions of any other statute relating to insurance
117 except as that statute expressly provides. A certified fund
118 shall not be considered to be an “insurer” and any participant
119 shall not be considered a “purchaser of insurance” under sec-
120 tion six of chapter three hundred sixty-two of the Acts of
121 1975. However, any such participant or other person to whom
122 coverage is provided by a fund shall receive any dividends to
123 which it would be entitled and shall be subject to any assess-
124 ments due from it as a “policyholder” under that Act if such
125 dividends or assessments relate to any year during which that
126 participant or other person purchased insurance from the joint
127 underwriting association under that Act. Notwithstanding the
128 foregoing, a fund shall be subject to the following statutory
129 provisions:
130 (1) the provisions of this chapter shall be subject to the
131 enforcement and penalty provisions of section three A, three
132 B, and one hundred ninety-four of chapter one hundred sev-
133 enty-five, although no other provisions of chapter one hundred
134 seventy-five shall be thereby incorporated into this chapter;
135 (2) any hearing held under this chapter shall be subject to
136 the commissioner’s powers under section eight A of chapter
137 one hundred seventy-five;
138 (3) a fund shall be subject to the provisions of section
139 twenty of said chapter one hundred seventy-five as they relate
140 to insurance companies;
141 (4) a fund shall be subject as an insurer to the provisions
142 of chapter one hundred seventy-six D;
143 (5) a fund shall be considered to be an insurer for the pur-
-144 poses of chapter one hundred seventy-five D.
145 Section 5. Applicability of General Laws Regulating Trusts.
146 Any fund and any trustee of such fund shall have the rights
147 and shall be subject to the legal responsibilities and obligations
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148 applicable to a trust and trustee under the General Laws, ex-
-149 cept to the extent such rights, obligations and responsibilities
150 are in conflict with this chapter.
151 Section 6. Annual Report and Examination of Funds.
152 A fund shall annually on January 1 file with the commis-
-153 sioner a statement showing its financial condition as of Sep-
-154 tember 30 of that year. Such statement shall be on a form pro-
-155 vided by the commissioner. The commissioner may require in
156 writing, at any time, such additional information as is reason-
-157 able and necessary to determine the financial condition of a
158 fund. A fund unreasonably neglecting to file the statement
159 required hereunder in a timely fashion, or unreasonably neg-
-160 lecting to file the statement required hereunder in a timely
161 fashion, or unreasonably neglecting to comply with any such
162 informational request by the commissioner within 30 days fol-

-163 lowing receipt of a written request for said information, shall
164 forfeit one hundred dollars for each day which such unreason-
-165 able neglect continues. Such fine shall be imposed only after a
166 hearing in accordance with chapter thirty A, conducted by the
167 commissioner, as to the reasonableness of such neglect.
168 The commissioner shall have the power to examine in a rea-
-169 sonable manner the financial condition of a fund.
170 Section 7. Accounting Methods.
171 The commissioner shall, by regulation, prescribe reasonable
172 standards for proper accounting methods to be used by a fund.
173 Said standards shall be consistent with reasonable accounting
174 principles.
175 Section 8. Reserve Requirements.
176 A fund organized under this chapter must, before it shall be
177 certified pursuant to section 3, satisfy the commissioner in its
178 application that a claims reserve exists in accordance with this
179 section. Such claims reserve shall be maintained at a level pre-

-180 scribed by an actuary or by a reasonable substitute for an
181 actuary, which level shall exceed four hundred thousand dol-
-182 lars or some otherreasonable minimumto be established by the
183 commissioner by regulation. In establishing this minimum, the
184 commissioner shall consider other legal obligations which
185 might be required of the fund by other governmental units,
186 in order to avoid unnecessary and duplicative or conflicting re-
-187 quirements.
188 Section 9. Notice of Amendments to Trust Instrument.
189 A fund shall notify the commissioner of any amendment to
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199 following:

201 promulgated hereunder;

207 with section 7.

217 tified fund.
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190 its trust instrument or to its original application for certifica-
191 tion under section 3 of this chapter within thirty days of the

193 Section 10 Revocation or Suspension of Certification, Fine;

195 The commissioner may, after a hearing in accordance with
196 chapter thirty A, revoke or suspend the certification of any
197 fund, or, in lieu of such suspension or revocation, fine that fund
198 up to ten thousand dollars, for intentionally doing any of the

200 (1) violating any provision of this chapter or any regulations

202 (2) presenting false or misleading statements on any docu-
203 ment which is filed in accordance with this chapter;
204 (3) holding a claims reserve less than the minimum re-

206 (4) using improper accounting procedures not in conformity

208 If the certification of a fund is suspended, that fund may not
209 accept any newr participants, but may continue to provide in-
210 surance to its present participants. If the certification of a
211 fund is revoked, the same rules shall apply, except that such
212 fund must cease providing any insurance at the end of the
213 policy period during which such revocation occurs or twelve
214 months from the date of such revocation, whichever occurs
215 first. Prior to the total cessation of provision of insurance un-
216 der this section, such fund shall be treated as if it were a cer-

218 The commissioner may, after a hearing in accordance with
219 chapter thirty A, remove any trustee of a fund for the reasons
220 described in one through four above or for any fact which
221 demonstrates that the trustee does not satisfy the standards of
222 performance established pursuant to section 2.
223 Section 11. Prohibition of Refusal to Participate.
224 No fund shall exclude a health care provider from participa-
-225 tion if that health care provider has complied with all neces-
-226 sary and required application procedures. Notwithstanding the
227 foregoing, a fund may exclude a health care provider from par-
-228 ticipation for the following reasons:
229 (1) the applicant health care provider is not situated in a
230 geographical location which is reasonably contiguous to the231 present participants;

205 quired to be maintained by section 8;

192 making of such amendment.
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232 (2) the applicant health care provider does not meet stand-
-233 ards of risk and claims management promulgated by a fund
234 in its trust instrument;
235 (3) the applicant is not a non-profit health care provider, if
236 that fund’s present participants are non-profit;
237 (4) the applicant is not a member of the classification of
238 health care providers to which that fund’s present participants
239 belong. Each type of health care provider listed in section 1
240 subsection (4) shall be considered to be a separate classifica-
-241 tion of health care providers; or
242 (5) the acceptance of that applicant alone or in combina-
-243 tion with other acceptances already made for the next policy
244 year would make it necessary for the fund to increase its re-
-245 serve to an amount more than twenty-five percent larger than
246 it would have been if no new participants had been accepted
247 for that year.
248 Notwithstanding the provisions of this section, no fund shall
249 be required to provide insurance to a new participant except
250 beginning at the start of the next policy year after the new
251 participant’s application is accepted.
252 If any applicant health care provider is aggrieved by a de-
-253 cision to exclude him from participation in a fund, he may re-
-254 quest arbitration by a board consisting of a member designated
255 by the health care provider, a member chosen by the fund,
256 and a member designated by the commissioner. Such board
257 shall hold a hearing and render a decision on the issues pre-
-258 sented.
259 Section 12. Trust Instrument; Optioned Provisions.
260 The trust instrument may provide, in addition to other pro-
-261 visions not violative of this chapter (a) that there shall be a
262 minimum period during which any participant must participate
263 in the fund; (b) that the fund may provide tail coverage to
264 any participant that joins or withdraws from the fund; (c)
265 that all participants must execute a participation agreement;
266 (d) that the trustee shall be free of all personal liability for
267 his actions in good faith on behalf of the fund; and (e) that
268 the trustee may be either an individual or an institution such
269 as a bank, an insurance company or any other appropriate en-
-270 tity.

271 Section 13. Consolidation or Merger.
272 A fund may consolidate or merge with any other fund by
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273 complying with the procedures set forth in section 7 of chap-
-274 ter 176, except that unless, after a hearing in accordance with
275 chapter thirty A, the commissioner disapproves the contract
276 in writing within 60 days after the filing of all materials re-
-277 quired to be filed by this subsection, the contract shall be con-
-278 sidered approved.
279 Any such merger or consolidation shall have the effects on
280 the rights and property of the funds which are set forth as to
281 fraternal benefit societies in section 7 of chapter 176.
282 Section 14. Self-Insurance to Satisfy Requirement of In-
-283 surance.
284 Any participant shall be considered to have insurance equiv-
-285 alent to commercial insurance, to the extent of the limits of
286 coverage provided by the fund, for the purpose of any require-
-287 ments of insurance or commercial insurance contained in any
288 law or any bonds, notes, mortgages, contracts or other agree-
-289 merits to which that participant is a party.
290 Section 15. Money, etc., Not Liable to Attachment, etc.
291 No money or other asset of any fund shall be liable to at-
-292 tachment, trustee process, equitable lien or other process, or to
293 be seized, taken, appropriated or applied by any legal or equit-
-294 able process or operation of law to pay any debt or liability
295 of any legal person except as provided in this chapter or in the
296 trust instrument governing the fund.
297 Section 16. Certain Funds to he Exempt From Taxatio'n.
298 Any fund is hereby declared to be a charitable and benevolent
299 institution, and all of its assets shall be exempt from all and
300 every state, county, district, municipal and school tax, if all
301 of its participants qualify for exemption from United States
302 taxes under 26 U.S.C. Section 501, or qualify for the exclusion
303 from gross income provided under 26 U.S.C. Section 115.
304 Section 17. Regulations Under this Chapter.
305 All regulations promulgated by the commissioner pursuant
306 to this chapter shall consider the requirements of federal gov-
-307 emmental agencies or quasi-govemmental agencies so as to
308 permit funds to satisfy such requirements.
309 Section 18. Invalidity of Certain Portions of Chapter.
310 The invalidity of any section or provision hereunder shall
311 not invalidate any other section or provision under this chap-
-312 ter.


