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Ordered, That there be printed for the use of the Senate, com-
mittees and committee staffs, the office of the Counsel, Clerks and
others, an opinion of the Attorney General on important questions
of law relative to the petition, accompanied by bill, Senate, No.
819, relative to enabling cities and towns to establish or continue
local growth policy committees.

The number of copies of said opinion to be printed shall be de-
termined by the Senate committee on Rules.

Adopted

Edward B. O’Neill,
Clerk.

AUTHORITY FOR PRINTING DOCUMENT.
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June 28, 1977

The Honorable James A. Kelly, Jr.
Chairman
Senate Ways and Means Committee
State House, Room 332
Boston, MA. 02133

Dear Senator Kelly:

In accordance with the provisions of G.L. c. 12, §9, I hereby pro-
vide you, in your capacity as Chairman of the Senate Ways and
Means Committee, with my opinion on two questions of law aris-
ing under a bill currently pending before your Committee. That
bill, Senate No. 819, would amend G.L. c. 40 by adding a new Sec-
tion 8H which would provide, inter alia:

A city ordinance or a town by-law may establish a growth
policy committee which shall have as its purpose the in-
itiation or continuation of a locally-oriented participatory
planning process to enable representatives from various
interest groups in the municipality to evaluate the ef-
fects of growth and development patterns on the com-
munity, to formulate future growth and development
goals which meet the needs of the diversity of residents
in the community, to coordinate local growth and develop-
ment goals with the goals of neighboring municipalities
and with regional needs, and to contribute to the formula-
tion of state growth and development policies and ob-
jectives.l

JOHNW. McCORMACK STATE OFFICE BUILDING
ONE ASHBURTON PLACE, BOSTON 02108
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Hhe bill also provides for the composition and selection of members of a
growth policy committee; authorizes the committee to conduct public
hearings, to receive public and private funds, and to request information
from other public agencies; and requires it to submit an annual report
to its municipality, its regional planning agency, and the office of State
Planning.
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The apparent intent of the pending legislation is to authorize
the continuation of local growth policy committees, which were
established in the several communities of the Commonwealth as
a result of the Massachusetts Growth Policy Development Act, St.
1975 c. 807. The impetus for the legislation is provided by the fact
that St. 1975, c. 807 is a temporary act which will expire, by its
own terms, on July 1, 1977.

The Ways and Means Committee has asked me whether legisla-
tion such as Senate No. 819 is necessary to authorize the continua-
tion of these growth policy committees and, if not, what portion
of the so-called “Home Rule Amendment” permits their continua-
tion. For reasons more fully set forth below, I believe that the
legislation is not necessary because, under Section 6 of the Home
Rule Amendment, municipalities already possess the discretionary
authority to continue local growth policy committees. Mass. Const.
Amend. Art. 11, §6 as amended by Mass. Const. Amend. Art.
LXXXIX.

The Home Rule Amendment was intended to grant to the cities
and towns of the Commonwealth “independent municipal powers
which they did not previously inherently possess.” Board of Ap-
peals of Hanover v. Housing Appeals Committee in the Depart-
ment of Community Affairs, 363 Mass. 339, 358 (1973); Town of
Arlington v. Board of Conciliation and Arbitration, Mass. Adv.
Sh. (1976), 2035, 2039. Section 1 of the Amendment states that it
is “the intention of this article ... to grant and confirm to the
people of every city and town the right of self-government in local
matters, subject to the provisions of this article and to such stand-
ards and requirements as the general court may establish by law
in accordance with the provisions of this article.” 2 Section 6 of
the Amendment defines the Constitutional grant of powers to
every city and town, as follows:

Any city or town may, by the adoption, amendment, or
repeal of local ordinances or by-laws, exercise any power
or function which the general court has power to confer
upon it, which is not inconsistent with the co7istitution
or laws enacted by the general court in conformity with

2For such standards and requirements, see Home Rule Procedures Act,
G.L. c. 438.
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powers reserved to the general court by section eight, and
which is not denied, either expressly or by clear implica-
tion, to the city or town by its charter. This section shall
apply to every city and town, whether or not it has adopt-
ed a charter pursuant to section three, (emphasis added)

This section “establishes a broad general grant to home rule to
cities and towns.” Board of Appeals of Hanover v. Housing Ap-

%pecds Committee in the Department of Community Affairs, supra,
357-358; See also, Town of Arlington v. Board of Conciliation and
Arbitration, supra, 2039. It is my belief that this affirmative grant
of power is broad enough to authorize the creation or continua-
tion of planning bodies like the local growth policy committee
contemplated by your request.3 Under the terms of the Amend-
ment, however, the broad powers may only be exercised if the
municipal ordinances or by-laws enacted under its aegis are con-
sistent with the Constitution or General Laws of the Common-
wealth. Thus my analysis would be incomplete without exploring
the possibility that the continuation of those bodies might be in-
consistent with state law.

In determining whether the local rule is “not inconsistent” with
the pre-existing organic law of the Commonwealth, I have ex-
amined the relevant provisions of law and attempted to determine
whether there is a legislative intent to preclude local action. Bloom
v. City of Worcester, 363 Mass. 136, 156 (1973). See, also, Town
of Milton v. Attorney General, Mass. Adv. Sh. (1977) 1214, 1217. I
conclude not only that there is no evidence of a legislative intent
to preempt the field, but that the relevant law actually confers
pertinent regulatory authority on the cities and towns and en-
courages municipal planning. The clearest manifestation of this
fact is the text of Mass. Const. Amend. Art. LXXXVIII, adopted
by the voters of the Commonwealth on the same day as the Home
Me Amendment itself. Article LXXXVIII provides explicitly
that:

“[t] he industrial development of cities and towns is a pub-
lic function and the commonwealth and the cities and
towns therein may provide for the same in such manner

3 Certain exceptions, which are not relevant here, to the broad grant of
powers in §6 are specified in §7 of art. 89.
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as the general court may determine.”

I also believe that municipal ordinances which continue the
growth committees are “consistent,” in the dictionary sense, with
the provisions of St. 1975, c. 807.4 The predominant purpose of
the Massachusetts Growth Policy Development Act is to achieve
“coordinated and well-planned growth and development decisions
in the Commonwealth.” St. 1975, c. 807, §l. Continuing these
committees reinforces rather than conflicts with this legislatively
articulated purpose. In addition, any city or town has the author-
ity to appropriate funds for the operation of such a committee, by
§6 of the Amendment. See also G.L. c. 40, §5.5

Therefore, legislation such as proposed Senate 819 is not neces-
sary to authorize cities and towns to establish or continue local
growth policy committee and to appropriate funds, if necessary,
for their operation.

Very truly yours.

Francis X. Bellotti
Attorney General

FXB/mcs

4The fact that the general court has in St. 1975, c. 807 mandated estab-
lishment of these committees in the several communities of the state
in no way detracts from the conclusion that the municipalities already
possess authority to continue the committees. While the legislature has
previously exercised the power to enact a general law under the powers
retained to it by Section 8 of the Home Rule Amendment, that tempo-*|
rary exercise of power does not require all future planning decisions to
be made by general legislation.

S G.L. c. 40, §5, provides in pertinent part:
A town may . . . appropriate money for the exercise of any of its cor-
porate powers, including the following purposes:

. . . for all other neces-
sary charges arising in such town.
By G.L. c. 40, §l, the foregoing provision applies to a city, and by G.L.
c. 39, §1 a city council has the power of a town.






