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EXECUTIVE DEPARTMENT
STATE HOUSE BOSTON 02133

September 7, 1977

To the Honorable Senate and House of Representatives;

In accordance with the provisions of Article LVI of the Amend-
ments to the Constitution, I am returning, herewith, Senate Bill
No. 769, entitled, “An Act Clarifying theprovisions for the Speedy
Trial of Criminal Defendants.

S. 769 essentially requires that all defendants in criminal cases
be brought to trial within six months after arrest or indictment,
and that all defendants in custody be brought to trial within ninety
days from the date that detention begins. Unless these deadlines
are met, with certain specified exceptions, the case must be dis-
missed.

I understand and support the goal of S. 769, which is to effec-
tuate the constitutional guarantee of a speedy trial for all criminal
defendants. And I agree with the proponents that this is a fit sub-
ject for legislative action. But I am very concerned that, as the
chief justice of the superior court informs me, the courts are not
now organized or staffed to meet the rigid and relatively short
timetables this bill would impose.

Similar federal legislation was phased in over a three-year
period, and even then resulted in further civil case backlogs. Un-
less our judicial system is reorganized so that it can function as
efficiently as possible and make the best use of all available re-
sources, the enactment of a bill such as S. 769, with a 30 or 90
day effective date, will only result in the wholesale dismissal of
criminal cases that should have been brought to trial. You have
before you, of course, a blueprint for this sort of reorganization
in the report of the Select Committee on Judicial Needs, and I
hope that the attached bill will be considered in light of the funda-
mental changes that the Select Committee concluded are neces-
sary to allow our judicial system to meet the demands thrust upon
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it. Considered on its own, S. 709 would not be acceptable to me
unless the timetable for the dismissal of cases were made more
realistic and its effect were phased in over the next two years.

I therefore recommend that S. 769 be amended by striking out
ail after the enacting clause and inserting in place thereof the
following:

SECTION 1. Chapter 277 of the General Laws is hereby amend-
ed by striking out section 72, as appearing in the Tercentenary
Edition, and inserting in place thereof the following section:

Section 12. The trial of criminal cases shall be given preference
over all civil cases. The trial of defendants in custody and de-
fendants whose pre-trial liberty is reasonably believed to present
unusual risks shall be given preference over the trial of other crim-
inal cases.

In cases where a defendant is detained, the court shall com-
mence trial within one hundred and eighty days from the first day
of detention. If trial is not commenced within such period, the
defendant shall be released upon bond or his own recognizance or
upon such other conditions as the court may determine, unless the
commonwealth makes a showing of exceptional circumstances
justifying the continued detention of the defendant for a further
specifc period of time pending commencement of trial. The pro-
visions of this paragraph shall not apply to any defendant who is
serving a term of imprisonment for another offense or who has
violated the condition of his release.

In all criminal cases, including cases in which a defendant has
been released pursuant to the preceding paragraph, the court shall
commence trial within twelve months after the time he is ar-
raigned upon the charges. If a retrial of the defendant is ordered
the trial shall commence within twelve months after the date the
action occasioning the retrial becomes final. If a defendant is not
brought to trial within the time limits provided in this section, or
as extended as provided hereinafter, he shall be entitled, upon
motion, to a dismissal of the charges.

The following periods shall be excluded in computing the time
within which the trial of any offense shall commence:
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(a) Any period of delay resulting from other proceedings con-
cerning the defendant, including, but not limited to:

(i) delay resulting from an examination of the defendant
with regard to a hearing on his mental competency or
physical incapacity;
(ii) delay resulting from a stay of the proceedings due
to an examination or treatment of the defendant pursuant
to section 47 of chapter 123;
(hi) delay resulting from a trial with respect to other
charges against the defendant, which period shall run
from the commencement of such other trial until fourteen
days after an acquittal or imposition of sentence;
(iv) delay resulting from interlocutory appeals;
(v) delay resulting from hearings on pretrial motions;
(vi) delay resulting from proceedings relating to trans-
fer to or from other districts or counties;
(vii) delay reasonably attributable to any period, not
to exceed thirty days, during which any proceeding con-
cerning the defendant is actually under advisement.

(b) Any period of delay resulting from the absence or unavail-
ability of the defendant or an essential witness. A defendant or
an essential witness shall be considered absent when his where-
abouts are unknown and he is attempting to avoid apprehension
or prosecution or his whereabouts cannot be determined by due
diligence. A defendant or an essential witness shall be considered
unavailable whenever his whereabouts are known but his presence
for trial cannot be obtained by due diligence or he resists appear-
ing at or being returned for trial.

(c) Any period of delay resulting from the fact that the de-
fendant is mentally incompetent or physically unable to stand
trial.

(d) If the complaint or indictment is dismissed by the prosecu-
tion and thereafter a charge is filed against the defendant for the
same or a related offense, any period of delay from the date the
charge was dismissed to the date the time limitation would com-
mence to run as to the subsequent charge.



SENATE —No. 1880. [Sept. 1977.6

(e) A reasonable period of delay when the defendant is joined
for trial with a codefendant as to whom the time for trial has not
run and there is cause for not granting a severance.

(f) Any period of delay resulting from a continuance granted
by the court at the request of, or with the consent of, the defendant
or his counsel, if the court is satisfied that the continuance is in
the interest of justice, taking into account the public interest in
the prompt disposition of criminal charges, and in the case of a
defendant without counsel, only if said defendant shall consent to
a continuance after having been first advised by the court of his
rights under this section and the effect of his consent.

(g) Any period of time between the day on which a defendant
or his counsel and the prosecution agree in writing that the de-
fendant will plead guilty or nolo contendere to the charges and
such time as the court accepts or rejects the plea arrangement.

(h) Any period of time between the day on which the de-
fendant enters a plea of guilty and such time as an order of the
court permitting the withdrawal of such plea becomes final.

A defendant shall also be entitled, upon motion, to a dismissal,
with prejudice, where the court after consideration of all attendant
circumstances determines that the conduct of the prosecution in
bringing the defendant to trial has been unreasonably lacking in
diligence and that such conduct has inured to the prejudice of the
defendant.

SECTION 2. This act shall take effect on July 1, 1979, and
shall apply to all cases pending on said date.

Michael S. Dukakis
Governor
Commonwealth of Massachusetts

RESPECTFULLY SUBMITTED,






