
SENATE No. 1927
[Senate, October 12, 1977 —• Moved (McCarthy) as a substitute new draft
for Senate Bill, No. 1878, amended]

In the Year One Thousand Nine Hundred and Seventy-seven.

Be it enactedby the Senate and House of Representatives in General
Courtassembled and by the authority of the same, as follows:

1 Section 1. Chapter 12 of the General Laws is hereby
2 amended by striking out sections 3A to 3D, inclusive.

1 Section 2. Section 6of said chapter 12 is hereby amended
2 by adding the following paragraph:
3 He shall also consult with and advise district attorneys in all
4 civil actions brought pursuant to chapter two hundred and
5 fifty-eight, and may assist them in the defense of such actions.

1 Section 3. Section 12 of said chapter 12 is hereby amended
2 by adding the following paragraph:
3 The district attorney shall appear for a county constituting
4 such district in all civil actions in which such county is a
5 party under the provisions of chapter two-hundred and fifty-
-6 eight.

1 Section 4. Section 13 of said chapter 12, as appearing in
2 section 1 of chapter 423 of the acts of 1948, is hereby amended
3 by inserting after the word “law” in line 2, the words: or
4 for the defense of civil actions brought pursuant to chapter
5 two hundred and fifty-eight.

1 Section 5. Chapter 40 of the General Laws is hereby
2 amended by inserting after section 1A the following sec-
-3 tion:
4 Section 18. A district may sue and be sued by its name to
5 the same extent and upon the same conditions as a city or
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6 town.
7 Districts shall have power and authority to assess member
8 cities and towns for the purpose of paying a proper charge to
9 effect insurance for payment of damages incurred pursuant

10 to chapter two hundred and fifty-eight, or for the purpose of
11 paying a proper charge for payment of damages incurred
12 pursuant to such chapter, and shall have power and authority
13 to defend their interests in civil actions brought pursuant to
14 said chapter.

1 Section 6. Section sof said chapter 40 is hereby amended
2 by striking out clause (1) and inserting in place thereof the
3 following clause:
4 (1) To pay a proper charge of an insurance company for
5 acting as surety on the official bond of any town officer; to pay
6 a proper charge for effecting insurance providing indemnity
7 for or protection to a town treasurer or town collector of taxes
8 against his liability for the loss, without fault, connivance or
9 neglect on his part, of money for which he is accountable to

10 the town; to pay a proper charge for effecting insurance for
11 payment of damages incurred pursuant to chapter two hun-
12 dred and fifty-eight, or for payment of such damages; pay
13 a proper charge for effecting insurance providing indemnity
14 for any such municipal employee named in section one hundred
15 of chapter forty-one against loss by reason of any expenses
16 within the provisions of said section; to pay a proper charge
17 to prevent loss by reason of destruction or damage of build-
18 ings or personal property by fire insurance policies issued in
19 the commonwealth, subject, however, to the recommendations
20 of the school committee with respect to the nature and extent
21 of such insurance of buildings and personal property under its
22 control; to pay a proper charge for effecting insurance to
23 cover the town’s liability to* pay workmen’s compensation, or,
24 if the town has elected to establish and maintain an insurance
25 fund to pay workmen’s compensation under section thirteen A
26 of this chapter, or if the town has determined otherwise to pay
27 such workmen’s compensation direct, to pay a proper charge
28 for aggregate excess or single accident reinsurance to protect

29 the town from extraordinary workmen’s compensation losses;
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30 or to pay a proper charge for insurance against damage to or
31 loss of any town property, real or personal, by any cause what-
-32 soever, normally covered by insurance policies issued in the
33 commonwealth and not otherwise provided for herein.

1 Section 7. Section 100 of chapter 41 of the general laws
2 is hereby amended by striking out the second paragraph.

1 Section 8. Sections one hundred A, sections one hundred C
2 to one hundred F, inclusive, and sections one hundred I and
3 one hundred J of said chapter forty-one are hereby repealed.

1 Section 9. Section 16 of chapter 71 of the General Laws is
2 hereby amended by striking out clause (O).

1 Section 10. Section thirty-eight Lof said chapter seventy
2 one is hereby repealed.

1 Section 11. The General Laws are hereby amended by
2 striking out chapter 258 and inserting in place thereof the
3 following chapter:
4 CHAPTER 258: CLAIMS AND INDEMNITY PRO-
-5 CEDURE FOR THE COMMONWEALTH, ITS POLITICAL
6 SUBDIVISIONS AND THE OFFICERS AND EMPLOYEES
7 THEREOF.
8 Section 1. As used in this chapter the following words shall
9 have the meanings expressed therein:

10 “Acting within the scope of his office or employment” in the
11 case of an officer or soldier of the military forces of the com-
-12 monwealth, shall mean acting in the performance of any law-
-13 fully ordered military duty.
14 “Executive officer” of a public employer shall be the sec-
-15 retary of the executive office responsible for public employees
16 of the commonwealth or, if there is none, the attorney gen-
-17 eral; the adjutant general of the military forces of the com-
-18 monwealth in the case of the officers and soldiers thereof;
19 the county commissioners in the case of public employees of
20 a county; the mayor of a city in the case of public employees
21 of a city; the selectmen of a town in the case of public em-
-22 ployees of a town; and the board, directors or committee of a
23 district in the case of the public employees of a district.
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24 “Public attorney,” the attorney who shall defend all civil
25 actions brought against a public employer pursuant to this
26 chapter. In the case of the
27 attorney general; in the cas'
28 district attorney as designate
29 of chapter twelve; in the ca
30 the city solicitor or town coi
31 counsel, an attorney employe

commonwealth he shall be the
■ of any county he shall be the
1 in sections twelve and thirteen

;e of a city or town he shall be
msel or, if the town has no such
■d for the purpose by the select-

: he shall be an attorney le
that purpose.

men; in the case of a dist
33 employed by the district for
34 “Public employee,” elected or appointed, officers or em-
-35 ployees of any public employer and officers or soldiers of the
36 military forces of the commonwealth.
37 “Public employer,” the commonwealth and any county, city,
38 town or district, and any department, office, commission, com-
-39 mittee, council, board, division, bureau, institution or agency
40 thereof, but shall not include a private contractor with any
41 such public employer, the Massachusetts Bay Transportation
42 Authority, the Massachusetts Port Authority, the Massachu-
-43 setts Turnpike Authority, or any independent body politic
44 and corporate.
45 Section 2. Public employers shall be liable for injury or loss
46 of property or personal injury or death caused by the negli-
-47 gent or wrongful act or omission of any public employee while
48 acting within the scope of his office or employment, in the
49 same manner and to the same extent as a private individual
50 under like circumstances, except that public employers shall
51 not be liable to levy of execution on any real and personal
52 property to satisfy judgment, and shall not be liable for in-
-53 terest prior to judgment or for punitive damages, or for any
54 amount in excess of one hundred thousand dollars. The rem-
55 edies provided by this chapter shall be exclusive of any other
56 civil action or proceeding by reason of the same subject mat-
-57 ter against the public employee or his estate whose negligent
58 or wrongful act or omission gave rise to such claim, and no
59 such public employee or the estate of such public employee
60 shall be liable for any injury or loss of property or personal

61 injury or death caused by his negligent or wrongful act or
62 omission while acting within the scope of his office or employ-
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63 ment. Final judgment in an action brought against a public
64 employer pursuant to this chapter shall constitute a complete
65 bar to any action against such public employer or public em-
-66 ployee by reason of the same subject matter.
67 Section 3. All civil actions brought against a public em-
-68 ployer on a claim for damages cognizable under this chapter
69 shall be brought in the county where the claimant resides or
70 in the county where such public employer is situated, except
71 that in the case of the commonwealth such civil actions shall
72 be brought in the county where the claimant resides or in
73 Suffolk county.
74 The superior court shall have jurisdiction of all civil actions
75 brought against a public employer.
76 Section If. A civil action shall not be instituted against a
77 public employer on a claim for damages cognizable under this
78 chapter unless the claimant shall have first presented his
79 claim in writing to the executive officer of such public em-
-80 ployer within three years after the date upon which such
81 cause of action arose, and such claim shall have been finally
82 denied by such executive officer in writing and sent by certified
83 or registered mail, or as otherwise provided by this section.
84 The failure of the executive officer to deny such claim in
85 writing within six months after the date upon which it is
86 presented, or the failure to reach final arbitration, settlement
87 or compromise of such claim according to the provisions of
88 section five, shall be deemed a final denial of such claim. No
89 civil action shall be brought more than four years after the
90 date upon which such cause of action accrued. Disposition of
91 any claim by the executive officer of a public employer shall
92 not be competent evidence of liability or amount of damages.
93 The provisions of this section shall not apply to such claims
94 as may be asserted by third-party complaint, cross-claim or
95 counter-claim.
96 Section 5. The executive officer of a public employer may
97 arbitrate, compromise or settle any claim for damages cogniz-
-98 able under this chapter, provided that any award, compromise
99 or settlement in excess of two thousand five hundred dollars

100 shall be made only with the prior approval of the public at-
-101 torney for such public employer, and further provided that any
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102 award, compromise or settlement in excess of five thousand
103 dollars shall be made only with the prior approval of a judge
104 of the superior court in actions where the public employer
105 shall be a county, city, town or district, and only with the
106 prior approval of the governor and executive council in ac-
-107 tions where the public employer shall be the commonwealth.
108 The executive officer shall not arbitrate, compromise or settle
109 any such claim before it has been pi’esented to it in writing or
110 after six months have passed from the date upon which such
111 claim was presented to it.
112 The acceptance by the claimant of any such award, corn-
-113 promise or settlement shall be in writing and shall, except
114 when procured by fraud, be final and conclusive on the claim-
-115 ant, and shall constitute a complete release of any claim
116 against the public employer or against the public employee
117 whose negligent or wrongful act or omission gave rise to such
118 a claim, and a complete bar to any action by the claimant
119 against such public employer or public employee, by reason
120 of the same subject matter.
121 Section 6. The public attorney shall defend all civil actions
122 brought against a public employer pursuant to this chapter.
123 The public employer shall be subject to such civil actions in
124 the same manner and to the same extent as a private in-
-125 dividual under like circumstances, except that the public era-
-126 ployer shall not be liable to attachment of real or personal
127 property, and except where otherwise provided by this chap-
-128 ter. Service of process for such civil action shall be made upon
129 the public attorney or, where no such public attorney has been
130 employed for such purpose at the time service is made, serv-
-131 ice shall be made upon the executive officer of such public era-
132 ployer.
133 Section 7. The public attorney may arbitrate, compromise
134 or settle any claim for damages cognizable under a civil ac-
-135 tion brought pursuant to this chapter, provided that any award,
136 compromise or settlement in excess of five thousand dollars
137 shall be made only with the prior approval of a judge of the
138 superior court in actions where the public employer shall be
139 a county, city, town or district, and only with the prior ap-
-140 proval of the governor and executive council in actions where
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141 the public employer shall be the commonwealth.
142 The acceptance by the claimant of any such award, corn-
-143 promise or settlement shall be in writing and shall, except
144 when procured by fraud, be final and conclusive on the claim-
-145 ant, and shall constitute a complete release of any claim
146 against the public employer or against the public employee
147 whose negligent or wrongful act or omission gave rise to such
148 claim, and a complete bar to any action by the claimant
149 against such public employer or public employee, by reason
150 of the same subject matter.
151 Section 8. No attorney shall charge, demand, receive or
152 collect for services rendered pursuant to a claim cognizable
153 under this chapter fees in excess of twenty-five per cent of
154 any judgment rendered or for any award, compromise or set-
-155 tlement made pursuant to such a claim.
156 Section 9. Public employers may indemnify public employees
157 and elected or appointed officials from personal financial loss
158 and expenses, including legal fees and costs, if any, in an
159 amount not to exceed one million dollars, arising out of any
160 claim, action, award, compromise, settlement or judgment by
161 reason of an intentional tort, or by reason of any act or omis-

-162 sion which constitutes a violation of the civil rights of any
163 person under any federal or state law, if such employee or
164 official at the time of such intentional tort or such act or
165 omission was acting within the scope of his official duties or
166 employment. No such employee or official shall be indemnified
167 under this section if he acted in a grossly negligent, willful
168 or malicious manner.
169 Section 10. The provisions of sections one to eight, in-
-170 elusive, shall not apply to:
171 (a) Any claim based upon an act or omission of a pub-
-172 lie employee when such employee is exercising due care in the
173 execution of any statute or any regulation of a public em-
-174 ployer, or any municipal ordinance or by-law, whether or not
175 such statute, regulation, ordinance or by-law is valid;
176 (b) Any claim based upon the exercise or performance or
177 the failure to exercise or perform a discretionary function or
178 duty on the part of a public employer or public employee,
179 whether or not the discretion involved is abused;
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180 (c) Any claim arising out of an intentional tort, including
181 assault, battery, false imprisonment, false arrest, intentional
182 mental distress, malicious prosecution, malicious abuse of
183 process, libel, slander, misrepresentation, deceit, invasion of
184 privacy, interference with advantageous relations or inter-
185 ference with contractual relations;
186 ( d) Any claim arising in respect of the assessment or col-
187 lection of any tax, or the lawful detention of any goods or
188 merchandise by any law enforcement officer.
189 Section 11. If the judgment in any action cognizable under
190 this chapter is in favor of the public employer, judgment for
191 costs and execution thereon shall issue in its favor against the
192 claimant, and if such judgment is final, the claim shall be for-
193 ever barred.

Section 12. This act shall take effect on January first, nine-
teen hundred and seventy-eight, and shall apply to causes of
action arising on or after said date.

1
o

1 Section 12A. Notwithstanding the provisions of section
twelve of this act, any claim for damages upon a cause of ac-
tion arising between May fourteenth, nineteen hundred and
seventy-three and December thirty-first, nineteen hundred and
seventy-five, inclusive, may be brought against a public em-
ployer, as defined in section one of chapter two hundred and
sixty-eight of the General Laws, inserted by section eleven of
this act, by filing a complaint in the court of appropriate juris-
diction on or before December thirty-first, nineteen hundred
and seventy-nine, and any claim for damages upon a cause of
action arising between January first, nineteen hundred and
seventy-six and January first, nineteen hundred and seventy-
seven, inclusive, may be brought against a public employer, as
so defined, by filing a complaint in the court of appropriate
jurisdiction within four years of the date upon which such
cause of action arose. The provisions of this act shall apply to
any such claim brought pursuant to this paragraph.

9

4
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6
7

8
9

10
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12
13
14
15
16
17

Any claim for damages brought against any public employee,
as defined in section one of chapter two hundred and fifty-
eight of the General Laws, inserted by section eleven of this
act, upon a cause of action arising between May fourteenth,

18
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20

21
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22 nineteen hundred and seventy-three and January first, nine-
-23 teen hundred and seventy-eight, may be amended pursuant
24 to the provisions of the Massachusetts Rules of Civil Pro-
-25 cedure to substitute a public employer, as so defined, as a
26 party defendant or third-party defendant to such cause of
27 action. If such claim has been settled or compromised, or has
28 resulted in final judgment as rendered by a court of the
29 commonwealth, no such amendment shall be permitted un-
-30 less such claim has been dismissed for lack of a proper party
31 defendant or third-party defendant by a court of the com-
-32 monwealth. Any claim for damages so amended shall be gov-
-33 erned by the provisions of this act.

1 Section 13. Notwithstanding any provision of chapter two
2 hundred and fifty-eight of the General Laws, inserted by sec-
-3 tion eleven of this act, or any other special or general law to
4 the contrary, a city or town may indemnify a member of its
5 police or fire department for expenses or damages incurred
6 by him in the defense or settlement of a claim against him
7 for acts done by him while operating a motor vehicle in the
8 course of his office or employment. This section shall apply
9 to indemnification petitions pending before or after the ef-

-10 fective date of this act, regardless of the date on which such
11 expenses or damages were incurred by such member of a
12 police or fire department.

1 Section 14. The provisions of this act shall be construed
2 liberally for the accomplishment of the purposes thereof, and
3 any law inconsistent with any provision hereof shall not apply.
4 If any provision of this act or the application thereof to any
5 person or circumstances shall, for any reason, be held to be
6 invalid, the remainder of this act or the application of such
7 provision to persons or circumstances other than to those to
8 which it is held invalid shall not be affected thereby.
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