
SENATE No. 441
By Mr. Atkins, a petition (accompanied by bill, Senate, No. 441) of

Chester G. Atkins for legislation relative to the medical treatment and
informed consent of persons in mental health facilities. Human Services
and Elderly Affairs.

■(Eommmuuraltb uf Massachusetts

In the Year One Thousand Nine Hundred and Seventy-eight.

An Act concerning the medical treatment and informed
CONSENT OF PERSONS IN MENTAL HEALTH FACILITIES.

Whereas, the deferred operation of this Act would tend to defeat
its purpose, which is to provide standards and procedures for the
consent of residents in mental health facilities, therefore it is here-
by declared to be an emergency Act, necessary for the immediate
preservation of the public convenience.

Be it enacted by theSenate and House of Representatives in General
Courtassembled, and by theauthority of thesame, as follows:

1 Section 1. Chapter one hundred and twenty-three of the
2 General Laws is hereby amended by striking section one, as
3 most recently amended by sections one and one A of chapter
4 seven hundred and sixty of the Acts of nineteen hundred and
5 seventy-one, and by inserting the following in its place:

6 Section 1. The following words as used in this section and
7 sections two to thirty-seven, inclusive, shall unless the context
8 otherwise requires, have the following meanings:
9 a) “attending physician”, a qualified physician with direct

10 responsibility for the care and/or treatment of a resident.
11 b) “Commissioner”, the commissioner of the department of
12 mental health.
13 c) “Consent”, consent which is informed, competent and
14 voluntary.
15 d) “Department”, the department of mental health.
16 e) “District court”, the district court within the jurisdic-
-17 tion of which a facility is located.
18 f) “Facility”, (1) all agencies, hospitals, state schools, in-
-19 stitutions and programs under the supervision, control or
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20 sponsorship of the department; (2) all programs or services
21 provided by agencies, organizations or persons funded or par-
-22 tially funded by the department by contract, grant, agreement
23 or other mechanism; (3) all licensees of the department, and
24 (4) programs, services or institutions regulated by the de-
-25 partmenit.
26 g) “Human research”, any experimentation, research, in-
-27 vestigation or other activity which involves physical or psy-
-28 chological intervention by the researcher upon a human sub-
-29 jectand whose primary goal is to obtain information for pur-
-30 poses other than to assist in the diagnosis or treatment of
31 mental or physical disease or the assessment of physical, men-
-32 tal or emotional condition for the direct benefit of the subject.
33 Human research shall not be construed to mean the conduct of
34 biological studies exclusively utilizing tissues or fluids after
35 their removal or withdrawal from a human subject in the
36 course of standard medical practice. Human research shall not
37 include the collection of information for the management
38 information system of a facility or of the department when
39 this research is limited to interviews, questionnaires and ac-
-40 cess to data and when conducted under the direction and super-
-41 vision of employees of the facility or department.
42 h) “Likelihood of serious harm”, (1) a substantial risk of
43 physical harm to the person himself as manifested by evidence
44 of threats of, or attempts at, suicide or serious bodily harm;
45 (2) a substantial risk of physical harm to other persons as
46 manifested by evidence of homicidal or other violent behavior
47 and serious physical harm to them; or (3) a very substantial
48 risk of physical impairment or injury to the person himself as
49 manifested by evidence that such person’s judgment is so af-
-50 fected that he is unable to protect himself in the community
51 and that reasonable provision for his protection is not avail-
-52 able in the community.

53 i) “Mentally retarded person”, a person who, as a result of
54 inadequately developed or impaired intelligence, as determined
55 by clinical authorities as described in the regulations of the
56 department is substantially limited in his ability to learn or
57 adapt, as judged by standards available for the evaluation of a
58 person’s ability to function in the community. A mentally re-
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59 tarded person may be considered mentally ill, provided that no
60 mentally retarded person be considered mentally ill solely by
61 virtue of his mental retardation.
62 j) “Organic treatment”, (1) psychosurgery, including lobo-
-63 tomy, stereotactic surgery or other procedures for destruction
64 of brain tissue principally undertaken for purposes of altering
65 or controlling behavior or mental functioning, but not includ-
-66 ing surgery nor established surgical procedures intended sole-
-67 ly to remove brain tumors or blood clots, to control Parkin-
-68 son’s disease, or to diagnose or treat intractable physical pain
69 or epilepsy; (2) electronic stimulation of the brain by means
70 of electrodes implanted in the brain; (3) shock treatment, in-
-71 eluding, but not limited to, electroconvulsive or any convulsive
72 therapy, whether affected electrically or chemically, and in-
-73 sulin shock treatments; (4) the use of any psychotropic drug
74 including, but not limited to, antipsychotic, antianxiety, anti-
-75 depressant or stimulant drugs; (5) the use of any drugs, elec-
-76 trie shocks, shock treatment, electronic stimulation of the
77 brain by means electrodes implanted in the brain, or infliction
78 of physical pain when used as an aversive or reinforcing stim-
-79 ulus in a program of aversive, classical or operant condition-
-80 ing, or as part of a program involving hypnosis or autosug-
-81 gestion; or (6) any combination of the above.
82 k) “Nonorganic treatment”, (1) psychotherapy; (2) psy-
-83 choanalysis; (3) group therapy; (4) milieu therapy; or (5)
84 other therapies involving interaction or communication among
85 physicians, patients or residents, and others, with or without
86 the use of drugs when employed for purposes other than to
87 subject a patient or resident to aversive, classical or operant
88 conditioning, or as part of a program involving hypnosis or
89 autosuggestion.
90 1) “Probate court”, the probate court within the jurisdic-
-91 tion of which a facility is located.
92 m) “Qualified physician”, a physician who is licensed pur-
-93 suant to section two of chapter one hundred and twelve who
94 is designated by and who meets qualifications required by the
95 regulations of the department; provided that different qual-
-96 ifications may be established for different purposes of this
97 chapter. A qualified physician need not be an employee of the
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98 department or of any facility of the department.
99 n) “Resident”, an inpatient or resident of a facility.

100 o) “Restraint”, bodily physical force, mechanical devices,
101 chemicals, confinement in a place of seclusion other than the
102 placement of an inpatient or resident in his room for the night,
103 or any other means which unreasonably limit freedom of
104 movement.
105 p) “Superintendent”, the superintendent or other head of a
106 facility.
107 q) “Surgery”, manual, mechanical or operative treatment
108 affected to heal, cure or control any disorder, abnormality, ill-
-109 ness, defect or injury, including dental surgery, cutting opera-
-110 tions and the reduction and putting up of fractures, but not
111 including any organic or nonorganic treatment, human re-
-112 search, sterilization, any unusual or hazardous treatment pro-
-113 cedure, or any treatment designated by the attorney general
114 as a potential infringement of the Civil rights of patients, pur-
-115 suant to section three of chapter thirty A of the General Laws.
116 r) “Substitute consent”, written consent to surgery which is
117 provided by a resident’s guardian or temporary guardian, or if
118 a guardian or temporary guardian has not been appointed,
119 then by the resident’s spouse or next of kin.
120 s) “Treatment”, treatment or therapy.

1 Section 2. Section twenty-three of chapter one hundred
2 and twenty-three of the GeneralLaws as most recently amend-
-3 ed by chapter two hundred and ninety-one of the Acts of nine-
-4 teen hundred and seventy-four is hereby amended by striking
5 the words “to refuse shock treatment, to refuse lobotomy” in
6 the fifth paragraph and by striking the last clause in the fifth
7 paragraph beginning with the words “and provided, further
8 that ...” and ending with the words “nearest living rela-
-9 tive”.

1 Section 3. Chapter one hundred and twenty-three of the
2 General Laws is hereby amended by inserting a new section
3 after section twenty-three:
4 Section 23A. (1) Each resident shall be provided with
5 prompt and adequate treatment for any physical or mental
6 illness, abnormality, disorder, injury or defect.



SENATE —No. 441.1978.] 5

7 (2) The attending physician shall provide all information
8 necessary to enable any resident for whose care and treatment
9 he bears direct responsibility to give consent to any of the

10 following proposed treatments:
11 a) surgery;
12 b) organic treatment;
13 c) human research;
14 d) sterilization;
15 e) unusual or hazardous treatment procedure; or
16 f) treatment designated by the attorney general as a po-
-17 tential infringement of the civil rights of patients pursuant to
18 section three of chapter thirty A of the General Laws.
19 To enable a resident to give consent to any of the above-
-20 mentioned treatments, the attending physician shall explain
21 to the resident:
22 a) the nature and seriousness of the resident’s illness, ab-
-23 normality, disorder, injury or defect;
24 b) the nature of the proposed treatment and its probable
25 duration and intensity;
26 c) the likelihood of temporary or permanent improvement
27 or deterioration without the administration of the proposed
28 treatment;
29 d) the likelihood and likely degree of improvement, remis-
-30 sion, control or cure resulting from the administration of the
31 proposed treatment, and the likelihood and likely nature and
32 extent of changes in and intrusions upon the resident’s per-
-33 sonality and patterns of behavior and thought or mentation
34 resulting from theproposed treatment, and the degree to which
35 these changes may be irreversible, including whether the pro-
-36 posed treatment need be continued indefinitely for optimum
37 therapeutic, medicinal, or restorative benefit;
38 e) the likelihood and likely nature, extent and duration of
39 side effects of the proposed treatment and how and to what
40 extent these side effects may by controlled, if at all;
41 f) the uncertainty of the benefits and risks of the proposed
42 treatment because of insufficient data available to the medical
43 profession, or any other reason for such uncertainty;
44 g) the reasonable alternative treatments and why the treat-
-45 ment recommended has been selected; and
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46 h) whether the proposed treatment is generally regarded
47 as sound by the medical profession, or is considered experi-
-48 mental.
49 (3) If the attending physician proposes surgery for a resi-
-50 dent and he or she believes that the resident has received and
51 comprehended the informationrequired to be provided to him
52 or her pursuant to subsection (2) of this section, and if the
53 resident has manifested consent to the surgery, the attending
54 physician shall undertake the surgery. If the resident is ca-
-55 pable of writing, this consent shall be written.
56 If the attending physician proposes surgery for a resident
57 and he or she believes that the resident has received and com-
-58 prehended the information required to be provided to him or
59 her pursuant to subsection (2) of this section, and if the resi-
-60 dent has not manifested consent to the surgery, the attending
61 physician shall not undertake the surgery.
62 If the attending physician proposes surgery and he or she
63 believes that the resident has not received and comprehended
64 the information required to be provided to him or her pursuant
65 to subsection (2) of this section, the attending physician shall
66 attempt to obtain substitute consent to the proposed surgery.
67 The attending physician shall provide the person authorized to
68 manifest substitute consent with all of the information re-
-69 quired by subsection (2) of this section.
70 (4) When a medical emergency exists, in which delay in the
71 performance of surgery would result in a grave danger to the
72 health of the resident, and the resident is incapable of mani-
-73 testing consent, and no person authorized to manifest substi-
-74 tute consent reasonably can be contacted, the chief medical
75 officer of the fadlity in which the resident is retained shall
76 authorize in writing the performance of the surgery.
77 (5) Prior to his or her seeking to administer any treatment
78 mentioned in subsection (2) of this section, except surgery, to
79 any resident, the attending physician shall petition the pro-
-80 bate court for the appointment of an advocate. This petition
81 shall summarize the facts which the attending physician is re-
-82 quired to communicate to the resident pursuant to subsection
83 (2) of this section. The petition shall clearly specify what
84 mental illness, disorder, abnormality or defect Justifies the ad-
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85 ministration of the proposed treatment. Copies of this petition
86 shall be personally served upon the resident and served upon
87 his or her spouse or next of kin, guardian or temporary guard-
-88 ian on the same day that it is filed with the clerk of the pro-
-89 bate court, and served upon his or her attorney serving as ad-
-90 vocate, within four judicial days after the petition is filed with
91 the clerk of the probate court.
92 (6) The probate court shall appoint an advocate within two
93 judicial days of the filing of the petition of the attending phy-
-94 sician with the clerk of the probate court pursuant to sub-
-95 section (5) of this section. The probate court shall appoint as
96 advocate the resident’s attorney, or if the resident is indigent,
97 then any attorney whose name appears on a list approved by
98 the mental health legal advisors committee or who is employed
99 by a legal service affiliated with the national legal services cor-

-100 poration. No relative of the resident shall be appointed as
101 advocate unless voluntarily retained by the resident and unless
102 this relative is an attorney. No person who is employed by the
103 department or at the facility in which the resident is retained
104 shall be appointed as advocate.
105 (7) Except as provided in this section, no spouse, next of
106 kin, guardian, temporary guardian or other fiduciary shall be
107 entitled to intervene in any treatment decision sought or
108 rendered pursuant to this section unless he or she has been
109 appointed as advocate.
110 (8) The advocate or his or her designee, if this designee is
111 working under the direct supervision of the advocate, shall wit-
-112 ness any attempt by the attending physician to obtain consent
113 to any treatment mentioned in subsection (2) of this section,
114 except surgery.
115 If the advocate and the attending physician believes that the
116 resident has received and comprehended the information pro-
-117 vided to him or her pursuant to subsection (2) of this section
118 and that the information has been provided in a complete,
119 forthright and understandable manner to the resident, and if
120 the resident has manifested consent to the treatment, the pro-
-121 posed treatment shall be administered. If the resident is ca-
-122 pable of writing, this consent shall be written.
123 If the advocate and the attending physician believes that
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124 the resident has received and comprehended the information
125 provided to him or her pursuant to subsection (2) of this sec-
126 tion and that the information has been provided in a complete,
127 forthright and understandable manner to the resident, and if
128 the resident has not manifested consent to the treatment, the
129 proposed treatment shall not be administered.
130 The advocate or his or her designee and the attending phy-
131 sician shall attest to their presence at the attempt to obtain
132 consent and to their belief that the provisions of this section
133 have been complied with in the attempt to obtain consent by
134 signing their names to the consent form. The attending phy-
135 sician shall prepare a written description of his or her discus-
136 sion with the resident relative to the proposed treatment and
137 together with the signed consent form, if any, shall file this
138 description with the clerk of the probate court within two ju-
139 dicial days of his or her attempt to obtain the resident’s con-
140 sent.
141 (9) The refusal to manifest consent to treatment of a resi-
142 dent who has received and comprehended the information pro-
143 vided to him or her in a complete, forthright and understand-
144 able manner pursuant to subsection (2) of this section or of
145 the probate court on behalf of a resident pursuant to subsec-
146 tion (13) of this section shall not constitute three days notice
147 to the facility pursuant to section eleven of this chapter, un-
148 less the resident informs the facility of his or her intent to
149 leave. The refusal shall not constitute grounds for the dis-
150 charge of a resident unless the superintendent of the facility
151 or his or her designee determines that there are no other ef-
152 fective or appropriate alternatives. A summary of the rea-
153 sons for which other alternatives would not be effective or ap-
154 propriate shall be placed in the record of the resident.
155 (10) No psychosurgery shall be undertaken or administered
156 with regard to any resident without the consent of that resi-
157 dent, regardless of the ability of the resident to consent to the
158 proposed treatment.
159 If the attending physician proposes any other organic treat-
160 ment, human research, sterilization, any unusual or hazardous
161 treatment procedure, or any treatment designated by the at-
162 tomey general as a potential infringement of the civil rights of



1978.] SENATE —No. 441. 9

163 patients pursuant to section three of chapter thirty A of the
164 General Laws and if the advocate and/or attending physician
165 believe that the resident has not received and comprehended
166 the information provided to him pursuant to subsection (2) of
167 this section, the proposed treatment shall not be administered,
168 pending the order of the probate court pursuant to subsection
169 (13) of this section. In this instance, the advocate and/or at-
-170 tending physician shall petition the probate court for a judg-
-171 ment on whether the proposed treatment shall be administered.
172 This petition shall attest to the resident’s inability to manifest
173 consent and shall set forth the reasons of the advocate and/or
174 attending physician for reaching this conclusion. A copy of
175 this petition shall be served upon the resident’s guardian, tern-
-176 porary guardian, spouse and/or next of kin and upon the ad-
-177 vocate or attending physician, if either did not participate in
178 the filing of this petition, on the same day that it is filed with
179 the clerk of the probate court. This petition shall be filed
180 within two judicial days after the attempt to obtain the con-
-181 sent of theresident.
182 (11) If the advocate and/or the attending physician have
183 petitioned the probate court to make a judgment on whether
184 the proposed treatment shall be administered, the advocate,
185 attending physician, spouse, next of kin, guardian or temporary
186 guardian of the resident may file a response to a petition filed
187 pursuant to subsection (10) of this section. This response may
188 contain a request for the probate court to enjoin the admin-
-189 istration of any such treatment. This response shall be filed
190 with the clerk of the probate court within four judicial days
191 of the filing of a petition by the advocate and/or attending
192 physician pursuant to subsection (10) of this section. A copy
193 of this response shall be served upon the attending physician
194 and/or advocate on the same day that it is filed with the clerk
195 of the probate court, if either did not participate in the filing
196 of the response.

197 (12) The probate court shall appoint an independent medi-
-198 cal expert on behalf of the resident to examine the resident’s
199 physical, mental or emotional condition, if such conditions are
200 uncertain or in dispute, unless the resident is financially able
201 to obtain such expert testimony.
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202 (13) The probate court shall conduct a hearing within no
less than six judicial days, but within no more than eight ju-
dicial days, of the filing of the petition of the attending phy-
sician and/or advocate pursuant to subsection (10) of this
section. The advocate shall represent the resident at this hear-
ing and may request a continuance for a maximum of ten ju-
dicial days. The advocate and the attending physician may
present witnesses and independent evidence and may cross ex-
amine. Evidentiary questions shall be governed by the Mas-
sachusetts Rules of Civil Procedure.

203
204
205
206
207
208
209
210
211

The probate court shall determine by clear and convincing
evidence whether the proposed treatment:

212
213

a) would be beneficial;214
b) is justified by a compelling interest; and215
c) is generally regarded as sound by the medical profession.216
The probate court shall determine by clear and convincing

evidence whether there are no less drastic interventions which
would likely achieve the same or a similar result as the pro-
posed treatment.

217
218
219
220
221 In making the treatment decision, the probate court shall

give consideration to any previous decisions made by the resi-
dent in similar circumstances when the resident was capable
of manifesting consent.

222
223
224
225 If the probate court so determines, it shall issue an order

which authorizes the administration of the treatment. This
order shall specify;

226
227
228 a) the specific treatment authorized;
229 b) the period during which the attending physician may ad-

minister the treatment: and230
231 c) limitations on the frequency and extent of the admin-

istration of this treatment.232
The period for which the administration of the treatment is

authorized shall not exceed six months.
233
234
235 (14) A person aggrieved by a probate court judgment made

pursuant to subsection (13) of this section may appeal to the
appeals court or, subject to the provisions of section ten of
chapter two hundred and eleven A, to the full court of the
supreme judicial court within five judicial days of the probate
court judgment.

236
237
238
239
240
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241 (15) Within sixty days after the order of the probate court
242 and within each sixty days thereafter for which the treatment
243 is authorized or within such period or periods as the probate
244 court shall authorize, the advocate shall meet with the resi-
-245 dent to determine:
246 a) the extent of any change in the physical, mental or emo-
-247 tional condition of the resident;
248 b) whether the resident has acquired an ability to manifest
249 consent; and
250 c) whether the attending physician is complying with the
251 court order.
252 During the period of authorization, the advocate and/or at-
-253 tending physician shall petition the probate court to reconsider
254 its determination if either or both believe that:
255 a) a change or lack of change in the mental, physicial or
256 emotional condition of the resident necessitates a change in
257 his or her treatment regimen;
258 b) whether the resident has acquired an ability to manifest
259 consent;
260 c) the attending physician is not complying with the probate
261 court order; or
262 d) an advance in medical science or a shift in prevailing
263 medical or psychiatric opinion suggests that an alternative
264 treatment would be more beneficial and/or would involve a
265 lesser degree of risk to the resident.
266 (16) If the probate court finds that a resident for whom
267 it has authorized the administration of treatment has acquired
268 an ability to manifest consent during the period for which
269 administration of the treatment is authorized, it shall require
270 the attending physician to seek the consent of the resident
271 to the continued administration of the treatment.
272 If the probate court finds that the attending physician has
273 violated its order, it shall make appropriate orders in its dis-
-274 cretion. If the probate court finds that the physical, mental or
275 emotional condition of the resident has changed significantly
276 during the period for which the administration of a treatment
277 is authorized to the extent that a premise upon which the
278 court’s treatment decision was based has been altered, it shall
279 request the attending physician to present evidence that the
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treatment should be continued. Upon reviewing this evidence,
the probate court shall make appropriate orders in its dis-
cretion.

280
281
282

(17) The attending physician may terminate the admin-
istration of any treatment authorized by the probate court
pursuant to subsection (13) of this section or may diminish
the frequency or extent of the treatment prior to the expira-
tion of the period authorized by the probate court for the ad-
ministration of this treatment if he or she believes this ter-
mination or diminution to be in the best Interest of the resi-
dent. Within twenty-one days prior to the expiration of the
period of authorization, the attending physician may petition
for reauthorization for another period not to exceed six months
for the continued administration of the authorized treatment,
and may petition the probate court within twenty-one days
prior to the expiration of each six month period of reauthor-
ization thereafter for the continued administration of the
treatment, if he or she believes it necessary for the continued
benefit of the resident.

283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299 (18) If the attending physician proposes any treatment

mentioned in subsection (2) of this section, except surgery,
and the advocate or the designee of such advocate believes or
has reason to believe that the attending physician has not pre-
sented the information required to be provided to the resident
pursuant to subsection (2) of this section in a complete, forth-
right and understandable manner, he or she shall immediately
notify the attending physician of his or her reservations and
the reason or reasons therefor. If the attending physician be-
lieves that the reservations of the advocate are justified, he or
she shall again attempt to obtain the consent of the resident.
This attempt shall be modified to accord with the reservations
of the advocate or with a mutually acceptable accommodation.
If the attending physician does not modify his attempt to ob-
tain consent to the satisfaction of the advocate, the advocate
shall petition the probate court to judge whether the informa-
tion required to be provided to the resident pursuant to sub-
section (2) of this section has been presented in a complete,
forthright and understandable manner and shall immediately
notify the attending physician of his or her intent to do so.

300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
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319 This petition shall be filed with the clerk of the probate court
320 within two judicial days of the attending physician’s last at-
-321 tempt to obtain consent. Within three judicial days of the re-
-322 ceipt of this petition, the probate court shall hold a hearing to
323 determine whether the attending physician has presented the
324 information required to be provided in a complete, forthright
325 and understandable manner. Upon reviewing the evidence, the
326 probate court shall make appropriate orders in its discretion.
327 The attending physician shall not administer the proposed
328 treatment pending the judgment of the probate court.
329 (19) No advocate or the designee of such advocate who wit-
-330 nesses any attempt by an attending physician to obtain the
331 consent of a resident shall obstruct, amend, question or express
332 opposition to any explanation offered by the attending phy-
-333 sician pursuant to subsection (2) of this section while in the
334 presence of the resident, except as provided in this subsection,
335 or otherwise interfere with the relationship between the at-
-336 tending physician and the resident. Upon the request of the
337 resident, the advocate may discuss the proposed treatment with
338 him or her in private, or the advocate may question the at-
-339 tending physician or otherwise render advice or assistance to
340 the resident at the time that consent is sought. A resident may
341 waive the presence of the advocate at the attempt to obtain
342 consent. This waiver shall be clear, explicit and voluntary. If
343 the resident is capable of writing, this waiver shall be written.
344 Nonetheless, prior to the administration of the treatment, the
345 advocate shall examine the signed consent form and the des-
-346 cription of the attending physician of his or her discussion
347 with the resident relative to the proposed treatment.
348 (20) If a resident with the capacity for consent clearly,
349 explicitly and voluntarily waives the requirements of subsec-
-350 tion (2) of this section that he be given the information spec-
-351 ified therein, the attending physician shall inform the resident
352 of all serious physicial and mental hazards of the proposed
353 treatment and the likelihood of remission or cure (a) without
354 the treatment; (b) with any alternative treatments; or (c)
355 Without any treatment. If the resident is capable of writing,
356 this waiver shall be written.
357 (21) A resident does not waive his right to refuse any treat-
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358 ment by having previously manifested his or her consent to
359 such treatment. A resident may withdraw consent to any such
360 treatment to which he or she had previously manifested con-
-361 sent at any time. If required by sound medical or psychiatric
362 practice, the attending physician shall gradually phase the
363 resident out of the treatment after the resident withdraws his
364 or her previously manifested consent if sudden cessation would
365 create a serious risk of mental or physical harm.
366 (22) The tenure of an advocate shall lapse with the expira-
-367 tion of a period of authorization or reauthorization for treat-
-368 ment.
369 (23) A resident shall not be deemed incapable of manifest-
-370 ing consent solely by virtue of being diagnosed as a mentally
371 defective, ill, disordered or abnormal person. No resident shall
372 be discharged solely because he or she has been found capable
373 of manifesting consent.
374 (24) All residents, advocates and attending physicians shall
375 be provided with a summary of the rights of residents under
376 this section, which shall be prepared by the department.
377 (25) The commissioner may promulgate such rules and reg-
-378 illations as are necessary to implement the provisions of this
379 section. Nothing in this section shall be construed to prohibit
380 the promulgation and enforcement of rules and regulations by
381 the department which restrict, prohibit or provide for the re-
-382 view of the administration of any treatment mentioned in sub-
-383 section (2) of this section. Any person who violates any pro-
-384 vision of this section shall be punished by a civil fine which
385 shall not exceed five hundreddollars.
386 (26) Nothing in this section shall be construed to prevent
387 the attending physician from administering nonorganic treat-
-388 ments.

389 (27) No defendant in a civil action of assault or battery
390 shall raise the defense of consent or immunity from liability
391 under the provisions of section seventy-nine of this chapter un-
-392 less the applicable provisions of this section have been complied
393 with. No provision of this section shall be construed to limit
394 any other rights, remedies or defenses previously existing at
395 law or equity.



1978, SENATE —No. 441.!•] 15

1
2
3
4
5
6

Section 4. If any provision of this Act or the application
thereof to any person or circumstances is held invalid, this in-
validity shall not affect other provisions or applications of the
Act which can be given effect without the invalid provision
or application. To this end, the provisions of this Act are de-
clared to be severable.




