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In the Year One Thousand Nine Hundred and Seventy-eight.
*

An Act conforming the general laws to the Massachusetts
RULES OF CRIMINAL PROCEDURE FOR DISTRICT AND SUPERIOR COURTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by theauthority of the same, as follows:

1 Section 1. The first paragraph of section 10 of chapter 211A
2 of the General Laws, as inserted by section 1 of chapter 740 of
3 the acts of 1972, is hereby amended by striking out, in lines 6
4 and 7, the words “and the probate courts” and inserting in
5 place thereof the words:
6 the probate courts, and the district courts in trials de novo;
7 and, by inserting after the words “probate courts”, in line 14,
8 the words:
9 or the district courts in trials de novo.

10 The second paragraph of said section is hereby amended by
11 inserting after the words “probate courts”, in line 3, the
12 words:
13 or the district courts in trials de novo.

1 Section 2. The thirteenthparagraph of section 27A of chap-
-2 ter 218 of the General Laws, as inserted by section 1 of chap-
3 ter 620 of the acts of 1972, is hereby amended by adding the
4 words:

5 including the power to report questions of law to the ap-
-6 peals court.

1 Section 4. Section 31 of chapter 218 of the General Laws,
2 as appealing in the Tercentenary Edition, is hereby amended

1 Section 3. Section thirty of chapter two hundred and eight-
-2 een of the General Laws is hereby repealed.
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by striking out, in line 5, the words “of appeal to the superior
court” and inserting in place thereof the words:

3
4

to appeal to and claim a jury of six in a district court or to
appeal to the superior court.

5
6

1
2

Section 6. Chapter 220 of the General Laws is hereby
amended by striking out section 13A, as most recently amend-
ed by section 73 of chapter 1114 of the acts of 1973, and insert-
ing in place thereof the following section:

1
2
3
4

Section ISA. Any person who shall wilfully disobey any law-
ful process, order, judgment, or command of the court in any
action in which injunctive relief is sought in any manner in-
volving or glowing out of a labor dispute as defined in section
twenty C of chapter one hundred forty-nine, by doling any act
or thing in or by such process, order, judgment or command
forbidden to be done by him, if the act or thing so doneby him
is of such character as to constitute also a criminal offense un-
der the laws of the commonwealth, shall enjoy the right to a
speedy and public trial for his said contempt by an impartial
jury of the Vicinity where it shall have been committed; pro-
vided that this right shall not apply to contempts committed
in the presence of the court where the punishment imposed
does not exceed three months’ imprisonment or a fine of five
hundred dollars.

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19

Section 7. Sections twelve, thirteen, and fourteen of chap-
ter two hundred and twenty-three A of General Laws are here-
by repealed.

1
2
3

Section 8. The first paragraph of section 18 of chapter 224
of the General Laws, as most recently amended by section 4 e£|
chapter 414 of the acts of 1974, is hereby further amended by
inserting after the words “speedy hearing”, in line 8, the
words:

1
2
3
4
5
6 or trial.

Section 9. Chapiter 233 of the General Laws is hereby
amended by striking out section 3, as appearing in the Tercen-

1
2

Section 5. Section thirty-two of chapter two hundred and
eighteen of the GeneralLaws is hereby repealed.
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3 tenary Edition, and inserting in place thereof the following sec-
-4 tion:
5 Section 3. No person shall be required to attend as a witness
6 in a civil case or for the defendant in a criminal case except a
7 person summonsed to attend as a witness for an indigent de-
-8 fendant in a criminal case, unless the legal fees for one day’s
9 attendance and for travel to and from the place where he is

10 required to attend are paid or tendered to him.

1 Section 10. Chapter 233 of the General Laws is hereby
2 amended by striking out section 20H, inserted by chapter 408
3 of the acts of 1970, and inserting in place thereof the follow-
-4 ing section:
5 Section 20H. If a witness has been granted immunity pur-
-6 suant to the provisions of sections twenty E and twenty F
7 by a justice of the supreme judicial court or the superior court
8 and thereafterrefuses to testify or produce evidence after being
9 so ordered by such justice, the attorney general or district at-

-10 torney shall institute contempt proceedings against such wit-
-11 ness in the court where the alleged contempt occured; and,
12 after hearing or trial, if such witness is adjudged in contempt
13 of court, he shall be punished by imprisonment in the house
14 of correction for a term not to exceed one year or until he
15 complies with the order of the court, whichever occurs first.
16 The rules of practice and procedure relative to criminal appeals
17 as provided in sections thirty-three A to thirty-three H, in-
-18 elusive, of chapter 278 shall apply to appeals under this section.

1 Section 11. Section twenty-six Aof chapter two hundred
2 and thirty-four of the GeneralLaws is hereby repealed.

1 Section 12. Chapter 234 of the General Laws is hereby
2 amended by striking out section 29, as most recently amended
3 by chapter 285 of the acts of 1972, and inserting in place there-
-4 of the following section:
5 Section 29. In a civil case each party shall be entitled to
6 four peremptory challenges. Such challenges shall be made
7 before the commencement of the trial and may be made after
8 it has been determined that a person called to serve as a juror
9 stands indifferent in the case.
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1
2

Section 14. Chapter 248 of the General Laws is hereby
amended by striking out section 1, as appearing in the Ter-
centenary Edition, and inserting in place thereof the following
section:

1
2
3
4

Section 1. Whoever is imprisoned or restrained of his lib-
erty may, as of right and of course, prosecute a writ of habeas
corpus, according to this chapter, to obtain release from such
imprisonment or restraint, if it proves to be unlawful, unless

5
6
7
8

(1) he has been committed for treason or felony, or as an
accessory before the fact thereto, and the cause has been
plainly expressed in the warrant of commitment;

9
10
11

(2) he has been convicted, or is in execution upon legal civil
process; or

12
13

(3) he has been committed on mesne process in a civil action
in which he was liable to arrest and imprisonment, provided
excessive and unreasonable bail was not required.

14
15
16

1 Section 15. Said chapter 248 is hereby further amended by
2 striking out section 25, as appearing in the Tercentenary Edi-
3 tion, and inserting in place thereof the following section;
4 Section 25. This chapter shall not affect the power of the
5 supreme judicial court, or the superior court, or a justice there-
6 of, to issue a writ of habeas corpus in its discretion, and there-
7 upon grant bail to a person for whatever cause he has been
8 committed or restrained, or to discharge him as law and jus-
9 tice require. The court shall have no nower to issue a writ of

10 habeas corpus at its discretion for
11 (1) a person who has been committed by the governor and
12 council, the senate or the house of representatives in the man-
13 ner and for the cause mentioned in the constitution, or
14 (2) a person who is imprisoned or restrained of his liberty
15 pursuant to a criminal conviction.
16 This chapter shall not affect the power of any court or magis-
-17 trate to issue a writ of habeas corpus, when necessary to bring
18 before it a prisoner for trial in a pending criminal case; or to
19 bring a prisoner to be examined as a witness in a suit or pro-

-20 ceeding, civil or criminal, pending before the court, if the per-

Section 13. Section thirty-one of chapter two hundred and
thirty-four of the General Laws is hereby repealed.
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21 sorial attendance and examination of the witness is necessary
22 for the attainment of justice.

1 Section 16. Sections one, two, nine, ten, eleven, and twelve
2 of chapter two hundred and fifty of the General Laws are here-
-3 by repealed.

1 Section 17. Chapter 250 of the General Laws is hereby
2 amended by striking out section 13, as appearing in the Ter-
-3 centenary Editon, and inserting in place thereof the follow-
-4 ing section:
5 Section 13. Upon a proceeding to reverse or avoid a con-
-6 viction of crime or to obtain the discharge of a person who is
7 held in custody thereunder, the fact that the person was under
8 the age of seventeen at the time of the conviction shall not af-
-9 feet the validity of the conviction nor entitle the person to be

10 discharged.

1 Section 18. The first paragraph of section 278 of chapter
2 261 of the General Laws, as most recently amended by chapter
3 142 of the acts of 1977, is hereby amended by striking out, in
4 line 6, the words “for review or for a writ of error” and insert-
-5 ing in place thereof the words:
6 or for review.

1 Section 19. Chapter 262 of the General Laws, as appear-
-2 ing in the Tercentenary Edition, is hereby amended by strik-
-3 ing oult the subheading “MAGISTRATES” and inserting in
4 place thereof the following subheading:

1 Section 20. Section 23 of chapter 262 of the General Laws,
2 as most recently amended by chapter 96 of the acts of 1953, is
3 hereby further amended by striking out the term “magistrate”
4 wherever it appears therein and inserting the term “bail com-
-5 missioner” in place thereof.

1 Section 21. Section 29 of chapter 262 of the General Laws,
2 as most recently amended by chapter 911 of the acts of 1973,
3 is hereby further amended by adding the following para-
-4 graph:

5 BAIL COMMISSIONERS.
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Expenses incurred by witnesses summonsed on behalf of
a defendant determined to be indigent, as well as expenses in-
curred by witnesses summonsed on behalf of the Common-
wealth, as such expenses are determined in accordance with
this section, shall be paid by the county after such witness has
certified with the court the amount of his travel and attend-
ance.

5

6
7
8
9

10
11

Section 22. Section 4 of chapter 263 of the General Laws,
as most recently amended by section 19 of chapter 591 of the
acts of 1973, is hereby further amended by adding the follow-
ing sentence:

1
2
3
4

A defendant charged with an offense punishable by imprison-
ment in state prison shall have the right to be proceeded
against by indictment except when the offense charged is
within the concurrent jurisdiction of the district and superior
courts and the district court retains jurisdiction.

5
6
7
8
9

Section 23. Chapter 263 of the General Laws is hereby
amended by striking out section 4A, as inserted by chapter
358 of the acts of 1934, and inserting in place thereof the fol-
lowing section:

1
2
3
4
5 Section IfA. A defendant charged in the district court with

an offense as to which he has the right to be proceeded against
by indictment shall have the right, except when the offense
charged is a capital crime, to waive that right. If a defendant
is so charged and requests a probable cause hearing in dis-
trict court, that request shall constitute a waiver of the right
to be proceeded against by indictment and the prosecution may
proceed upon the complaint. If a defendant waives the right
to be proceeded against by indictment, a probable cause hear-
ing shall be held in the district court unless the defendant
waives the probable cause hearing or unless the prosecutor
elects to proceed by indictment pursuant to subdivision (e) of
rule 3 of the Massachusetts Rules of Criminal procedure.

6
7
8
9

10
11
12
13
14
15
16
17

If the district attorney desires to charge a defendant who
waives indictment hereunder with an additional non-capital
crime which is not charged in the complaint upon which the
prosecution is proceeding and as to which there is the right
to be proceeded against by indictment, the district attorney

18
19
20
21
99
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23 may prepare an additional complaint charging such additional
24 crime and serve that complaint upon the defendant so as to
25 give the defendant an opportunity to waive indictment upon
26 such additional charge.

1 Section 24. Section six of chapter two hundred and sixty-
-2 three of the General Laws is hereby repealed.

1 Section 25. Chapter 263 of the General Laws is hereby
2 amended by striking out section 7, as appearing in the Ter-
-3 centenary Edition, and inserting in place thereof the following
4 section:
5 Section 7. A person shall not be held to answer on a second
6 indictment or complaint for a crime of which he has been
7 acquitted upon the facts and merits.

1 Section 26. Section twenty-three of chapter two hundred
2 and seventy-two of General Laws are hereby repealed.

1 Section 27. Sections three and fourteen of chapter two hun-
-2 dred and seventy-five of the General Laws are hereby repealed.

1 Section 28. Chapter 276 of the General Laws is hereby
2 amended by striking out section 22, as most recently amended
3 by section 21 of chapter 313 of the acts of 1959, and inserting
4 in place thereof the following section:
5 Section 22. Upon complaint made to any justice that a crime
6 has been committed, he shall examine on oath the complainant
7 and any witnesses produced by him, reduce the complaint to
8 writing, and cause it to be subscribed by the complainant, and,
9 if it appears that a crime has been committed, shall issue a

10 summons or warrant in compliance with the provisions of sub-
-11 division (a) of rule 6 of the Massachusetts Rules of Criminal
12 Procedure.

1 Section 29. Sections twenty-three and twenty-four of chap-
-2 ter two hundred and seventy-six of the General laws are here-
-3 by repealed.

1 Section 30. Section 25 of chapter 276 of the General Laws,
2 as most recently amended by chapter 698 of the acts of 1968,
3 is hereby further amended by striking out, in lines 1 and 2, the
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4 words “Such summons shall fix a day and hour of appearance
5 for trial, and shall, except as hereinafter provided,” and insert-
-6 ing in place thereof the words:
7 A summons shall.

1 Section 31. Section twenty-six of chapter two hundred and
2 seventy-six of the General Laws is hereby repealed.

1 Section 32. Sections 29 to 31, inclusive, of chapter 276 of
2 the General Laws, as appearing in the Tercentenary Edition,
3 are hereby amended by striking out the term “magistrate”
4 wherever it appears in and inserting the term “bail commis-
-5 sioner” in place thereof.

1 Section 33. Section thirty-four of chapter two hundred and
2 seventy-six of the General Laws is hereby repealed.

1 Section 34. Section 37A of chapter 276 of the General
2 Laws, as amended by section 23 of chapter 313 of the acts of
3 1959, is hereby further amended by striking out the first sen-
-4 fence and inserting in place thereof the following sentence:
5 If a person is charged with a capital crime and brought be-
-6 fore a district court for the initial appearance, the superior
7 court may assign counsel upon his petition and upon certifica-
-8 tion of the charge to the superior court by the clerk of the dis-
-9 trict court.

1 Section 35. Sections thirty-nine and fifty of chapter two
2 hundred and seventy-six of the General Laws are hereby re-
-3 pealed.

1 Section 36. Sections 64 and 66 of chapter 276 of the Gen-
-2 eral Laws, as appearing in the Tercentenary Edition, are here-
-3 by amended by striking out the term “magistrate” wherever it
4 appears therein and inserting the term “bail commissioner” in
5 place thereof.

1 Section 37. Section 79 of chapter 276 of the General Laws,
2 as most recently amended by section 26 of chapter 313 of the
3 acts of 1959, is hereby further amended by striking out the
4 term “magistrate” wherever it appears therein and inserting
5 the term “bail commissioner” in place thereof.
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1 Section 38. Section eighty-two of chapter two hundred and
2 seventy-six of the General Laws is hereby repealed.

Section 39. Section 85 of chapter 276 of the General Laws,
as most recently amended by chapter 288 of the acts of 1976,
is hereby further amended by striking out the third, fourth
and fifth sentences thereof.

1
2
3
4

Section 40. Section 1 of chapter 277, as most recently
amended by section 1 of chapter 315 of the acts of 1977, is
hereby further amended by striking out, in line 4, the word
“thirty-five” and inserting in place thereof the word:

1
2
3
4

forty-five.5

Section 41. Chapter 277 of General Laws is hereby amend-
ed by striking out section 2, as most recently amended by sec-
tion 2 of chapter 235 of the acts of 1966, and inserting in
place thereof the following section:

1
2
3
4
5 Section 2. The clerk of the superior court for criminal busi-

ness in Suffolk county shall, not less than twenty-eight days
before the first Mondays of January and July, respectively, is-
sue writs of venire facias for forty-five veniremen of whom
thirty-nine shall be from Boston and two each from Chelsea,
Revere and Winthrop. From these forty-five veniremen the
court shall then select twenty-three grand jurors to serve in
said court, who shall serve for each sitting thereof for six
months and until another grand jury has been impanelled in
their stead.

6
7
8
9

10
11
12
13
14

1 Section 42. Section 2A of chapter 277 of the General Laws,
as most recently amended by section 10 of chapter 415 of the
acts of 1977, is hereby further amended by striking out, in
lines 5 and 6, the words “thirty-five veniremen” and inserting
in place thereof the words:

2
3

t 4
5
6 forty-five veniremen.

1 Section 43. Section 2C of chapter 277 of the General Laws
2 is hereby amended by striking out, in line 3, the words “thirty-
3 five veniremen” and inserting in place thereof the words:
4 forty-five veniremen.
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I

Section 44. Section 2D of chapter 277 of the General Laws,
inserted by section 2 of chapter 809 of the acts of 1975, is here-
by amended by striking out, in lines 3 and 4, the words “thirty-
five veniremen” and inserting in place thereof the words:

1
2
3
4

forty-five veniremen.5

Section 45. Section 2E of chapter 277 of the General Laws,
inserted by section 2 of chapter 315 of the acts of 1977, is
hereby amended by striking out, in line 3, the words “thirty-
five veniremen” and inserting in place thereof the words:

1
2
3
4

forty-five veniremen.5

Section 46. Sections seven, eight, nine, ten, twelve, thirteen,
and seventeen of chapter two hundred and seventy-seven of the
General Laws are hereby repealed.

1
2
3

1
2
3

Section 47. Section 34 of chapter 277, as appearing in the
Tercentenary Edition, is hereby amended by striking out, in
line 1, the word “quashed” and inserting in place thereof the
word:4

5
6

dismissed; and by striking out, in line 5, the words “under
section forty.”

1
2

Section 48. Section thirty-five A of chapter two hundred
and seventy-seven of the General Laws is hereby repealed.

1 Section 49. Section 38 of chapter 277, as most recently
amended by section 8 of chapter 1071 of the acts of 1971, is
hereby further amended by striking out, in line 8, the words
“under section forty.”

2
3
4

1 Section 50. Sections forty and forty-six of chapter two hun-
-2 dred and seventy-seven of the General Laws are hereby re-
-3 pealed.

1 Section 51. Section 47 of chapter 277 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by inserting after the word “seventy-two”, in line 5, the
4 words:
5 and the Massachusetts Rules of Criminal Procedure.

1 Section 52. Section forty-seven Aof chapter two hundred
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2 and seventy-seven of the General Laws is hereby repealed.

1 Section 53. Sections fifty-one and fifty-two of chapter two
2 hundred and seventy-seven of the General Laws are hereby
3 repealed.

1 Section 54. Section 66 of chapter 277 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out, in lines 4 and 5, the words:
4 at the expense of the commonwealth.

1 Section 55. Sections sixty-nine, seventy A, seventy-one,
2 seventy-four, seventy-five, seventy-six, and seventy-seven of
3 chapter two hundred and seventy-seven of the General Laws
4 are hereby repealed.

1 Section 56. Sections two A, three, six, eleven, seventeen,
2 and twenty-seven of chapter two bundled and seventy-eight of
3 the General Laws are hereby repealed.

1 Section 57. Section 28 of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out, in line 3, the words “except a judgment upon a
4 plea in abatement.”

1 Section 58. Chapter 278 of the General Laws is hereby
2 amended by striking out section 28E, as most recently amended
3 by section 16 of chapter 740 of the acts of 1972, and inserting
4 in place thereof the following section:
5 Section 28E. An appeal may be taken by and on behalf of
6 the commonwealth by the attorney general or a district at-
-7 torney from the district court to the appeals court in all crim-
-8 inal cases from a decision, order- or judgment of the court (1)
9 allowing a motion to dismiss an indictment or complaint, or

10 (2) allowing motion to suppress evidence.
11 An appeal may be taken by and on behalf of the common-
-12 wealth by the attorney general or a district attorney from the
13 superior court to the supreme judicial court in all criminal
14 cases from a decision, order or judgment of the court (1) al-
-15 lowing a motion to dismiss an indictment or complaint, or (2)
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16 allowing a motion for appropriate relief under the provisions
17 of suMivision (c) of rule 13 of the Massachusetts Rules of
18 Criminal Procedure.
19 An application for an appeal from a decision, order or judg-
-20 ment of the superior court determining a motion to suppress
21 evidence prior to trial may be filed in the supreme judicial
22 court by a defendant or by and on behalf of the commonwealth
23 by the attorney general or a district attorney. If a single jus-
-24 tice or the chief justice determines that the administration
25 of justice would be facilitated thereby, he may grant an inter-
-26 locutory appeal. If an appeal is granted, a single justice shall
27 hear the same or shall report the same to the full court or to
28 the appeals court for hearing; provided, that if such applica-
-29 tion is denied of if such application is granted but the inter-
-30 locutory appeal is heard by a single justice, the determination
31 of the motion to suppress evidence shall be open to review by
32 the full court after trial in the same manner and to the same
33 extent as determinations of such motions not appealed under
34 the interlocutory procedure herein authorized.
35 Rules of practice and procedure with respect to appeals au-
-36 thorized by this section shall be the same as those now appli-
-37 cable to criminal appeals under sections thirty-three A through
38 thirty-three G, inclusive.

1 Section 59. Sections twenty-nine and twenty-nine Aof
2 chapter two hundred and seventy-eight of the General Laws
3 are hereby repealed.

1 Section 60. Chapter 278 of the General Laws is hereby
2 amended by striking out section 298, inserted by section 1 of
3 chapter 262 of the acts of 1962, and inserting in place thereof
4 the following section:
5 Section 298. If a defendant in any criminal proceeding in a
6 district court who, having a right to counsel, has not been rep-
-7 resented by counsel and has not properly waived his right to
8 counsel, has entered a plea of guilty, such defendant may with-
-9 draw such plea as a matter of right at any time prior to im-

10 position of sentence by the court.
1 Section 61. Sections twenty-nine C, thirty, thirty A, thirty-
-2 one, thirty-one A, thirty-one B, and thirty-one C of chapter
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3 two hundred and seventy-eight of the General Laws are hereby
4 repealed.

1 Section 62. Section 32 of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out, in line 1, the word “exceptions”, in line 5, the
4 word “exceptions”, and in line 6, the words “expected to.”

1 Section 63. Section 32A of chapter 278 of the General
2 Laws, as inserted by section 1 of chapter 634 of the acts of
3 1964, is hereby amended by striking out the word “exceptions”
4 in line 2 and line 6.

1 Section 64. Section 33 of chapter 278 of the General Laws,
2 as most recently amended by section 350 of chapter 1114 of
3 the acts of 1973, is hereby further amended by striking out, in
4 line 3, the word “exception.”

1 Section 65. Section 33A of chapter 278 of the General Laws,
2 as most recently amended by section 2 of chapter 540 of the
3 acts of 1974, is hereby further amended by striking out the last
4 sentence.

1 Section 66. Section 338 of chapter 278 of the General
2 Laws, as most recently amended by section 1 of chapter 352
3 of the acts of 1955, is hereby further amended by striking out,
4 in lines 9 and 10, the words “and whose exceptions thereto
5 have been seasonably saved.”

1 Section 67. The first paragraph of section 4of chapter 279
2 of the General Laws, as most recently amended by section 17
3 of chapter 740 of the acts of 1972, is hereby further amended
4 by striking out the first and second sentences and inserting in
5 place thereof the following sentence:
6 Sentence shall be imposed upon conviction of a crime, regard-
-7 less of whether an appeal has been taken, except as otherwise
8 provided in section forty-seven in case of a conviction of a
9 capital crime.

1 Section 68. Section four Aof chapter two hundred and
2 seventy-nine of the General Laws is hereby repealed.
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