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By Mr. McCarthy, a petition (accompanied by Bill, Senate, No. 680) of
Robert E. McCarthy, Elaine Noble, Barbara E. Gray, Lois G. Pines and
others for legislation to clarify the operation of dower on certain interests.
The Judiciary.
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In the Year One Thousand Nine Hundred and Seventy-eight

An Act clarifying theoperation of dower on certain
INTERESTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 186 of the General Laws is hereby
2 amended by striking out sections 1 and 2 and inserting in place
3 thereof the following sections:
4 Section 1. If land is demised for the term of one hundred
5 years or more, the term shall, so long as fifty years thereof
6 remain unexpired, be regarded as an estate in fee simple as
7 to everything concerning the descent and devise thereof,
8 upon the decease of the owner, the right of dower as defined
9 in section one of chapter one hundred and eighty-nine therein,

10 the sale thereof by executors, administrators, guardians, con-
-11 servators or trustees, the levy of execution thereon, and the
12 redemption thereof if mortgaged or taken on execution; and
13 whoever holds as lessee or assignee under such a lease shall,
14 so long as fifty years of the term remain unexpired, be re-
-15 garded as a freeholder for all purposes.
16 Section 2. If dower as defined in section one of chapter one
17 hundred and eighty-nine is assigned out of such land, the
18 husband or widow and his or her assigns shall pay to the
19 owner of the unexpired residue of the term one third of the
20 rent reserved in the lease under which the wife or husband
21 held the term.

1 Section 2. Chapter 189 of the General Laws is hereby
2 amended by striking out sections 3 and 4 and inserting in
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3 place thereof the following sections:
4 Section 3. A surviving spouse shall not be entitled to dower
5 in wild land, except woodlots or other land used with the farm
6 or dwelling house of the deceased spouse.
7 Section Jf. If the heir or other person who claims under
8 a spouse redeems the land in which his surviving spouse has
9 dower from a mortgage which was in force at his death, the

10 surviving spouse shall either repay such part of the money
11 which was paid by the person so redeeming as shall be equal to
12 the proportion which the interest in the land mortgaged bears
13 to the whole value thereof or, at his election, such surviving
14 spouse shall be entitled to dower according to the value of the
15 estate after deducting the money paid for redemption.

1 Section 3. Said chapter 180 is hereby further amended by
2 striking out sections 7 to 16, inclusive, and inserting in place
3 thereof the following ten sections:
4 Section 7. A person may be barred of dower in all the land
5 of such person’s spouse by a jointure settled with assent
6 before the marriage, if such jointure consists of a freehold
7 estate in land for life at least and is to take effect in possession
8 or profits immediately upon the death of such spouse. Assent
9 to such jointure shall be expressed, if such is of full age, by

10 becoming a party to the conveyance by which it is settled, or,
11 if a minor, by joining with the parent or guardian of such per-
-12 son in such conveyance.
13 Section 8. A pecuniary provision, made for the benefit of
14 an intended spouse and in lieu of dower, shall, if assented to
15 as provided in the preceding section, bar dower in all the
16 land of the person to whom such intended spouse is to marry.
17 Section 9. Such jointure or pecuniary provision, if made
18 after marriage, or made before marriage and without the
19 assent of the intended spouse, shall bar dower, unless within
20 six months after the death of the person to whom such spouse
21 is married, an election is made to waive such jointure or
22 provision. If the person dies while absent from his spouse,
23 such spouse shall have six months after notice of the death
24 within which to make such election; and such spouse shall in
25 all cases have six months after notice of the existence of such
26 jointure or provision within which to make such election.
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27 Section 10. If a spouse is entitled by law, by deed of
28 jointure, or under the will of the person to whom such spouse
29 is married, to an undivided interest in his land either for life
30 or during the time in which such spouse is a surviving spouse,
31 such interest may be assigned to such spouse, in whatever
32 counties the land lies, by the probate court for the county in
33 which the estate of the deceased spouse is settled. Such as-

.34 signment may be made upon petition or, if such surviving
*35 spouse does not petition therefor within one year after the
36 death, upon petition by an heir or devisee of such deceased
37 spouse, by any person having an estate in the land subject to
38 such interest, or by the guardian or conservator of any such
39 heir, devisee or person, or by an executor or administrator if
40 theprobate court finds that thepersonal property will probably
41 be insufficient to pay the debts and legacies of the decedent
42 or charges of administration.
43 Section 11. Upon such petition, the court shall issue a war-
-44 rant to three disinterested persons as commissioners, who
45 shall be sworn to perform their duty faithfully and impartially
46 and who shall set off the interest of the surviving spouse by
47 metes and bounds if it can be so done without damage to the
48 whole estate. But if the estate out of which the interest of
49 the surviving spouse is to be assigned consists of a mill or
50 other tenement which cannot be divided without damage to
51 the whole, such interest may be assigned out of the rents or
52 profits thereof, to be had and received by such spouse as a
53 tenant in common with the other owners of the estate.
54 Section 12. If a surviving spouse is entitled to an undivided
55 interest in land which is owned by the deceased spouse as
56 tenant in common, the probate court, upon petition by the
57 surviving spouse or by any person entitled to petition for
58 assignment of the interest in such land, after notice as in
59 case of other partitions, may empower the commissioners to
60 make partition of the land so owned in common, and then
61 to assign to the surviving spouse the interest in the portion
62 set off to the estate of the deceased spouse.
63 Section 13. If a surviving spouse is entitled to an interest
64 in land of which the deceased spouse died seized, the sur-
-65 viving spouse may, without having such interest assigned, con-
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Section Ilf. No surviving spouse of a deceased person shall
make claim for an interest in the real estate of such deceased,
or begin any proceedings for the recovery thereof, unless such
claim or action is made or begun within twenty years after
the decease, or after he or she has ceased to occupy or receive
the profits of his or her share of such real estate, except that
if at the time of such decease the surviving spouse is absent
from the Commonwealth, a minor, insane or imprisoned, he
or she may make such claim or begin such proceeding at any
time within twenty years after such disability ceases.
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82 Section 15. If a person is lawfully evicted of land which has

been assigned to such spouse as dower or settled as jointure,
or is deprived of a provision made by will or otherwise in lieu
of dower, such persons may be endowed anew in like manner
as if such assignment, jointure or other provision had not been
made.
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88 Section 16. After the expiration of a period of ten years

from the recording of any conveyance no spouse of any party
making the conveyance shall make any claim to dower in the
land conveyed unless within such period the spouse has re-
corded in the registry of deeds for the country or district where
the land lies a notice identifying the conveyance and the place
in the public records of its recording and stating that dower
may be claimed in the land thereby conveyed. A reference to
such notice shall be noted on the margin of the record of the
conveyance.
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tinue to occupy such land with the heirs or devisees of the
deceased, or to receive share of the rents or profits thereof,
so long as such heirs or devisees do not object thereto; and
when the heirs or devisees or any of them desire to hold or
occupy their share in severalty, the surviving spouse may
claim such interest and shall have it assigned.
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