
By Mr. McCarthy, a petition (accompanied by bill, Senate, No. 685) of
Robert E. McCarthy for legislation to provide for the protection and wel-
fare of certain children. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-eight.

An Act to provide for the protection and welfare of certain

CHILDREN.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1 Chapter 149 of the General Laws is hereby
2 amended by inserting after section 104 the following new sec-
-3 tion: -

4 Section 10If A. Whoever, with knowledge that a person is a
5 child under eighteen years of age, or who while in possession
6 of such facts that he should have reason to know that such
7 person is a child under eighteen years of age, hires, employs,
8 procures, uses, causes or encourages such child to pose or be
9 exhibited in a state of nudity or to participate or engage in

10 any act that depicts, describes or represents sexual conduct for
11 the purpose of visual representation or reproduction in any
12 book, magazine, pamphlet, motion picture film, photograph or
13 picture shall be punished by imprisonment in the state prison
14 for a term of not less than five nor more than seven years, or
15 by a fine or not less than five nor more than seven thousand
16 dollars, or by both such fine and imprisonment.
17 It shall be an affirmative defense in any prosecution pur-
-18 suant to this section if the evidence proves that such visual
19 representation or reproduction of any posture or exhibition in
20 a state of nudity was produced, processed, published, printed
21 or manufactured for a bona fide scientific or medical purpose,

for an educational or cultural purpose for a bona fide school,
23 museum or library, or where the purpose or intent of such
24 representation or reproduction is not the sexual stimulation,
25 gratification or excitement of the viewer thereof.
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For purposes of this section, the words “nudity” and “sexual
conduct” shall have the same meaning as that defined in sec-
tion thirty-one of chapter two hundred and seventy-two.
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Section 2. Chapter 272 of the General Laws is hereby
amended by inserting after section 29 the following new sec-
tion:
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4 Section 29A. Whoever disseminates any visual material

that contains a representation or reproduction of any posture
or exhibition in a state of nudity or of any act that depicts,
describes or represents sexual conduct participated or en-
gaged in by a child who is under eighteen years of age, know-
ing the contents of such visual material or with sufficient facts
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in his possession to have knowledge of the contents thereof,
with the intent to disseminate the same, shall be punished in
the state prison for a term of mot less than five nor more than
seven years, or by a fine of not less than five nor more than
seven thousand dollars, or by both such fine and imprisonment.
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15 It shall be an affirmative defense in any prosecution pur-

suant to this section if the evidence proves that such dissemi-
nation of any visual material that contains a representation
or reproduction of any posture or exhibition in a state of
nudity was produced, processed, published, printed or manu-
factured for a bona fide scientific or medical purpose, for an
educational or cultural purpose for a bona fide school, museum
or library, where the purpose or intent of such representation
or reproduction is not the sexual stimulation, gratification or
excitement of the viewer thereof, or where the person who is
so represented or reproduced in a state of nudity is over the
age of eighteen year's.
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For the purposes of this section and section thirty A, the de-
termination of whether the child in any visual material pro-
hibited hereunder is under eighteen years of age may be made
by the personal testimony of such child, by the testimony of a
person who produced, processed, published, printed or manu-
factured such visual material that the child therein was known
to him to be under eighteen years of age, by testimony of a
person who observed the visual material or by expert medical
testimony as to the age of the child based upon the child’s
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36 physical appearance, by inspection of the visual material, or by
37 any other method authorized by any general or special law
38 or by any applicable rule of evidence.

1 Section 3. Chapter 272 is hereby further amended by in-
-2 serting after section 30 the following new section:
3 Section 30A. The superior court shall also have jurisdiction
4 to enjoin 'the dissemination of any visual material that contains
5 a representation or reproduction of any posture or exhibition
6 in a state of nudity or of any act that depicts, describes or rep-
-7 resents sexual conduct participated or engaged in by a child
8 who is under eighteen .years of age. The procedure for issuance
9 of such injunction shall be the same as that provided in sec-

-10 tion thirty of this chapter, and is in addition to criminal pro-
-11 ceedings initiated under any provisions of the General Laws,
12 and not a condition precedent thereto.

1 Section 4. Chapter 272 is hereby further amended by strik-
-2 ing the first paragraph in section 31 and inserting in place
3 thereof the following: As used in sections twenty-eight,
4 twenty-eight C, twenty-eight D, twenty-eight E, twenty-nine,
5 twenty-nine A, thirty and thirty A, the following words shall,
6 unless the context requires otherwise, have the following mean-

-7 ings;

1 Section 5. Section 31 of said chapter 272 is hereby further
2 amended by inserting after the second sentence in the defini-

-3 tion of “Nudity” the following: In the case of pre-pubertal
4 persons nudity shall mean uncovered or less than opaquely
5 covered pre-pubertal human genitals or pubic areas.

1 Section 6. Said section 31 is hereby further amended by
2 inserting after the definition of “Sexual excitement” the fol-
-3 lowing definition:
4 “Visual material,” any motion picture film, picture, photo-
-5 graph or any book, magazine or pamphlet that contains a
6 picture, photograph or similar visual representation or repro-
-7 duction. Undeveloped photographs, pictures, motion picture
8 films and similar visual representation or reproductions may be
9 visual materials notwithstanding that processing, development
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10 or similar acts may be required to make the contents thereof
11 apparent.

1 Section 7. Said chapter 272 is hereby further amended by
2 striking the words “sections twenty-eight and twenty-nine” in
3 section 32 and inserting in place thereof the following: sec-
-4 tions twenty-eight, twenty-nine and twenty-nine A.


