
No. 720SENATE
By Mr. Sisitsky, a petition (accompanied by bill, Senate, No. 720) ol

Alan D. Sisitsky for legislation to provide judicial procedure for the fore-
closure of real estate mortgages. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-eight.

An Act to provide judicial procedure for the foreclosure of
REAL ESTATE MORTGAGES.

Be it enacted by theSenate and House ofRepresentatives in General
Court assembled, and by theauthority of the same, as follows:

1 Section 1. Chapter 186 of the General Laws is hereby
2 amended by adding to section 13, as most recently amended by
3 chapter 416 of the Acts of 1973, the following: —”, or by the
4 foreclosure of any mortgage on said premises, or any sale
5 pursuant thereto.”

1 Section 2. Chapter 186 of the General Laws is hereby
2 amended by adding after section 13 of said chapter the follow-

4 Section ISA. Whenever a mortgage has been foreclosed pur-
-5 suant to sale or otherwise, the mortgagee shall, within ten days
6 after such foreclosure, notify all tenants residing in the premi-
-7 ses foreclosed upon of the date of the foreclosure, the mort-
-8 gagee’s name, business address, and telephone number and that
9 tenants are to pay to said mortgagee any and all rents accruing

10 after the date of the notice.
11 No fourteen-day notice to quit from an owner of residential
12 premises shall be sufficient to determine any lease or estate-at-
-13 will where the rent not paid to the owner was paid to a person
14 claiming to be a mortgagee under a notice required by this
15 chapter; provided, however, that nothing herein shall preclude
16 an owner otherwise entitled to do so from determining a lease
17 or an estate-at-Will by a fourteen-day notice to quit for non-
-18 payment of rent for the failure or neglect of the tenant to pay
19 rents due prior to the receipt of said notice. No fourteen-day
20 notice for nonpayment of rent from a mortgagee shall be suf-
-21 ficierit to determine a lease or estate-at-will where the failure

©lff (Eomnunnitfaltb of Massachusetts

ing section:—



SENATE— No. 720. [Mar.2

22 or neglect of the tenant to pay rent to said mortgagee was
caused by the failure of the mortgagee to send a notice under
this section; provided, however that nothing herein shall pre-
vent a mortgagee from determining a lease or estate-at-will by
a fourteen-day notice to quit for nonpayment of any rents
which has accrued to the owner prior to the foreclosure or
which accrued to the mortgagee after the tenant’s receipt of
the notice required by this chapter.
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Any notice under this chapter shall be in writing and shall
be posted in a conspicuous place upon the premises and mailed
to each tenant residing in the premises by certified mail re-
turn receipt requested.

30
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1 Section 3. Section 14 of chapter 244 of the General Laws,
as most recently amended by chapter 242 of the Acts of 1975,
is hereby further amended by inserting at the end of the first
paragraph thereof the following new sentence:— No sale under
such power shall be effectual to foreclose a mortgage of a dwell-
ing of four or fewer separate households unless such sale is
authorized by a judgment entered pursuant to the provisions of
sections seventeen C through seventeen J.
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Section 4. Chapter 244 of the General Laws is hereby fur-
ther amendedby striking out section 17C and inserting in place
thereof the following sections;

1
2
3

Section 17C. (a) No sale pursuant to any power contained
in a consumer mortgage, as defined in paragraph (g) of this
section, shall be effectual to foreclose the mortgage unless the
sale is authorized by judgment entered under the provisions of
this section and sections seventeen D through seventeen J.

4
5
6
7
8
9 (b) An action for permission to exercise a power of sale

contained in a consumer mortgage may be commenced (i) in
the land court, or (ii) in the superior, probate or, if there exists
one, housing court for any county in which any part or all of
the real estate subject to the mortgage is located or in which
any plaintiff is domiciled or has a usual place of business.

10
11
12
13
14

In the event that any part or all of said real estate is located
in Barnstable, Berkshire, Dukes, Franklin, Hampden, Hamp-
shire, Nantucket or Worcester County, any defendant may as
of right remove an action commenced in the land court to the

15
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18
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19 superior, probate, or, if there exists one, housing court for the
20 county in which any part or all of said real estate is located.
21 Such removal shall be effected by filing written notice with
22 the land court and the court to which the action is removed
23 and by serving a copy thereof by registered or certified mail
24 on all parties to the proceeding before the date for filing re-
-25 sponsive pleadings in the action.
26 (c) In any such action, the complaint shall set forth a short
27 and plain statement of the claim, including but not limited to
28 a statement of any default claimed by the plaintiff, and a
29 statement that the mortgage is a consumer mortgage as de-
-30 fined in this section. The complaint may contain demands
31 for judgment for such relief as the plaintiff may be entitled to
32 in connection with the mortgage, including but not limited to a
33 declaration that no person having an interest in the property
34 is entitled to the benefits of the Act of Congress known as the
35 Soldiers’ and Sailors’ Civil Relief Act of 1940, as amended.
36 (d) When the mortgagee claims default in any payment or
37 payments due under the mortgage, no action may be com-
-38 menced under this section unless (i) the mortgagee has given
39 to the owner of the equity of redemption of the mortgaged
40 real estate the written notice specified in the following para-
-41 graph (e), and (ii) the default in payment has not been cured
42 within thirty days as provided in the notice; provided, how-
-43 ever, that this requirement of notice shall not apply when the
44 owner has been given two such notices with respect to any two
45 distinct defaults in payment during the two-year period im-
-46 mediately preceding the commencement of the action.
47 Failure to give notice as provided in this paragraph shall be
48 an affirmative defense to any action under this section but
49 shall not affect the jurisdiction of the court.
50 (e) The notice required by the preceding paragraph (d)
51 shall be in substantially the following form:

52 NOTICE OF DEFAULT IN MORTGAGE PAYMENT
53 This is to notify you that you are in default on the mortgage
54 loan secured by your property at [address], held by the under-
-55 signed mortgage lender, because you have not paid the fol-
-56 lowing payment (s):
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57 Date Due Amount Late Charge (if any)

58 You man cure the default by paying the sum of
59 to the lender, at the address shown below on or before [date
60 which is at least thirty days after notice is mailed]. If you
61 do so, your mortgage account will be current and the lender
62 will take no further action with respect to the default.
63 If you do not cure the default by the date stated above, the
64 lender may commence an action in court and may foreclose the
65 mortgage and sell the house. It is very important that you
66 act quickly to protect your property.
67 [Any part of the following sentences may be omitted if in-
-68 applicable]. In addition, the lender may declare the entire un-
-69 paid amount of the loan immediately due and payable. If the
70 proceeds of the sale are not sufficient to pay the loan in full,
71 you may continue to be liable to pay any deficiency. You may
72 also be liable for the lender’s costs in connection with enforc-
-73 ing the lender’s rights under the mortgage.

74 [Name and address of mortgagee]
75 The notice shall be deemed given when delivered to the
76 owner or when mailed to the owner at the address of the real
77 estate.
78 If the notice given under this section includes the sentence
79 referring to liability for deficiency, it shall be deemed to be
80 the form of notice required by section seventeen B; provided,
81 that nothing in this sentence shall be construed to alter or limit
82 any other requirement of section seventeen B.
83 (f) Nothing in the preceding paragraphs (d) and (e) shall
84 be construed to alter or limit any right or power of any mort-
-85 gagee to assess cr collect any late charge, penalty, or other
86 amount due under any mortgage; provided, however, that if
87 the default specified in any notice is cured within the period
88 specified in that notice, no payment or charge shall be required
89 to cure the default other than the regular payment or pay-
-90 ments that may be in arrears and any late charge provided in
91 the note or mortgage.
92 (g) As used in this chapter, the term “consumer mortgage”
93 shall mean a mortgage of a single parcel of real estate contain-
-94 ing a dwelling suitable for occupation by not more than four
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95 family units and occupied by the record owner of the equity
96 of redemption.
97 Section 17D. (a) Notice of an action for permission to ex-
98 ercise a power of sale shall be given by the plaintiff to each
99 person appearing of record in the registry of deeds or the regis-

100 tration district of the land court in which the mortgage is re-
101 corded to have an interest in the real estate that would be ad-
102 versely affected by the foreclosure, by service upon each such
103 person of a copy of the complaint and of the notice specified in
104 the following paragraph (b), not less than fourteen days be-
105 fore the date specified in such notice for filing responsive
106 pleadings.
107 (b) Notice in substantially the following form may be
108 served by the plaintiff.
109 Court
110 , ss.
11l TO [insert the names of all defendants named in the corn-
112 plaint] and to all whom it may concern:
113 Take notice that [plaintiff] has commenced in this court an
114 action for permission to foreclose a mortgage on the premises
115 located at [address of mortgaged premises] by the exercise of
116 a power of sale as more fully described in the complaint served
117 upon you herewith. If you wish to assert any defense to such
118 foreclosure or any right under the Soldiers’ and Sailors’ Civil
119 Relief Act of 1940, as amended, you must file with the court
120 and serve upon -

, the plaintiffs’ attorney,
121 whose address is an answer or other
122 pleading stating the facts on which you claim that such fore-
123 closure should not be permitted, on or before
124 [not earlier than 14 days after service of notice]. If you fail
125 to do so, judgment by default will be taken against you for the
126 relief demanded in the complaint, and the plaintiff will be per-
127 mitted to proceed to foreclose the mortgage.

128 WITNESS Esquire
129 Judge of this Court, this day of tl9
130 [Seal] - ---- Clerk of Court
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131 This notice is issued pursuant to Massachusetts General
Laws chapter 244, §I7D.132

133 (c) (1) Service upon the owner of the equity of redemption
shall be made by personal service as provided in Rule four of
the Massachusetts Rules of Civil Procedure, as the same may
be from time to time amended.

134
135
136
137 (2) Service upon any other defendant may be made by per-

sonal service or by mailing copies of the complaint and notice
to such defendant, registered or certified mail, return receipt
requested, at such defendant’s address last known to the plain-
tiff. Service made by mail shall be deemed made when mailed.

138
139
140
141
142 (3) A copy of the notice shall be published at least once not

less than twenty-one days before the date for filing responsive
pleadings as specified therein, in a newspaper of general cir-
culation published in the town or, if no such newspaper is pub-
lished in the town, in the county in which the real estate is
situated. In addition, a copy of the notice shall be recorded
or registered in each registry of deeds and in each registry
district of the land court in which the mortgage is recorded or
registered.

143
144
145
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147
148
149
150
151 (4) If the person making service on any defendant as pro-

vided in subparagraph (1) or (2) of this paragraph (c) makes
return that after diligent search he cannot find the defendant
nor the defendant’s last and usual abode nor any other person
upon whom service can be made, or that he can find no ad-
dress at which service may be made by mail or that service
by mail was refused, the publication provided by paragraph
(3) shall be deemed sufficient service upon such defendant.
Failure to serve any person or to publish or record the notice
shall not affect the validity of the proceeding as to any person
duly served.

152
153
154
155
156
157
158
159
160
161

Section HE. (a) On or before the date specified in the no-
tice prescribed by section seventeen D, every defendant shall
serve upon the plaintiff and file with the court an answer ad-
mitting or denying the several allegations of the complaint
and containing a short and plain statement of any facts upon
which the defendant claims that foreclosure should not be
permitted. The answer shall state as a counterclaim any claim
for relief the court has power to give which at the time of

162
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166
167
168
169



1978. | SENATE —No. 720. 7

170 serving the answer the defendant has against any plaintiff, if
171 it arises out of the making or performance of the mortgage
172 that is the subject of the plaintiff’s claim and does not either
173 require for its adjudication the presence of third parties over
174 whom the court cannot acquire jurisdiction or constitute an
175 action required by law to be brought in a county other than
176 the county in which the court is sitting. No other counter-
-177 claim or cross-claim against any person shall be pleaded or
178 heard; provided, however, that nothing in this section shall be
179 deemed to alter or affect the right of any such defendant to
180 bring a separate action on any such claim in any court of corn-
-181 petent jurisdiction.
182 (b) Notwithstanding any statute or rule of court, no default
183 or judgment entered for failure to file an answer as required
184 by this section may be vacated after foreclosure pursuant to
185 such judgment, except upon a showing by the party seeking to
186 vacate that service was not made upon him as provided in sec-
-187 tion seventeen D and that he had no actual knowledge of the
188 proceeding.
189 Section 17F. In any action brought under the provisions of
190 section seventeen C, the procedure shall be governed by the
191 following rules and by the rules of procedure applicable in the
192 court in which such action is heard to the extent that such
193 rules are not inconsistent with the provisions of this chapter.
194 (a) Any discovery sought by any party shall be commenced
195 within seven days after the date for filing answers as provided
196 in section seventeen E and shall be completed within twenty-
-197 one days after the date for filing answers; provided, however,
198 that the court may for good cause shown extend the time upon
199 a motion filed and served not more than fourteen days after
200 the time for filing answers.
201 (b) The court may entertain motions for and may enter
202 partial or final summary judgment for any party pursuant
203 to the procedures provided in Rule fifty-six of the Massachu-
-204 setts Rules of Civil Procedure, as the same may be from time
205 to time amended. The court may make such interlocutory or-
-206 ders as it finds necessary to preserve the condition of the prop-
-207 erty and the rights of the parties, including an order requir-
-208 ing the mortgagor or any of the responsible parties to pay any
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209 sums due under the mortgage from time to time and an order
that the property be sold and proceeds paid into court; pro-
vided, that any motion for an order permitting sale before ad-
judication of default shall be accompanied by an affidavit set-
ting forth specific facts supporting the conclusion that the con-
dition or value of the real estate is in jeopardy. Any such sale
shall not be considered a sale following a judgment, and shall
not affect the rights of the parties in the proceeding under this
chapter.

210
211
212
213
214
215
216
217
218 (c) An action brought under the provisions of section seven-

teen C shall be heard before any other pending actions except
an action for injunctive relief or an earlier-filed action of the
same kind.

219
220
221
222 Section 17G. (a) If it appears that the plaintiff is entitled

to exercise the power of sale granted in the mortgage the court
shall enter a judgment granting permission to foreclose.

223
224

(b) If it appears that any defendant is entitled to the bene-
fits of the Act of Congress known as the Soldiers’ and Sailors’
Civil Relief Act of 1940, as amended, the court may make such
other orders and decrees, including any order for stay or any
judgment or other authorizing entry on and/or sale of the
real estate, as may be necessary to comply with the provisions
of that Act.

225
226
227
228
229
230
231

(c) Any final judgment entered under this section shall de-
clare whether the mortgage to be foreclosed is a consumer
mortgage as defined in section seventeen C.

232
233
234

(d) If it appears that the plaintiff is not entitled to fore-
close, the court shall dismiss the complaint, and said dismissal
shall bar any subsequent action under section seventeen C
based on defaults that are alleged or could properly have been
alleged in the said complaint.

235
236
237
238
239
240 Section 17H. (a) A foreclosure effected by exercise of the

power of sale pursuant to a judgment entered under paragraph
(a) of section seventeen G or a foreclosure effected by sale or
entry or otherwise pursuant to a judgment entered underpara-
graph (b) of section seventeen G may be approved by the court
at any time after the expiration of the period for appeal from
said judgment. There shall be no appeal from or exception
from such approval.

241
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244
245
246
247
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248 (b) The period of thirty days within which a copy of the
249 notice of sale and an affidavit are required to be recorded by
250 section fifteen and the period of thirty days within which a
251 memorandum or certificate of entry is required to be recorded
252 by section two shall be computed from the time that the court
253 approved the sale or entry as provided in this section.
254 Section 11J. A copy of the judgment permitting foreclosure
255 and the approval thereof may be recorded or registered in the
256 registry of deeds or in the registry district of the land court in
257 which the mortgage is recorded or registered, and if so record-
-258 ed shall be conclusive evidence of the plaintiff’s right to fore-
-259 close and of compliance with the provisions with the Soldiers’
260 and Sailors’ Civil Relief Act of 1940, as amended, as against
261 all named defendants in the proceeding.
262 Section 17K. The provisions of sections seventeen A, seven-
-263 teen B, and paragraph (a) of section seventeen C shall not be
264 waived, and any agreement to waive them or covenant not to
265 rely upon them made before suit is commenced shall be void.

1 Section 5. Chapter 57 of the Acts of 1943, as most recently
2 amended by chapter 105 of the Acts of 1959, is hereby further
3 amended by inserting after the last sentence of paragraph (1)
4 the following new sentence: Any final judgment or order
5 shall include a declaration that the mortgage to be foreclosed
6 is or is not a consumer mortgage as defined in section seven-
-7 teen C of chapter two hundred and forty-four of the General
8 Laws.

1 Section 6. Said chapter 57 of the Acts of 1943 is hereby
2 further amended by inserting after the last sentence thereof
3 the following new paragraph:
4 An action for permission to exercise a power of sale brought
5 under the provisions of section seventeen C of chapter two
6 hundred and forty-four of the General Laws shall not be sub-
-7 ject to the provisions of this chapter.








