
SENATE No. 786
By Mr. Timilty, a petition (accompanied by bill, Senate, No. 736) of

Joseph F. Timilty, John J. Droney and John L. Kerry for legislation to
eliminate the trial by denovo system. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-eight

An Act for the eliminating of the trial denovo system.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 218 of the General Laws is hereby
2 amended by adding the following new sections:

3 Section 26 A. ELECTION OF TRIAL BY JURY
4 Any person charged with an offense under the jurisdiction
5 of the District Courts as described in section twenty-six of
6 chapter two hundred and eighteen of the General Laws shall
7 have the right to claim either a trial by jury in the district
8 court or a trial before the district court sitting without a jury.
9 Requests for trial by jury shall be filed with the court in

10 writing, not later than ten days after the defendant is ar-
il raigned except that the court may, for good cause shown,
12 extend the time within which a request for trial by jury may
13 be filed. In the event a defendant is not represented by coun-
-14 sel at arraignment, the court shall enter a trial by jury request
15 on the defendants behalf. A defendant who has filed a timely
16 request for trial by jury shall, unless he pleads guilty or
17 executes a written waiver of trial by jury, be tried by the dis-
-18 trict court sitting with a jury of six.

19 Section 268. WAIVER OF TRIAL BY JURY
20 A defendant who fails to file a request for trial by jury as
21 required by the preceding section of this chapter shall be
22 deemed to have waived his right to trial by jury and shall be
23 tided by the district court sitting without a jury.

24 Section 26C. JURY SESSIONS; SITTINGS
25 Trials by juries of six shall be held in the district court in
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26 which the complaint was brought, except that, in the case of
27 a district court other than the municipal court of the City of
28 Boston, if the chief justice of the district court determines
29 that jury trials are not there practicable, the jury trial shall
30 be held in the district court, other than the municipal court
31 of the City of Boston, that the chief justice of the district courts
32 specifies by rule as suitable for that purpose. The chief justices
33 of the district courts and of the municipal court of the City
34 of Boston, shall, for the district courts and the municipal court
35 of the City of Boston, respectively, arrange jury sessions and
36 assign justices thereto to the end that speedy trials may be
37 provided. If the district court in which the complaint was
38 brought does not have a jury session, the clerk shall forthwith
39 transmit to the clerk of the district court designated by the
40 chief justice of the district courts to hold jury sessions a copy
41 of the complaint and record, the original recognizances, a list
42 of the witnesses, the appearances of the attorney to the mental
43 condition of the defendant, if such report has been filed under
44 the provisions of section fifteen of chapter one hundred and
45 twenty-three, and no other papers need be transmitted.

46 Section 26D. JURY TRIAL PROCEDURES
47 Trials by juries of six shall proceed in accordance with the
48 provisions of law applicable to trials by jury in the superior
49 court, except that the number of peremptory challenges shall
50 be limited to two to each defendant. The Commonwealth shall
51 be entitled to as many such challenges as equal the whole
52 number to which all of the defendants in the case are entitled.
53 Jurors shall be drawn from the list of jurors available for the
54 jury sessions in either civil or criminal sessions in the superior
55 court for the county in which the district court is located.
56 The district attorney for the county in which the defendant
57 is complained of shall appear for the Commonwealth in all
58 such cases. The justice presiding at such session over a jury
59 of six shall have and exercise all the powers and duties which
60 a justice of the superior court has and may exercise in the
61 trial and disposition of oases within the jurisdiction of the
62 superior court.
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65 All proceedings in the district court after arraignment shall
66 be recorded by stenographic, electronic, or such other devices
67 as the chief justice of the district courts, with the approval
68 of the justices of the Supreme Judicial Court, shall by rule
69 prescribe. Upon the request of a party, and his payment to
70 the court of the fee fixed by the chief justice of the district
71 courts, the court shall furnish to him a record of the proceed-
-72 ings or any part thereof. The court shall furnish an indigent
73 defendant a transcript free of charge.

76 If a defendant is found guilty by a jury or by a district
77 court sitting without a jury, the district court shall impose
78 final judgment. The district court shall not have the right to
79 punish by imprisonment in State Prison.

1 Section 2. Section 27 of Chapter 218 of the General Laws
2 is hereby amended by striking the entire sentence therein and
3 by inserting in place thereof, the following:

4 Section 27. APPEAL FROM DISTRICT COURT
5 CONVICTIONS
6 A defendant who has been convicted of a felony and upon
7 whom judgment and sentence has been imposed by a district
8 court, may seek review by the appeals court by a bill of excep-
-9 tions, appeal, report, or in any other manner provided by law

10 for the review of convictions in the superior court.

1 Section 3. Section 27A of Chapter 218 of the General Laws
2 is hereby amended by striking the entire section as it now
3 reads and by inserting in place thereof, the following:

4 Section 27A. TRANSMISSION OF PAPERS ON APPEAL
5 Upon such appeal, the clerk of the district court wherein the
6 case was tried, shall transmit to the clerk of the court to which
7 an appeal has been taken under section twenty-seven a copy
8 of the complaint and of the record of conviction, the original
9 recognizance, a list of the witnesses, the appearance of the

74 Section 26F. IMPOSITION OF FINAL JUDGMENT AND
75 SENTENCE

63 Section 26E. RECORD OF DISTRICT COURT
64 PROCEEDINGS
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10 attorney for the defendant, if any is entered, and a statement
11 of the expense: and no other papers need be transmitted.

1 Section 4. Section 30 of Chapter 218 of the General Laws,
2 as most recently amended by section 25 of chapter 888 of the
3 acts of 1970, is hereby amended by striking out the first sen-
-4 tence of said section and inserting in place thereof the follow-
-5 ing two sentences; They shall commit or bind over for trial
6 in the superior court persons brought before them who appear
7 to be guilty of crimes not within their final jurisdiction. Not-
-8 withstanding the provisions of section 26A, they may so com-
-9 mit or bind over persons brought before them who appear to

10 be guilty of crimes within their final jurisdiction, whether or
11 not such persons have filed a request for jury trial, provided
12 that such persons shall be committed or bound over before
13 they have been placed in jeopardy under established rules of
14 law.

1 Section 5. Section 31 of chapter 218 of the General Laws is
2 hereby repealed.

1 Section 6. Section 6of chapter 212 of the General Laws,
2 as most recently amended by section 24 of chapter 319 of the
3 acts of 1953, is hereby amended by striking out the first sen-
-4 tence of said section and inserting in place thereof the follow-
-5 ing sentence: The court shall have original jurisdiction of
6 all crimes.

1 Section 7. Section 26A of chapter 234 of the General Laws,
2 as inserted by chapter 428 of the acts of 1945, is hereby
3 amended by striking out from the first line of the first sen-
-4 tence the words: “in the superior court.”

1 Section 8. Section 4of chapter 275 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out the second sentence and inserting in place
4 thereof the following sentence: He may appeal as in other
5 criminal cases.

1 Section 9. Section 58 of chapter 276 of the General Laws,
2 as most recently amended by chapter 473 of the acts of 1971,
3 is hereby amended by striking out from the first sentence of



1978.1 SENATE— No. 736. 5

4 the fifth paragraph the words: “either because the defendant
5 has appealed or” and inserting in place thereof the words;
6 because the defendant.

1 Section 10. Section 65 of chapter 276 of the General Laws,
2 as most recently amended by section 2 of chapter 473 of the
3 acts of 1971, is hereby amended by striking out from the
4 second sentence the words: “to prosecute an appeal on said
5 charge or.”

1 Section 11. Section 47A of chapter 277 of the General Laws,
2 as amended by section 1 of chapiter 756 of the acts of 1965, is
3 hereby amended by striking out the second sentence of the
4 fourth paragraph.

1 Section 12. Sections 18, 18A, 19, 20, 22, 24, 25 and 26 of
2 chapter 278 of the General Laws are hereby repealed.

1 Section 13. Section 23 of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out said section and inserting in place thereof the
4 following section;

5 Section 23. At the trial of a criminal case in the district
6 court or superior court upon indictment or complaint, the fact
7 that the defendant did not testify at the preliminary hearing
8 or that, at such hearing, he waived examination or did not
9 offer any evidence in his own defense, shall not be used as

10 evidence against him, nor be referred to or commented upon
11 by the prosecuting officer.

1 Section 14. Section 28 of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out said section and inserting in place thereof the
4 following section;—
5 Section 28. A defendant aggrieved by a judgment founded
6 upon matter of law apparent upon the record in any criminal
7 proceeding may appeal therefrom to the supreme judicial court
8 or to the appeals court.

1 Section 15. Section 28E of chapter 278 of the General Laws,
2 as amended by section 16 of chapter 740 of the acts of 1972,
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3 is hereby amended by striking out the first two sentences of
4 said section and inserting in place thereof the following two
5 sentences:— An appeal may be taken by and on behalf of the
6 Commonwealth by the attorney general or a district attorney
7 to the supreme judicial court or to the appeals court in all
8 felony cases from a decision, order or judgment of the court
9 (1) allowing a motion to dismiss an indictment or complaint,

10 or (2) allowing a motion to grant appropriate relief under the
11 provisions of section forty-seven A of chapter two hundred and
12 seventy-seven. On application for an appeal in a felony case by
13 and on behalf of the Commonwealth by the attorney general
14 or a district attorney, or by the defendant, a single justice of
15 the chief justice of the supreme judicial court or of the appeals
16 00014 may, upon determining that the administration of justice
17 would be facilitated thereby, grant an interlocutory appeal from
18 a decision, order or judgment determining a motion to suppress
19 evidence prior to trial and a single justice shall hear the same
20 or shall report the same to the full court or to the appeals
21 court for hearing; provided, that if such application is denied,
22 or if such application is granted but the interlocutory appeal is
23 heard by a single justice, the determination of the motion to
24 suppress evidence shall be open to review by the full court or
25 by the appeals com! after trial in the same manner and to the
26 same extent as determinations of such motions not appealed
27 under the interlocutory procedure herein authorized.

1 Section 16. Section 29 of chapter 278 of the General Laws,
2 as most recently amended by chapter 301 of the acts of 1966 is
3 hereby amended by striking out said section and inserting in
4 place thereof the fallowing section:—
5 Section 29. If it appears that justice may not have been
6 done, a justice of the court which imposed sentence may at any
7 time, upon motion of the defendant in writing, grant a new
8 trial.

1 Section 17. Section 29C of chapter 278 of the General Laws
2 as inserted by section 2 of chapter 310 of the acts of 1962 is
3 hereby amended by striking out from the first line the words:
4 “the superior.”

1 Section 18. Section 30 of chapter 278 of the General Laws,
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2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out from the first line the words: “of a person con-
-4 victed,” and inserting in place thereof the following words; “in
5 the district court or.”

1 Section 19. Section 30A of chapter 278 of the General Laws,
2 as inserted by chapter 258 of the acts of 1954, is hereby amend-
-3 ed by striking out from the first and second lines the words:—
4 “in the superior court.”

1 Section 20. Section 31 of chapter 278 of the General Laws,
2 as amended by chapter 384 of the acts of 1953, is hereby
3 amended by striking out the first sentence of said section
4 and inserting in place thereof the fallowing sentence:— Ex-
-5 ceptions may be alleged by a defendant in a criminal case who
6 is aggrieved by an opinion, ruling, direction or judgment ren-
-7 dered upon any question of law arising at the trial of such
8 case or upon a motion for a new trial; provided, that excep-
-9 tions alleged in any proceedings or trial upon an indictment

10 for murder or manslaughter, or upon an indictment or com-
il plaint for any other crime by order of the justice presiding
12 at such proceedings or trial made subject to sections thirty-
-13 three A to thirty-three H, inclusive, shall be governed by said
14 sections, and authority to make any such proceedings or trial
15 subject to said sections is hereby granted to said presiding jus-
-16 tice, and no bill of exceptions shall be entered or considered in
17 the supreme judicial court or in the appeals court in any such
18 proceedings or trial.

1 Section 21. Section 32 of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out said section and inserting in place thereof the
4 following section:—
5 Section 32. If the defendant neglects to enter his appeal, ex-
-6 ceptions or report in the supreme judicial court or in the ap-
-7 peals court, or neglects to take the necessary measures for the
8 hearing of the cause in the supreme judicial court or in the
9 appeals court, the trial court may, upon the application of the

10 district attorney and after notice, order that the appeal, excep-
-11 tions or report be dismissed and that the judgment, opinion,
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ruling or order appealed from excepted to or reported be af-
firmed.

12
13

Section 22. Section 33 of chapter 278 of the General Laws,
as amended by chapter 265 of the acts of 1933, is hereby
amended by striking out the first sentence of said section and
inserting in place thereof the following sentence:— Copies and
papers relative to a question of law which arises in a criminal
case upon appeal, exception, report or otherwise shall be pre-
pared by the clerk of the court at the expense of the county
and shall thereupon be transmitted to and entered in the law
docket of the supreme judicial court for the Commonwealth, or
for the proper county or of the appeals court as soon as may
be after such question of law has been reserved and duly made
matter of record in the trial court.

1
2
3
4
5
6
7
8
9

10
11
12

1 Section 23. Section 33A of chapter 278 of the General Laws,
as most recently amended by chapter 540 of the acts of 1974,
is hereby amended by striking from the first and second lines
of the first paragraph the words “felony and for any misde-
meanor tried with a felony” and inserting in place thereof the
word crime,” and by striking from the third and fourth lines
of the second paragraph the words “felony, and a misdemeanor
tried with such felony” and by inserting in place thereof the
word “crime.”

2
3
4
5
6
7
8
9

Section 24. Section 338 of chapter 278 of the General Laws,
as most recently amended by chapter 352 of the acts of 1955,
is hereby amended by striking from the first and second lines
the words “another felony and a misdemeanor tried with it”
and by inserting in place thereof the words “any other crime."

1
9z

3
4
e;5

1 Section 25. Section 33E of chapter 278 of the General Laws,
2 as most recently amended by chapter 457 of the acts of 1974,
3 is hereby amended by striking from the third line of the first
4 paragraph the words “superior court” and inserting in place
5 thereof the words “trial court,” by inserting on the fifth line,
6 after the words “on appeal,” the words “to the appeals court,”
7 and by striking from the last sentence of the first paragraph
8 the words “The Supreme Judicial Court” and inserting in place
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9 thereof the words “The Appeals Court or the Supreme Judicial
10 Court.”

1 Section 26. Section 33F of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out from the third line the words “superior court”
4 and inserting in place thereof the words “trial court,” and fur-
-5 ther by striking wherever applicable, the words “supreme judi-
-6 cial court” and inserting the words “appeals court or the su-
-7 preme judicial court.”

1 Section 27. Section 2of Chapter 280 of the General Laws,
2 as most recently amended by Chapter 319 of the acts of 1953,
3 is hereby amended by striking out the first sentence of said
4 section and inserting in place thereof the following sentence:—
5 “A fine or forfeiture imposed by the superior court shall, except
6 as other-wise provided, be paid over to the treasurer of the
7 court where the proceeding in which the fine or forfeiture was
8 imposed, was tried, or in Suffolk County to the collector of
9 Boston.”

1 Section 28. This act shall take effect on January 1, 1978.








