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Senate,, April 18,1978.

The committee on the Judiciary, to whom was referred the 
petition (accompanied by bill, Senate, No. 687) of John W. Olver 
and Sharon M. Pollard for legislation to provide for the appoint
ment, powers and duties of guardians of the person and property 
of adults; reports the accompanying bill (Senate, No. 1504).

For the Committee,

ALAN D. SISITSKY
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In the Year One Thousand Nine Hundred and Seventy-eight.

An  Act providing for the  appointment of guardians of adults.

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by striking out
2 chapter 201 and inserting in place thereof the following
3 chapter: —

6 Section 1. Probate court; power over appointment
7 a. The probate court may, if it appears necessary or con-
8 venient, appoint a guardian of a minor inhabitant of or resi-
9 dent in the county, or resident outside the commonwealth

10 having estate within the county.
11 b. The probate court may, if it is necessary, appoint a
12 guardian of an adult inhabitant of or resident in the county,
13 or resident outside the commonwealth having estate within
14 the county.
15 Section 2. Power of Attorney
16 a. The death, incapacity or other disability recognized
17 under the General Laws, of any principal who has executed
18 a power of attorney in writing shall not revoke or terminate
19 the agency as to the attorney in fact, agent or other person
20 who, without actual knowledge of the death, incapacity or
21 other disability of the principal, shall act in good faith under
22 the power of attorney or agency. Any action so taken unless
23 otherwise invalid or unenforceable, shall bind the principal
24 and his heirs, devisees, and personal representatives. An
25 affidavit, executed by the attorney in fact or agent stating
26 that he did not have, at the time of doing an act pursuant to
27 the power of attorney, actual knowledge of the revocation or
28 termination of the power of attorney by death, incapacity or
29 other disability, and signed under the penalties of perjury,
30 shall, in the absence of fraud, be conclusive proof of the non-
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31 revocation or nontermination of the power at that time. If the
32 exercise of power shall require execution and delivery of any
33 instrument which is recordable, the affidavit when authenti-
34 cated for record shall likewise be recordable. This subsection
35 shall not be construed to alter or affect any provision for
36 revocation or termination contained in the power of attorney.
37 b. Whenever a principal designates his attorney in fact or
38 agent by a power of attorney in writing and the writing con-
39 tains the words “This power of attorney shall not be affected
40 by incapacity of the principal,” or “This power of attorney
41 shall become effective upon the incapacity of the principal,”
42 or similar words showing the intent of the principal that the
43 authority conferred shall be exercisable notwithstanding the
44 principal’s incapacity, the authority conferred shall be exer-
45 cisable on behalf of the principal as provided in the power of
46 attorney, notwithstanding later incapacity of the principal.
47 Notwithstanding the principal’s later incapacity, the principal
48 may revoke or amend the power of attorney if the court has
49 not granted that power to a guardian under section 15.

50 GUARDIAN OF A MINOR

51 Section 3. Appointment
52 If a minor is under fourteen the probate court may nomi-
53 nate and appoint his guardian. If he is above the age he may
54 nominate his own guardian, who, if approved by the court,
55 shall be appointed accordingly. Such nomination may be made
56 before a justice of the peace, notary public or city or town
57 clerk within the commonwealth who shall certify the fact to
58 the probate court. Upon the filing of a petition for the appoint-
59 ment of a guardian under this section, the court shall appoint
60 a time and place for a hearing, and shall cause not less than
61 seven days’ notice thereof to be given to the mother and
62 father of said minor, if living, unless they have assented to
63 the filing of said petition; otherwise notice shall be given to
64 the nearest relatives of full age, and if there are no known
65 relatives within the commonwealth notice shall be given by
66 publication as directed by the court. If the person nominated
67 is not approved by the court, or if the minor resides out of
68 the commonwealth, or if the minor after being cited neglects
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69 to nominate a suitable person, the court may nominate and
70 appoint his guardian in the same manner as if he were under
71 fourteen. If the minor is married no guardian shall be ap-
72 pointed without such notice to the spouse as the court may
73 order. In the matter of said appointment and all subsequent
74 proceedings relating thereto, the United States veterans’
75 bureau or its successor shall be deemed to be a party in
76 interest and shall receive such notice as the court may order,
77 if the ward or proposed ward is entitled to any benefit, estate
78 or income paid or payable by or through said bureau or its
79 successor.

80 Section J/. Testamentary guardian-
81 A father or mother may by will appoint a guardian for a
82 minor child, whether born at the time of making the will or
83 afterward, to continue during minority or for a less time,
84 effective when the guardian accepts appointment by filing his
85 bond in acceptable form except that if a guardian has already
86 been appointed, whether testamentary or otherwise, a later
87 testamentary appointment shall become effective only when
88 approved by the court. A testamentary guardian appointed
89 by will of a parent shall have the same powers and perform
90 the same duties relative to the property of the ward, and, if
91 the other parent is not living, relative to the person of the
92 ward, as a guardian appointed under section two. If applica-
93 tion is made to the probate court for approval of the appoint-
94 ment of a testamentary guardian after the appointment of a
95 guardian, whether testamentary or otherwise, has become
96 effective, notice of such application shall be given to such
97 previous guardian, and thereafter the court may remove such
98 previous guardian and approve the appointment in his place
99 of the person applying for approval of appointment as testa-

100 mentary guardian or it may appoint any other suitable person,
101 or it may approve the appointment of the person making such
102 application to serve as guardian with the guardian already in
103 office.

104 Section 5. Powers
105 The guardian of a minor unless sooner discharged according
106 to law shall continue in office until the minor attains the age
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107 of eighteen years and shall have the care and management of
108 his estate.
109 Section 6. Custody and Education of Minor, Effect of
110 Marriage
111 The guardian of a minor shall have the custody of his
112 person and the care of his education, except that the parents
113 of the minor, jointly, or the surviving parent shall have such
114 custody and said care unless the court otherwise orders. The
115 probate court may, upon the written consent of the parents
116 or surviving parent, order that the guardian shall have such
117 custody; and may so order if, upon a hearing and after such
118 notice to the parents or surviving parent as it may order, it
119 finds such parents, jointly, or the surviving parent, unfit to
120 have such custody; or if it finds one of them unfit therefor
121 and the other files in court his or her written consent to such
122 order. The marriage of a minor shall deprive the guardian of
123 all right to custody and education, but not of the care and
124 possession of the minor’s property. If a corporation is ap-
125 pointed guardian of a minor, the court may, subject to the
126 right of his parents, or of the spouse of a married minor, as
127 provided in this section, award the custody to some suitable
128 person.

129 Section 7. Temporary Guardian of a Minor; Powers
130 and Duties
131 Upon the petition of a mayor or the selectmen, the depart-
132 ment of public welfare, the department of mental health, or
133 other person in interest, the court may, if it finds that the
134 welfare of a minor requires the immediate appointment of a
135 temporary guardian of his person and estate, appoint a
136 temporary guardian of such minor, with or without notice,
137 and may in like manner remove or discharge him or terminate
138 the trust. A temporary guardian of a minor shall, until other-
139 wise ordered, or until his removal or the appointment of a
140 permanent guardian, have the same powers and duties relative
141 to the person and estate of the ward as permanent guardians
142 and may be decreed the custody of the person of a minor, if
143 the court finds the parent or parents unfit therefor or if it
144 finds one of them unfit therefor and the other consents to such
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145 custody by the temporary guardian or if a temporary guardian
146 is serving or appointed to serve in place of a temporary
147 guardian removed. If such temporary guardian of a minor is
148 appointed pending proceedings for an order for custody under
149 section six or for the removal of a guardian of a minor, he
150 shall have the sole custody and control of the ward during
151 the pendency of such proceedings. Upon the termination of
152 his powers, a temporary guardian shall deliver to the guardian
153 or such person as is otherwise lawfully authorized to receive
154 it the estate of the ward in his hands. A guardian may be (
155 admitted to prosecute an action commenced by a temporary
156 guardian.
157 GUARDIAN OF AN ADULT
158 Section 8. Definitions; Clarification
159 a. “Incapacity” means a condition in which an adult faces
160 significant harm to person or property because the adult bases
161 decisions on delusions or hallucinations, is unable to make
162 or implement decisions, or is unable to comprehend a decision’s
163 effect.
164 b. “Resource Person” means a person appointed pursuant
165 to section 11.
166 c. The legal disability of an adult ward shall extend only
167 as far as the court, under section 15, has empowered a
168 guardian to act for the ward.

169 Section 9. Petition for Appointment
170 a. A proposed ward, a governmental agency, a non-profit
171 corporation, or an adult, concerned for the proposed ward’s
172 welfare, may petition the probate court to appoint a guardian.
173 b. The petition shall state:
174 (1) The name and address of the petitioner and the peti-
175 tioner’s relationship to the proposed ward’s;
176 (2) The name, age and address of the proposed ward;
177 (3) The name and address of the proposed guardian, if any; ^
178 (4) The name and address of any person, agency, or
179 corporation known to assist the proposed ward on a
180 frequent or routine basis;
181 (5) A summary of the facts which support the allegation
182 of the proposed ward’s incapacity; and
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183 (6) Requests for specific powers necessary to enable the
184 guardian to alleviate or eliminate the significant harm
185 caused by the incapacity.
186 c. Upon receipt of the petition, the court shall appoint a
187 resource person and schedule the proposed ward’s guardian-
188 ship hearing.

189 Section 10. Notice
190 a. As soon as possible after the petition is filed, but at least
191 fourteen days before the guardianship hearing, the court shall 

I 192 order served in person upon the proposed ward a copy of the
193 petition and notice stating:
194 (1) The date, time, and place of the proposed ward’s
195 guardianship hearing;
196 (2) The name, position, employer, and phone number of
197 the resource person; and
198 (3) The following statement:
199 “At a guardianship hearing the probate court decides
200 whether you need help managing your property or
201 caring for yourself. If the court finds that you do need
202 help, it will appoint a guardian for you. After your
203 guardianship hearing on (date of hearing), the court
204 will state whether decisions that you now make for
205 yourself should be made by your guardian. For
206 example, your guardian (not you) may be given power
207 to decide where you should live: whether in your cur-
208 rent home, at a nursing home, or hospital. Decisions
209 concerning your medical treatment may be made by
210 your guardian. Your financial decisions may be made
211 by the guardian, a guardian might even make your
212 monthly budget if it seemed necessary. It is therefore
213 very important that you attend the guardianship
214 hearing.
215 The person named below was appointed by the court.
216 (Resource person’s name) will soon be contacting you
217 to discuss whether it is necessary to appoint a guardian.
218 It is that person’s job to help you remain as inde-
219 pendent as possible, but if he or she thinks you cannot
220 manage yourself, this will be reported to the court and



8 SENATE — No. 1504. [April

221 may influence the court to appoint a guardian for you.
222 You have a right to attend the guardianship hearing
223 and to oppose the appointment of a guardian. You
224 also have a right to be represented by an attorney.
225 If you do not know an attorney to contact, or cannot
226 afford to pay an attorney’s fee, (Resource Person)
227 will help you get an attorney.”

228 Section 11. The Resource Person
229 a. Upon receipt of the petition, the court shall appoint a
230 resource person. The resource person may be an employee of
231 a social service agency, a family service officer of the court,
232 or any qualified and disinterested person. The resource
233 person shall have knowledge of support services and other
234 public and private resources available to the proposed ward,
235 and the ability to advise the court how these resources may
236 alleviate or eliminate the harm faced by the proposed ward
237 and the proposed ward’s need for a guardian.
238 b. The resource person shall first contact the proposed ward
239 to explain the role of resource person and to arrange an inter-
240 view with the proposed ward, preferably at the proposed
241 ward’s residence. The resource person shall interview the
242 proposed ward, the petitioner, the proposed guardian, and
243 relatives, friends and agency personnel who are familiar with
244 the proposed ward’s needs.
245 c. The resource person shall help the proposed ward appre-
246 ciate the importance of obtaining legal counsel. If the pro-
247 posed ward does not have counsel, the resource person shall
248 inform the proposed ward of legal assistance and referral
249 programs sponsored by the private bar and by the govern-
250 ment, and of the panel of attorneys maintained pursuant to
251 section 12. The resource person shall offer to make an appro-
252 priate referral, and shall do so as soon as requested.
253 d. Not less than seven days before the guardianship hear-
254 ing, the resource person shall file with the court and parties
255 a written report. The report shall contain a list of the names
256 and addresses of all persons contacted by the resource person
257 during the investigation of the proposed ward, and a list of
258 all available programs and services which would alleviate or
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259 eliminate the significant harm faced by the proposed ward.
260 The report shall evaluate the available alternative plans and
261 describe in detail the plan which least restricts the ward’s
262 rights and liberties. The report shall include all facts observed
263 by the resource person indicating that the proposed ward
264 faces significant harm, and all facts indicating the ability or
265 inability of the ward to make decisions. The report shall
266 identify or include all relevant other medical, psychological,
267 social and educational reports relating to alternative and
268 plans, the harm faced by the ward and the ability of the ward
269 to make decisions.
270 e. The resource person shall be present at the hearing and
271 available for cross-examination.

272 Section 12. The Court-Nominated Attorney
273 a. The Chief Judge of the Probate Court shall, with the
274 advice of state and local bar associations, maintain county-
275 wide panels of attorneys willing to be nominated pursuant to
276 this section. When the court nominates an attorney from a
277 panel it shall be by rotation.
278 b. If the court nominates an attorney from the panel the
279 county shall pay the attorney $25 and the attorney shall
280 explain the petition and its possible consequences to the pro-
281 posed ward, advise the proposed ward of procedural rights,
282 and assist the proposed ward in deciding what to do next.
283 If the proposed ward desires, after meeting with the court-
284 nominated attorney, the court-nominated attorney may repre-
285 sent the proposed ward for a fee which is reasonable under
286 the circumstances, including the proposed ward’s inability to
287 pay. The court shall review the attorney’s bill and, if it finds
288 the sum reasonable, allow it to be paid by the proposed ward;
289 but if the proposed ward cannot afford to pay the full fee, the
290 court shall order the balance paid by the county. The court 

i 291 may at any time appoint an attorney for a proposed ward or
292 w ard .

293 Section 13. The Guardianship Hearing
294 The petitioner has the burden of proving that the proposed
295 ward has an incapacity, and that among the proposed altema-
296 tives, a grant of the requested guardianship powers will
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297 alleviate or eliminate the significant harm caused by the in-
298 capacity and will be least restrictive of the proposed ward’s
299 rights and liberties. The petitioner shall also prove that the
300 proposed guardian is qualified as specified in section 16.

301 Section 1^. Written Findings
302 a. Applying the standard of clear and convincing evidence
303 the court shall make specific written findings of the nature
304 and extent of the proposed ward’s incapacity, and of available
305 programs, services and guardianship orders which would
306 alleviate or eliminate the significant harm caused by the in-
307 capacity, and of the degree restriction imposed upon the pro-
308 posed ward’s rights and liberties by the available programs,
309 services and guardianship orders.
310 b. The court shall make written findings regarding the
311 qualifications as set out in section 16, of the proposed guardian
312 to perform the duties of a guardian.

313 Section 15. Appointments and Powers of a Guardian
314 a. If the court finds, by clear and convincing evidence, that
315 the proposed ward has an incapacity and that, among the
316 proposed alternatives the appointment of a guardian will best
317 alleviate or eliminate significant harm caused by the in-
318 capacity and is least restrictive of the proposed ward’s rights
319 and liberties, the court shall appoint a guardian.
320 b. The court shall limit the powers of a guardian to those
321 necessary to enable the guardian to alleviate or eliminate the
322 harm caused by the incapacity, and to those which are least
323 restrictive of the proposed ward’s rights and liberties.
324 c. A guardian may not admit or commit a ward to mental
325 health or retardation facility, or to a nursing home or other
326 chronic care facility, or authorize sterilization or abortion,
327 unless specifically empowered by the court.
328 d. The court shall state the purposes for which the
329 guardian’s powers may be applied. This information shall
330 appear on the guardian’s letters of appointment.
331 e. The guardian shall give the bond described in section one
332 of chapter two hundred and five.

333 Section 16. Who May be Appointed Guardian
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334 a. Any competent person or non-profit corporation may be
335 appointed guardian. Any bank so authorized by its charter
336 may be appointed guardian with powers only over the
337 property of the incapacitated ward. However, the court shall
338 appoint as guardian only a person or organization that has
339 life experience or qualifications indicating it will competently
340 perform the duties of guardian, and that does not have any
341 interest, responsibilities or powers which would render it
342 unable to perform the duties of guardian in the best interest 

|  343 of the ward.
344 b. Whenever a non-profit corporation or a bank is ap-
345 pointed guardian there shall be one individual employee
346 designated as an agent by the guardian with authority to
347 fulfill the duties of guardian. The name of such individual
348 shall be given to the court at the time of the appointment of
349 the guardian, and as soon as possible after any subsequent
350 change in the identity of the agent of the guardian.

351 Section 17. Compensation; Liability of Guardian
352 a. A guardian is entitled to reasonable compensation for
353 his services. As part of its annual review of the guardianship
354 under section 18 the court shall determine a reasonable fee
355 under the circumstances, including the ward’s inability to
356 pay. If the ward cannot afford to pay the full fee, the court
357 shall order the balance paid by the county.
358 b. Unless otherwise provided in the contract, on a contract
359 properly entered into in the guardian’s fiduciary capacity, a
360 guardian shall be individually liable only if the letters of
361 appointment are not presented and the ward identified in the
362 contract.
363 c. A guardian shall be individually liable for obligations or
364 torts arising in the course of the guardianship only if the
365 guardian is at fault.

■ 366 d. The guardian shall observe the standards in dealing with
367 the property of the ward that would be observed by a prudent
368 person dealing with of his own property; and if the guardian
369 has special skills or is named guardian on the basis of repre-
370 sentations of special skills or expertise, the guardian is under
371 a duty to use those skills or expertise.



12 SENATE — No. 1504. [April

372 e. The guardian shall observe the standard of due care in
373 the fulfillment of personal obligations; and if the guardian
374 has special skills or is named guardian on the basis of repre-
375 sentations of special skills or expertise, the guardian is under
376 a duty to use those skills or expertise.

377 Section 18. Annual Review of the Guardianship
378 a. Within six months of the guardian’s appointment and 
37S annually thereafter, the guardian shall file a report for review
380 by the court or, at the court’s discretion, by a resource person.
381 The report shall state:
382 (1) The ward’s place of residence;
383 (2) A summary of actions taken by the guardian since the
384 last report;
385 (3) The guardian’s opinion as to whether the ward needs
386 the guardianship to continue unchanged, or whether
387 the guardian’s power should be altered;
388 (4) The guardian’s record of expenses incurred in service
389 to the ward; and
390 (5) The guardian’s request, if any, for reasonable compen-
391 sation.
392 b. The ward and upon request a person, corporation or
393 agency entitled to notice under section 10(b), shall be
394 delivered a copy of the guardian’s report.
395 c. After the court satisfies itself that the guardian’s report
396 is complete, it shall consider a request by the guardian for
397 reasonable compensation.
398 d. If a required report is not filed, the court may appoint a
399 resource person to report on the guardian’s activities on
400 behalf of the ward.
401 e. A guardian or conservator appointed prior to the effec-
402 tive date of this act shall within two years commence filing
403 reports under this section.

404 Section 19. Alteration in a Guardian’s powers; Removal
405 and Resignation of a Guardian
406 a. Upon motion of an eligible petition under section 9, or
407 on its own motion and after notice to the persons, corpora-
408 tions, and agencies entitled to notice under section 10, the
409 court may:
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410 (1)
411
412 (2)
413
414
415 (3)
416
417 b.

(1) Order limitations on powers granted the guardian 
under section 15;

(2) Terminate the guardianship, remove the guardian and 
appoint a successor, or accept the guardian’s resignation 
and appoint a successor; and

(3) Rule whether a proposed action is within the powers 
granted the guardian under section 15.

b. Before ruling on a motion under subsection a, the court
418 may appoint a resource person to report in writing to the
419 court.
420 c. Upon motion of an eligible petitioner under section 9, the
421 court may, after following the procedures prescribed for the
422 appointment of a guardian, extend the guardian’s powers.

423 Section 20. Emergency Appointment of a Guardian; Powers
424 a. The petitioner under section 9 may request emergency
425 appointment of the guardian. In addition to the requirements
426 of section 9, the petitioner shall support the request under this
427 section by presenting under oath to the court facts which
428 show:
429 (1) That the proposed ward has an incapacity;
430 (2) That due to the incapacity the proposed ward faces
431 immediate risk of irreparable and serious financial loss
432 or serious personal harm; and
433 (3) That good faith efforts were made to contact the per-
434 son, agencies, and corporations entitled to notice under
435 section 10.
436 b. If the court finds reasonable cause to believe that the
437 proposed ward has an incapacity, and that, due to the in-
438 capacity, the proposed ward faces immediate risk of irrepar-
439 able and serious financial loss or serious personal harm, the
440 court may appoint an emergency guardian to serve up to
441 seven days. The court shall limit the emergency guardian’s
442 powers to those powers necessary to meet the emergency.
443 c. Within seven days of the appointment of an emergency
444 guardian under subsection b, and after notice to the persons,
445 agencies and corporations entitled to notice under section 10,
446 the court shall hold a hearing confined to the issue of the
447 need for continuing the emergency guardianship. If the court
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448 finds clear and convincing evidence that the proposed ward
449 has an incapacity, and that due to the incapacity, the proposed
450 ward faces immediate risk of irreparable and serious financial
451 loss or serious personal harm, the court may appoint an emer-
452 gency guardian to serve pending a decision on the petition
453 filed under section 9. The court shall limit the emergency
454 guardian’s powers to those powers necessary to meet the
455 emergency.
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