
SENATE No. 24
By Mr. McCarthy, a petition (accompanied by bill, Senate, No. 24) of

Robert E. McCarthy for legislation relative to certain warranties made
pursuant to the retail installment sales of motor vehicles act. Banks and
Banking.
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1 Section 1. Section 19A of chapter 2558 of the General
2 Laws, as inserted by chapter 343 of the Acts of 1971, is
3 hereby amended by adding at the end of the section the fol-
-4 lowing sentence: If any such holder incurs a loss of prop-
-5 erty as a result of a retail buyer’s assertion of such defenses,
6 such holder shall have a right over against the retail seller,
7 to the extent of such loss, notwithstanding any contrary pro-
-8 vision in any agreement between said holder and said retail
9 seller.

1 Section 2. Section 20A of said chapter 2558 as most re-
-2 cently amended by section 2 of chapter 629 of the Acts of
3 1973, is hereby further amended by striking subsection (a)
4 and inserting in place thereof the following subsection:
5 (a) An agreement of the parties in a retail installment
6 contract defining default is enforceable only to the extent
7 that default is material and consists of the buyer’s failure to
8 make one or more installments as required by the agreement,
9 or by the occurrence of an event which substantially impairs

10 the value of the collateral, unless the buyer has withheld any
11 installment under claim of right pursuant to section twenty
12 D, in which event the default shall be enforceable only to the
13 extent allowed by the court pursuant to said section.

1 Section 3. Said chapter 2558 is further amended by in-
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2 serting after section 20C, inserted by chapter 447 of the Acts
3 of 1976, the following section:

4 Section 20D. (1) Subject to the limitation provided in sub-
-5 section (2), the following provisions shall apply. If the vehi-
-6 cle subject to an agreement was at any time after the sale
7 thereof in substantial breach of any applicable warranty, ex-
-8 press or implied, such that the vehicle is substantially im-
-9 paired in value or rendered unsafe or defective in vital oper-

-10 ation or performance, and the seller unreasonably failed or
11 refused to cure said breach at no cost to the buyer, the buyer
12 may give to the seller and who ever is entitled to pay-
-13 ment, if a different person, within a reasonable time after
14 the seller’s failure or refusal to cure said breach but at least
15 twenty days before the time for paying an installment, a
16 written notice substantially informing him of the defect or
17 defects constituting the breach and of the buyer’s intent to
18 withhold payment of installments. The buyer may thereafter
19 lawfully withhold all or part of such installment and of those
20 to be paid thereafter as may be necessary to cure or com-
-21 pensate for said breach. The seller or other person entitled
22 to payment may not after receipt of such a notice accelerate
23 the unpaid balance of the obligation, proceed against the col-
-24 lateral or otherwise enforce the provision of the agreement
25 defining default unless he applies to the superior or a district
26 court and gives the buyer written notice at least seven days
27 before the hearing, and a justice of said court after a hearing
28 finds on the basis of sworn competent testimony that any
29 alleged breach of warranty was non-existent or insubstan-
-30 tial. The court after such a hearing, in which the burden of
31 proof on the issue of breach of warranty shall be on the
32 buyer, may enter such order specifying the rights and duties
33 of the parties as may be equitable under all the circum-
-34 stances. If the court finds that the buyer has withheld more
35 than was necessary to cure or compensate for any breach, it
36 shall order payment of the excess to the seller or other per-
-37 son entitled to payment; and if it finds that the buyer with-
-38 held more than one hundred twenty percent of said neces-
-39 sary amount, it may order payment of double the excess so
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40 withheld. If the court finds that the grounds for withhold-
-41 ing one or more installments were frivolous, it may include
42 the reasonable attorney’s fees of the applicant as a part of
43 the costs taxed against the buyer. Any person who enforces
44 or attempts to enforce the provisions of the agreement de-
-45 fining default in violation of this section shall be deemed to
46 have committed an unfair or deceptive act or practice pur-
-47 suant to the provisions of chapter ninety-three A, and shall
48 be liable to the buyer in any civil action brought thereunder.
49 (2) Subsection (1) shall empower a buyer to withhold any
50 installment of a retail installment sales agreement only if the
51 person entitled to payment thereof, if not the seller, is a
52 creditor who knowingly participated in, or was directly con-
-53 cerned with, the consumer sale, as those terms are defined in
54 section twelve F of chapter two hundred and fifty-five.

1 Section 4. Section 22 of said chapter 2558, inserted by
2 section 1 of chapter 674 of the Acts of 1958, is hereby
3 amended by adding the following sentences: Any buyer
4 may file a civil action in the superior or a district court to
5 have specified the rights and obligations under a retail in-
-6 stallment contract in accordance with the provisions of this
7 chapter, to require defects in the motor vehicle to be cor-
-8 rected, or otherwise to require compliance with this chapter
9 or other applicable laws. The court may after a hearing

10 order that past due or future payments be paid into court to
11 await further orders of the court, or may allow a buyer to
12 deduct from said payments an amount necessary to pay for
13 repairs or other services, and the court may grant such other
14 equitable relief as the circumstances warrant, including the
15 awarding of costs and attorney’s fees to the prevailing party.
16 Any action taken pursuant to this section or any failure to
17 exercise any rights hereunder shall not preclude the buyer
18 from exercising any other remedy provided by law.

1 Section 5. Section 9of said chapter 2558, as most re-
-2 cently amended by sections 9 and 10 of chapter 517 of the
3 Acts of 1969, is hereby further amended by adding the fol-
-4 lowing clause after clause (12): (13) A statment that
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5 the buyer may lawfully withhold payment under the contract
6 to the seller or any creditor who knowingly participated in or
7 was directly concerned with the sale, after giving twenty
8 days’ notice in writing that the vehicle is in substantial
9 breach of any applicable warranty, express or implied, such

10 that the vehicle is substantially impaired in value or rendered
11 unsafe or defective in vital operation or performance, if the
12 seller unreasonably fails or refuses to cure said breach at no
13 cost to the buyer, but that frivolous exercise of this power
14 may subject the buyer to court proceedings resulting in the
15 seller’s being able to accelerate the debt, proceed against the
16 collateral and collect costs and attorney’s fees from the buyer.


