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SENATE
By Ms. Amick and Mr. Galvin of Boston, a joint petition (accompanied

by bill, Senate, No. 57) of Lois G. Pines, William F. Galvin, Carol C.
Amick and John A. Businger for legislation to protect homebuyers and
homeowners. Commerce and Labor.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by theauthority of the same, as follows:

1 Section 1. The General Laws are hereby amended by in-
-2 serting after chapter 93E the following chapter:

4 Section 1. Declaration of Purpose —lt is hereby declared
5 the public policy of the commonwealth to protect buyers and
6 owners of dwellings designed for occupancy by not more than
7 four families and residential condominium units within the
8 commonwealth against unfair, deceptive and anticompetitive
9 practices in real estate transactions by lenders, sellers, real

10 estate brokers and others providing real estate services,
11 which result in the purchase of land unsuitable for dwelling
12 purposes or improperly constructed, unsafe or otherwise de-
-13 fective dwellings and the unanticipated maintenance costs and
14 other unfairly burdensome costs arising out of such pur-
-15 chases.
16 Section 2. Definitions Whenever used in this chapter, the
17 following words or terms shall have the following mean-
-18 ings:
19 “Broker,” any person defined as a real estate broker or
20 real estate salesman in section eighty-seven PP of chapter one
21 hundred and twelve;
22 “Buyer,” any person who buys either a dwelling or land
23 with the intention of having a dwelling constructed thereon,
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in which dwelling he or members of his immediate family
will live;

24
25

“Consequential damage,” damage arising out of injury to
person or property proximately resulting from any breach of
warranty by the warrantor;

26
27
28

“Date of closing,” the date on which the beneficial title to
the property is transferred to a buyer;

29
30

“Date of initial closing,” with respect to any land, structure
or appurtenances common to the new dwelling and adjoining
dwellings, the date the beneficial title to the first dwelling in
the group was transferred;

31
32
33
34

“Defect,” flaw in a dwelling, any part thereof, or any land
on which the dwelling is located which seriously impairs the
use and enjoyment of said dwelling and land for residential
purposes as reasonably expected by an ordinary homeowner,
but not including:

35
36
37
38
39

(1) defects caused by normal wear and tear after the date
of closing,

40
41

(2) dampness or condensation caused by failure of the
buyer or his tenants to maintain adequate ventilation, or

42
43

(3) conditions caused by negligence of the buyer or his
tenants in not properly maintaining the dwelling and prop-
erty;

44
45
46
47 ‘“Dwelling,” a condominium unit and any common areas

and facilities as defined in chapter one hundred and eighty-
three A, but used only for residential purposes, and a non-
mobile building within the commonwealth designed for resi-
dential occupancy by not more than four families, including
cluster Housing, Town Houses, Row Houses and shall be read
to include new dwelling;

48
49
50
51
52
53
54 “Full business day,” a twenty-four hour period commenc-

ing on a business day at the time of signing a purchase and
sale agreement or, if none, at the time of purchase, or if
such agreement is not signed or such purchase is not made
on a business day, commencing at nine o’clock in the morn-
ing of the next day that is a business day, and for the pur-
poses of this chapter Sundays and legal holidays shall not be
considered business days;

55
56
57
58
59
60
61

“Harmful condition,” condition that would normally be ex-62
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pected to be injurious to the health and well being of occu-
pants of a dwelling;

63
64

“Lender,” a person who extends credit which, to his knowl-
edge, is to be used by a buyer to buy a dwelling or land to
be used for dwelling purposes and for which there is a finance
charge;

65
66
67
68

“New dwelling,” a recently constructed dwelling which has
not been occupied previously or a building not previously used
primarily for residential purposes which has been converted
recently into a dwelling and has not been occupied previously
in its converted condition;

69
70
71
72
73
74 “Nonconformity,” construction not in accordance with the

plans and specifications for the dwellings as agreed to in writ-
ing by the seller and buyer, but shall not be read to include
nonconformities which have not seriously impaired or cannot
reasonably be expected to impair the use and enjoyment of
the dwelling;

75
76
77
78
79
80 “Person,” where applicable, natural persons, corporations,

trusts, partnerships, incorporations or unincorporated asso-
ciations, and any other legally recognized entity;

81
82
83 “Secretary,” secretary of consumer affairs;
84 “Seller,” a person who sells or acts as an agent in the sale

of real estate;85
86 “Suitable for habitation,” compliant with local and state

building, construction, electrical, health and sanitary codes
and free from defects in construction and workmanship and
free from harmful conditions;

87
88
89
90 “Warrantor,” a person who builds or is responsible for the

building of a new dwelling for the purpose of selling to a
buyer or who builds by contract with a buyer a dwelling on
land of the buyer.

91
92
93

Section 3. Sale of Residential Land — (a) With respect to
the sale of land within the commonwealth to be used by the
buyer for the purpose of building a dwelling thereon the
seller or his broker shall include in conspicuous print as a
provision in the purchase and sale agreement or, if none, the
contract of sale that the sale is subject to approval of the land
by the health agent or director of public health, or if none
appointed, the Board of Health or Health Department of the

94
95
96
97
98
99

100
101
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102 city or town where the land is located as being suitable for
103 construction of a dwelling.
104 (b) Any agreement or contract for such purchase of land,
105 where the approval required by this section has not been re-
106 ceived within 90 days of the date of signing the purchase and
107 sale agreement or if none, contract of sale and the land is in
108 or has been restored to the same condition as on the date of
109 closing may be revoked in writing by such buyer within said
110 90 day period, and the contract or agreement shall so provide
111 in conspicuous print, except that the contract or agreement
112 may stipulate that the foregoing revocation authority shall
113 not apply in the case of a buyer who signs a waiver clause
114 stating in clear language and conspicuous print that the buyer
115 understands his right of revocation and the meaning of waiv-
116 ing such right.
117 Section If. Special Information Booklets — (a) The secre-
118 tary shall after public hearings prescribe a special booklet
119 which explains in clear and concise language the provisions
120 of this chapter and which provides information to help per-
121 sons buying, or borrowing money to finance the purchase of,
122 dwellings or land to be used for dwelling purposes to better
123 understand the nature of real estate transactions and real es-
124 tate settlement costs. In addition to such other information
125 as the secretary shall include, the booklet shall contain:—
126 (1) a description and explanation of the nature and pur-
127 pose of each cost incident to a real estate settlement;
128 (2) an explanation and sample of the standard real estate
129 settlement form, provided for in section eight, including esti-
130 mates of the charges which a prospective borrower or buyer
131 should be prepared to pay;
132 (3) an explanation of unfair practices and unreasonable or
133 unnecessary charges to be avoided by the prospective buyer
134 with respect to a real estate transaction; and
135 (4) an explanation of the purposes and provisions of the
136 sellers warranty provided for in section 6.
137 Such booklets shall reflect differences in real estate settle-
138 rnent procedures which the secretary finds to exist between
139 separate political subdivisions of thecommonwealth as a result

140 of legal and administrative differences.



SENATE— No. 57.1979.] 5

141 To fulfill the purposes and requirements of this section, the
142 secretary may prescribe the booklet required by Public Law
143 93-533, “Real Estate Settlement Procedures Act of 1974,” as
144 amended, with a supplement containing the special provisions
145 of this chapter.
146 Such booklet or supplement shall be printed by the secre-
-147 tary and distributed upon request at cost, including handling
148 costs. Such booklet or supplement may be printed and dis-
-149 tributed by lenders and brokers with the written approval of
150 the secretary.
151 (b) Before the acceptance of a deposit of signing of the
152 purchase and sole agreement, each broker shall furnish the
153 booklet or booklets required by this section to each person
154 who makes a deposit or signs such agreement.
155 (c) At the time of receiving an application to borrow
156 money to finance the purchase of a dwelling, each lender shall
157 furnish the booklet or booklets required by this section to each
158 person who makes such application.
159 Section 5. Requirements of Seller’s Warranty- (a) The
160 secretary shall after public hearings prescribe a statutory
161 seller’s warranty to protect the buyers of new dwellings and
162 their successors in interest for the period covered by the war-
-163 ranty regardless of any disclosure, except that such warranty
164 shall not apply where a person is selling a new dwelling ob-
-165 tained by foreclosure, bankruptcy, enforcement of a lien, sale
166 from an assignee for the benefit of creditors, sale from a re-

-167 ceiver, or any other means resulting from a procedure amount-
-168 ing to an involuntary transfer of ownership by the owner of
169 a new dwelling, or in the case of a buyer who signs a waiver
170 clause stating in clear language and conspicuous print that
171 the buyer understands his right to a warranty and the mean-
-172 ing of waiving such right.
173 Such warranty shall be a promise in writing to the buyer of
174 a new dwelling and his successors including his invitees, ten-
-175 ants and other persons living on or using the premises by
176 the warrantor that:
177 (1) the new dwelling and the land on which such dwelling
178 is located are suitable for habitation;
179 (2) the new dwelling was or will be built in accordance
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with plans and specifications therefor subject to such changes
as may have been agreed upon in writing by the builder and
buyer;

180
181
182

(3) the warrantor shall, within a reasonable time after re-
ceiving oral or written notice from the buyer, repair or cor-
rect, or assume the reasonable cost of repairing or correcting,
and reimburse for consequential damage resulting from;

183
184
185
186

(A) Any defect in the new dwelling utility connections,
sewer connections, site improvements, roadways, amenities,
driveways or landscaping due to faulty workmanship or de-
fective materials or any nonconformity in such dwelling,
which the buyer discovers during the first year after the date
of closing;

187
188
189
190
191
192
193 (B) Any defect or harmful condition created by the war-

rantor before or after the date of closing in or on the land on
which the new dwelling is located which the buyer discovers
during the first year after the date of closing or the date the
defect is created by the warrantor, whichever occurs later;

194
195
196
197
198 (C) Any defect in the common areas and facilities of a

condominium of which the buyer’s unit is a part due to faulty
workmanship or defective materials or any nonconformity in
such areas, which the buyer discovers during the first two
years after the date of closing or one year after completion
of construction of said common areas and facilities, which-
ever occurs earlier;

199
200
201
202
203
204
205 (D) Any defect in construction or in the sewerage, plumb-

ing, heating, cooling and electrical systems of the new dwell-
ing, except those portions of mechanical systems which are
or have been covered by a manufacturer’s warranty delivered
to the buyer, which the buyer discovers during the first two
years after the date of closing.

206
207
208
209
210
211 (E) Any violation by the warrantor of local and state build-

ing, construction, electrical, health, safety, and sanitary codes
which the buyer discovers during the first two years after
the date of closing or violation, whichever occurs later;

212
213
214
215 (4) Within thirty business days after written notification

of a defect, nonconformity or harmful condition made by the
buyer not later than sixty days after the warranty period, the
warrantor shall acknowledge the existence of and responsibil-

216
217
218
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219 ity for such defect, nonconformity or harmful condition alleged
220 by the buyer and advise the buyer of the method by which he
221 will perform his warranty obligation, or shall state that the
222 condition is not covered by the warranty or that he disputes
223 the allegation of thebuyer; and that
224 (5) Absent good cause; failure by the warrantor to respond
225 as required in paragraph (a) (4) of this section constitutes
226 an admission of responsibility for the defect, nonconformity
227 or harmful condition alleged by thebuyer.
228 (b) Any person who sells or acts as a broker for the seller of
229 a new dwelling shall furnish written notice to the buyer in clear
230 language and conspicuous print as to what seller’s warranties
231 as provided in this section said buyer is or is not entitled.
232 (c) At the closing of any sale of a new dwelling, the war-
-233 rantor or such other responsible person as may be required
234 by regulation of the secretary shall deliver a statutory seller’s
235 warranty as defined in this section to the buyer and a certi-
-236 fied copy of the warranty to the mortgagee.
237 (d) The warranty obligation of a warrantor who fails to
238 respond as required by paragraph (a) of this section shall be
239 fixed by a judicial proceeding as provided in section nine or
240 by arbitration as provided in section six.
241 (e) The warranty required by this section shall be trans-
-242 ferable to subsequent owners but not more than two years
243 from the date of original closing of the dwelling by the initial
244 house buyer, and subsequent owners shall have the rights and
245 responsibilities of the original buyer.
246 (f) The warranty shall not include or cause the warrantor
247 to be responsible for:
248 (1) damage caused by fire, explosion, windstorm, vandal-
-249 ism, acts of God or other occurrences normally covered by a
250 homeowner’s multi-peril insurance policy unless the warrantor
251 is otherwise legally liable therefor;
252 (2) normal shrinkage;
253 (3) defects discovered by the buyer which were known by
254 a previous buyer and which reasonably should have been re-
-255 ported to the warrantor by the previous buyer and which if
256 reported would have averted damages;



[Mar.SENATE —No. 57.8

257 (4) defects caused by defective designs or materials sup-
-258 plied by the buyer.
259 (5) loss or damage suffered by the buyer if the buyer does
260 not file written notice with the warrantor of such loss or
261 damage as soon as practicable after the loss or damage is first
262 discovered by the buyer; and
263 (6) loss or damage suffered by the buyer because the
264 buyer unreasonably refuses to arbitrate a dispute between the
265 warrantorand the buyer.
266 (g) Nothing contained herein shall prohibit any person
267 from offering a warranty which provides greater protection
268 to a buyer than that required by this chapter.
269 (h) The secretary shall by regulation after public hearings
270 provide for the methods by which the warranty may be se-
-271 cured, including but not limited to, securing the warranty or
272 a portion thereofby insurance.
273 Section 6. Settlement of Disputes Arising Out of Warranty—-

-274 (a) The secretary shall establish an arbitration mechanism
275 within his office or through independent arbitrators or asso-
-276 ciations to settle disputes between warrantors and buyers
277 arising out of the statutory seller’s warranty. Except as pro-
-278 vided by this section, the rules governing arbitrations shall be
279 the provisions of chapter two hundred and fifty one, provided
280 that the rights granted therein to modify by agreement pro-
-281 visions of the chapter shall be inapplicable; such regulations
282 as the secretary may promulgate; and, if an arbitration
283 mechanism is established through independent arbitrators or
284 associations, those rules adopted by such arbitrators or asso-
-285 ciations that meet with the approval of the secretary.
286 (b) In order to invoke arbitration a buyer protected by a
287 statutory seller’s warranty must notify the warrantor in writ-
-288 ing of an alleged defect, nonconformity or harmful condition
289 discovered during the warranty period covering such defect,
290 nonconformity or harmful condition. Notification may be
291 made by delivering a notice of complaint to the warrantor, or
292 by mailing it to him at his last known business address or
293 home address, or if no address is known, by mailing it to the
294 secretary. The secretary shall note that the buyer has corn-
-295 pleted notification within the required period. Delivery means
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handing the notice to the warrantor, leaving it at his office
with the person in charge thereof, or leaving it at his home
with some person of suitable age and discretion then residing
therein. Notification is complete upon performance of any of
the above methods.

296
297
298
299
300

(c) In order to invoke arbitration a warrantor must notify
the buyer in writing of the disputed matter. Notification may
be made by delivering a notice of dispute to the buyer, or by
mailing it to him at his last known home address.

301
302
303
304

Delivery means handing the notice to the buyer, leaving it
at his home with some person of suitable age and discretion
then residing therein. Notification is complete upon perform-
ance of any of the above methods.

305
306
307
308

(d) Arbitration is the exclusive procedure that a warrantor
may use to initiate settlement of dispute arising out of the
statutory seller’s warranty. A buyer may use arbitration or
the courts to initiate such settlement. Arbitration is compul-
sory once the buyer submits a claim for arbitration or the
warrantor submits a claim for arbitration which the buyer
accepts. Submission means completion by the party initiating
arbitration of the procedures necessary to bring about arbi-
tration. Acceptance means failure by the buyer to commence
a civil action to settle a dispute prior to the date of the com-
mencement of arbitration hearings on the same dispute ap-
pearing in the notice of such hearings issued by the arbitrator.
No claim for arbitration may be submitted more than four
years after the expiration of the warranty period covering the
alleged defect, nonconformity or harmful condition which con-
stitutes the basis of the claim.

309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324

(e) The arbitration board shall consist of one arbitrator
who shall be appointed by the secretary or, if arbitration is to
be conducted by an independent arbitration association, by
such association. The arbitrator appointed shall be subject to
the approval of both parties to the arbitration.

325
326
327
328
329

(f) Rules of evidence and procedure as applied in court
proceedings shall not bind the arbitator.

330
331

(g) Awards shall be made within the time fixed by the
arbitrator and shall be final without court confirmation, pro-
vided that an award may be vacated as provided in section

332
333
334
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335 twelve of chapter two hundred and fifty-one and modified as
336 provided in section thirteen of chapter two hundred and
337 fifty-one.
338 Section 7. Uniform Settlement Statement The uniform
339 settlement statement prescribed by Public Law 93-533, “Real
340 Estate Settlement Procedures Act of 1974”, as amended shall
341 be used as the standard real estate form in all transactions in
342 the commonwealth which involve dwelling or land to be used
343 for dwelling purposes.

344 Section 8. Unlawful Sale or Loan Activities (a) Failure
345 by a lender, warrantor or person who sells or acts as a broker
346 in the sale or a dwelling or land to be used for dwelling pur-
347 poses to comply with the provisions of this chapter shall con-

48 stitute an unfair and deceptive act of practice within the
349 meaning of section two of chapter ninety-three A.
350 (b) Failure of a party to abide by an arbitration award
351 rendered in accordance with the procedures provided in sec-
352 tion six shall constitute an unfair and deceptive act or prac-
353 tive within the meaning of Section two of chapter ninety-
354 three A.
355 (c) The unfair and deceptive acts or practices described
356 in this section shall be subject to action by the attorney gen-
357 eral as provided in section ten of chapter ninety-three A.
358 Section 9. Civil Remedies (a) A person injured by an
359 unfair and deceptive act or practice as provided in section
360 eight shall have all the civil remedies and damages available
361 in sections nine and eleven of chapter ninety-three A.
362 (b) Except with respect to warranty liability as provided
363 in section five, no court action shall be maintained to enforce
364 any liability created under this chapter unless it is brought
365 within one year of the date of closing or the date on which
366 the failure to fully or truthfully disclose would have been dis-
367 covered by the exercise of reasonable diligence, whichever is
368 later. In no event shall such action be brought more than
369 four years after the date of closing provided that all appeals
370 from judicial proceedings properly commenced shall be per-
371 mitted.
372 (c) With respect to warranty liability as provided in sec-
373 tion five, a buyer may bring a civil action in the superior
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court of the county, or in the district court of the district, in
which the buyer or warrantor resides or in which the war-
rantor has his principal place of business. Such action may
not be commenced more than four years after the applicable
warranty period has expired, provided that all appeals from
arbitration and judicial proceedings properly commenced shall
be permitted.

374
375
376
377
378
379
380

(d) Court costs and attorney’s fees shall be assessed as the
court determines.

381
382

Section 10. Contrary Stipulation Void Any conditions,
stipulations or provisions contrary to the provisions of this
chapter, or purporting to require any buyer or borrower to
whom this chapter applies to waive any rights or remedies
created by the secretary or this chapter, except as expressly
provided therein, shall be void.

383
384
385
386
387
388
389 Section 11. Additional Remedies The rights and rem-

edies provided by this chapter shall be in addition to, and
not in derogation of, any other legal equitable rights and
remedies that may be available to buyers and borrowers to
whom this chapter applies.

390
391
392
393

Section 12. Severability of Provisions. If any provisions
of this chapter or the application thereof to any person or
circumstance is held invalid, the invalidity shall not affect
other provisions or applications of the chapter which can be
given effect without the invalid provisions of applications, and
to this end the provisions of which chapter are severable.

394
395
396
397
398
399

1 Section 2. This act shall take effect as of January one,
nineteen hundred and seventy-eight.2




