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SENATE 71
By Ms. Buckley (by request) a petition (accompanied by bill Senate,

No. 71) of Arthur Ford for legislation relative to providing for a pro-
gram of occupational safety and health and for the prevention of in
dustrial accidents to public employees. Commerce and Labor.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act providing for a program of occupational safety and
HEALTH AND FOR THE PREVENTION OF INDUSTRIAL ACCIDENTS TO

PUBLIC EMPLOYEES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 A new chapter is hereby added to the Massachusetts Gen-
2 eral Laws to be Chapter 149 A as follows:
3 Section 1. Definitions
4 “Assistant Commissioner” The Assistant Commissioner
5 of the Department of Labor and Industries.
6 “Commissioner” Commissioner of the Department of
7 Labor and Industries or his authorized representative.
8 “Corrective Order” A written notice issued by the Com-
-9 missioner or his authorized representative, indicating a viola-

10 tion of standards, and/or directing corrective measures to be
11 taken within a specified time limit.
12 “Department” The Department of Labor and Industries.
13 “Imminent Danger” Danger to life, public safety, or
14 public health. Any conditions or practices in any place of
15 public employment which are such that a danger exists which
16 could reasonably be expected to cause death or serious physi-
-17 cal harm immediately or before the imminence of such danger
18 can be eliminated through the enforcement procedures other-
-19 wise provided by this Act.
20 “Occupational Disease” Any illness or disease caused by
21 the nature or circumstances of the employment.
22 “Occupational Safety and Health Inspector” Any inspec-
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23 tor qualified by education, training and/or experience in mat-
-24 ters relative to safety and health who is authorized by the
25 Commissioner to make an inspection as described in Section
26 5 of this Chapter.
27 “Occupational Safety and Health Standard” - The term
28 “occupational safety and health standard” means a standard
29 which requires conditions, or the adoption or use of one or
30 more practices, means, methods, operations, or processes, rea-
-31 sonably necessary or appropriate to provide safe and healthful
32 conditions for and places of public employment.
33 “Place of Public Employment” Agencies, offices, ware-
-34 houses, and other facilities and every place whether indoors
35 or out, or underground and the premises appurtenant thereto,
36 into, in or upon which any public employee goes or remains
37 either temporarily or regularly in the course of his public em-
-38 ployment, except a place the exclusive safety jurisdiction over
39 which is vested by law in any federal agency. For the purpose
40 of this Bill, it shall include but not be limited to, State, Counity,
41 and Municipal Facilities and Non-profit Educational Facil-
-42 ties.
43 “Public Employee” Any person permitted or suffered to
44 work by a public employer, except officials, appointed officials,
45 members of any Board or Commission, and Representatives of
46 any public employer, including Heads, Directors, and Execu-
-47 fives and Administrative Officers of Departments and Agencies
48 of any public employer.
49 “Public Employer” Any agency of the Commonwealth
50 acting through its chief executive officer, any agency of any
51 city, town, county, district, or political subdivision or author-
-52 ity acting through its chief executive officer. In the case of
53 schools, the municipal employer shall be represented by the
54 Chairman of the school committee. In the case of state col-
-55 leges and universities, the employer shall mean the Chairman
56 of the respective Board of Trustees.
57 “Review Commission” The Occupational Safety and
58 Health Commission as established under Section 4A of Chap-
-59 ter 23.
60 Section 2. The Department shall, except as otherwise specif-
-61 ically provided, enforce the provisions of Chapter 149A.
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62 The Department shall have all the necessary powers required,
63 including but not limited to, the right to inspect and investi-
-64 gate, the power to question witnesses, examine books, papers
65 and other records and initiate other procedures pertinent
66 thereto, as defined in Section 1 of Chapter 149A. In the case
67 of enforcing the Occupational Safety and Health Standards,
68 the Commissioner is specifically granted the aforementioned
69 powers.
70 Section 3. The Commissioner shall adopt and establish the
71 Occupational Safety and Health Standards promulgated in
72 Section 6 of the Occupational Safety and Health Act of 1970
73 (P.L. 91-596) and maintain additional State standards at least
74 as effective as the standards promulgated in the Occupational
75 Safety and Health Act of 1970 for places of public employment
76 within the Commonwealth, and may from time to time modify,
77 said comprehensive State standards. Such State standards
78 shall be and shall, through any necessary modification, con-
-79 tinue to be at least as effective as standards promulgated
80 under the Occupational Safety and Health Act of 1970. Any
81 standard established by the Commissioner shall be based on
82 the best available evidence, and in the event of conflicting
83 standards shall be the standard which insures the greatest
84 protection for the safety and health of the employees. When
85 a Federal standard has been promulgated, the Commissioner
86 shall establish the same standard or a stricter standard than
87 that promulgated under the Occupational Safety and Health
88 Act of 1970. Any standard shall be adequate to protect any
89 public employee under any foreseeable circumstances and for
90 any period of exposure during his normal working life.
91 Standards shall prescribe the use of such labels and other
92 appropriate forms of warnings as are necessary to insure that
93 public employees are apprised of all hazards to which they are
94 exposed, relevant symptoms and appropriate emergency treat-
-95 ment, and proper conditions and precautions of safe use or
96 exposure. Where appropriate, such standards shall also pre-
-97 scribe suitable protective equipment, controls for, and/or
98 technological procedures to be used in connection with the
99 elimination of such hazards.

100 Such standards shall provide for monitoring or measuring
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101 public employee exposure to such hazards at such times and
102 places and in such manner as may be necessary for the pro-
103 tection of public employees. Where appropriate, such stand-
104 ards shall prescribe such medical examinations or other tests
105 as will most effectively determine whether the health of
106 public employees is adversely affected by such exposure. Such
107 examinations or tests shall be made available by the public
108 employer without cost to the public employees. The results
109 of an examination of an individual public employee shall be
110 furnished only to the Commissioner, or at the request of the
111 public employee, to himself or his physician.
112 Nothing in this Chapter shall be deemed to authorize or re-
113 quire medical examination, immunization, or treatment for
114 those who object thereto on religious grounds, except where
115 such is necessary for the protection of the health and safety
116 of others.
117 Section 4- Any person adversely affected by a standard
118 established by the Commissioner shall be entitled to a judicial
119 review thereof.
120 Section 5. The Commissioner or his representative, on pre-
121 sentation of appropriate credentials, may enter any place of
122 public employment during working hours and at other reason-
123 able times, to inspect and investigate such place of public
124 employment for compliance with the provisions of this Chap-
125 ter, to examine any records required by this Chapter or by
126 rules and regulations issued pursuant to this Chapter, and to
127 question any public employee, employer, or any person acting
128 on behalf of such public employer.
129 Section 6. The Department shall promptly report to the
130 Department of Public Health all cases of disease in places of
131 public employment affecting the health of the employees and
132 other persons.
133 Section 7. The Commissioner shall receive all complaints
134 concerning conditions existing in any place of public employ-
-135 ment within the Commonwealth, or concerning alleged viola-
-136 tions of any provisions of this Chapter enforced under his di-
-137 rection, and shall thereupon make and direct all needful and
138 appropriate investigations.
139 Section 8. There shall be an advisory committee on occu-
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140 pational safety and health of not more than fifteen members
141 composed of representatives of occupational safety and health
142 professions, interested government agencies, the public, at
143 least three representatives of public employees and at least
144 three representatives of public employers. Members shall be
145 appointed by the Governor after consultation with safety
146 professional groups, chief executives of political subdivisions,
147 the Commissioner of Administration and Finance and mem-

-148 bers of organized labor and other concerned organizations.
149 Members shall be selected on the basis of their competence
150 in the field of occupational safety and health and allied fields
151 of expertise. The Governor shall designate one member as
152 chairman.
153 The committee shall advise, consult with, and make recom-
-154 mendations to the Commissioner on matters relating to the
155 promulgation or modification of standards, rules and regula-
-156 tions relating to occupational safety and health, and on the
157 administration and enforcement of occupational safety and
158 health standards in public employment.
159 The committee shall meet at least eight times per year, and
160 more frequently upon the request of the Commissioner, the
161 Chairman, or any five members. Members shall receive corn-
-162 pensation in an amount not to exceed $500.00 per annum for
163 expenses.
164 The Commissioner shall furnish the committee such clerical
165 and other services as may be necessary to the conduct of its
166 business.
167 Section 9. The Commissioner shall issue standards, rules,
168 and regulations as promulgated under Section 6 of the Occu-

-169 pational Safety and Health Act of 1970. State Standards,
170 rules and regulations shallbe established by the Commissioner
171 in accordance with the provisions of Section 2 of Chapter 30A
172 of the General Laws.
173 The Commissioner shall issue an emergency standard to be
174 effective on issue, if he determines that public employees are
175 exposed to grave danger from exposure to substances or
176 agents determined to be toxic or physically harmful or from
177 other hazards, and lhat such emergency s/andard is necessary
178 to protect public employees from such danger. Such emer-
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gency standard and any emergency rule or regulation pertain-
ing to it shall be effective until superseded by a standard and a
rule or regulation promulgated in accordance with the provi-
sions of this Chapter, which shall be within six months after
publication of the emergency standard and rule or regulation.

179
180
181
182
183

Section 10. Upon application by a public employer or public
employees, the Commissioner, may grant an order granting
a temporary variance from a standard issued under this
Chapter if he finds that (1) the public employer is unable to
comply with such standard by its effective date because of
unavailability of personnel, material or equipment, or because
construction or alteration of facilities cannot be completed by
the effective date; that (2) he is taking all available steps to
safeguard public employees against the hazards covered by
the standard; and that (3) he has a program for complying
with the standard as quickly as practicable. An application
for such temporary variance shall specify the standard or
portion thereof from which the variance is sought, satisfac-
tory evidence as to the facts and circumstances which make
immediate compliance impossible, a detailed schedule outlin-
ing the methods used or to be used for protection of public
employees from the hazard covered by the standard, a de-
tailed schedule of the steps to be taken in order to achieve
compliance, the date by which compliance will be achieved
and a description of how public employees have been in-
formed, which shall provide for a copy of the application to
be furnished to the authorized representative of public em-
ployees, the posting of a summary in a usual place for notices
to employees with information as to where a copy may be
examined, and notification of the right of public employees to
petition the Commissioner for a hearing.

184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210 The Commissioner may issue one interim order to be effec-

tive until a decision is made on the basis of the hearing held
on application for temporary variance. No temporary vari-
ance shall be granted for longer than the time required to

211
212
213
214 achieve compliance with the standard, or one year, whichever

is shorter.215
216 Upon application from a public employer or a public em-

ployee, or an authorized representative of public employees,217



SENATE —No. 71.1979.] 7

218 or in his own discretion, the Commissioner may, at any time
219 after six months from the granting of such variance and after
220 an investigation and hearing as provided in this subsection
221 for the granting of such variance, revoke it or modify it.
222 Section 11. In order to make an inspection under Section 2,
223 the Commissioner or his authorized representative having
224 appropriate credentials may enter any place of public employ-
-225 ment during regular working hours and at other reasonable
226 times.
227 Such inspections shall be conducted without advance notice
228 to the public employer unless the Commissioner determines
229 that a notice of not more than twenty-four hours is required,
230 in one of the following cases;

231 (a) in a case of apparent imminent danger where immedi-
-232 ate notice is required to enable the public employer to initiate
233 immediate action for corrective measures;
234 (b) where the inspection can more effectively be con-
-235 ducted after regular business hours;
236 (c) to assure the presence of representatives of the public
237 employer or public employees and their representatives.
238 A representative of the public employer and a representa-
-239 tive authorized by his public employees shall be given an op-
-240 portunity to accompany the Commissioner during an inspec-
-241 tion. When there is no authorized representative of public
242 employees, the Commissioner shall consult with reasonable
243 number of public employees concerning matters of safety and
244 health. During any such inspection any public employee or
245 representative of public employees may inform the Commis-
-246 sioner of any violation of safety and health rules, regulations,
247 and standards which he has reason to believe exist in such
248 places.
249 Any public employee or representative of public employees
250 who believes that a violation of a rule, regulation or standard
251 exists such as to create a hazard to the health and safety
252 of public employees may request the Commissioner to make
253 an inspection relative to such violation. If upon request, the
254 Commissioner determines that there are reasonable grounds
255 to believe that such violation or hazard exists, he shall make
256 an inspection as soon as possible, if an imminent danger, at
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257 once, if serious, within 72 hours, and other, within one week.
258 The Commissioner shall notify in writing the affected public
259 employees, or their representative, when the State decides
260 not to take compliance action as a result of violations alleged
261 by the public employees or their representatives and shall
262 therein give the reasons for the State’s decision. He shall
263 provide for informal review of the decisions, by such means
264 as written notification of decisions not to take compliance
265 action; provided procedures for informal review of the deci-
-266 sions; and further provide for written statements of the dis-
-267 position of the review.position of the review.
268 Section 12. If, as a consequence of an inspection or investi-
269 gation, the Commissioner has reason to believe that a public
270 employer has violated any standard, or any rule or regula-
271 tion issued pursuant to Section 3 of this Chapter, or has
272 permitted to exist any general condition which creates recog-
273 nized hazards that are causing or likely to cause serious
274 physical harm to public employees, the Commissioner shall,
275 with reasonable promptness issue corrective order to such
276 public employer. The corrective order shall be in writing,
277 shall describe in detail the nature of the violation, including a
278 reference to the statute, standard, rule, or regulation alleged
279 to have been violated, and shall fix a reasonable time for the
280 abatement of the violation; provided that an abatement period
281 of more than thirty days shall require a finding of necessity
282 by the Commissioner who shall prescribe a timetable for the
283 systematic elimination of the violation. The public employer
284 shall mark such corrective order with the date of receipt, and
285 shall post it prominently at or near each place where the vio-
286 lation referred to occurred.
287 The Commissioner shall furnish such a corrective order to
288 the public employer and shall inform the public employee that
289 he must notify the Commissioner within fifteen working days
290 if he wishes to contest the corrective order. No corrective
291 order may be issued by the Commissioner for any violation
292 more than six months after its existence, nature or extent has
293 been determined by the Commissioner.
294 Section 13. Where an inspection has revealed a condition
295 of imminent danger to the safety or health of public em-
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296 ployees, or where the Commissioner has reason to believe
297 that such conditions of imminent danger exist, the Commis-
-298 sioner shall forthwith inform the public employer and the
299 affected public employees of the danger. If such condition is
300 revealed in the course of an inspection, the inspector shall
301 forthwith inform the Commissioner that the danger exists.
302 The Superior Court, on petition of the Commissioner, may
303 restrain any conditions or practices in any place of employ-
-304 ment which constitutes an imminent danger as specified in
305 this Section, and may require such steps to be taken as may be
306 necessary to avoid, correct, or remove such imminent danger
307 and prohibit the employment or presence of any individual
308 where such imminent danger exists, except individuals whose
309 presence is necessary to avoid, correct, or remove such immi-
-310 nent danger, or to maintain the capacity of a continuous proc-
-311 ess operation to resume normal operations without a complete
312 cessation of operations, or where such complete cessation is
313 necessary, to permit it to be accomplished in a safe and or-
-314 derly manner.
315 If the Commissioner arbitrarily or capriciously fails to take
316 any action required by this Section, a public employee who
317 may be injured by reason of such failure, or the representative
318 of such employee, may bring an action against the Commis-
-319 sioner in the Superior Court to compel the Commissioner to
320 take such action, and for such further relief as may be appro-
-321 priate.
322 Section 14- The Commissioner shall direct the public em-
-323 ployer to provide public employees and former public em-
-324 ployees access to information on their exposure to toxic ma-
-325 terials or harmful physical agents and receive prompt infor-
-326 mation when they have been or have reason to believe they
327 are being exposed, or are being exposed to such materials or
328 agents in concentrations or at levels in excess of those pre-
-329 scribed by the applicable safety and health standards, by such
330 means as the observation by employees or former employees
331 of the monitoring or measuring of such materials or agents,
332 employee and former employee access to the records of such
333 monitoring or measuring, prompt notification by a public
334 employer to any employee or former employee who has been
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335 or is being exposed to such agents or materials in excess of
the applicable standards, and information to such employee or
former employee of corrective action being taken.

336
337

Section 15. In order to establish, test, or modify any stand-
ards, or to demonstrate or validate new and improved tech-
niques to safeguard the health or safety of workers, the Com-
missioner may, as part of any study, authorize and make avail-
able to public employees such medical examinations or tests
as may be necessary, at the expense of the department. Re-
sults of such examinations or tests shall be furnished only to
the Commissioner and, at the request of the employee, to him-
self or his physician.

338
339
340
341
342
343
344
345
346

Section 16. The Commissioner shall report annually to the
Governor concerning the work of the department. The Com-
missioner shall compile, analyze, and publish at least annually
records and information relating to the incidence of occu-
pational accidents and diseases, and citations and enforcement
actions related thereto, and such other information relating
to occupational safety and health as may be desirable.

347
348
349
350
351
352
353

The Commissioner shall make reports to the Secretary of
Labor in such form, at such times, and containing such in-
formation as the Secretary shall require.

354
355
356

Section 17. The Commissioner shall provide for the estab-
lishment and supervision of easily accessible literature and
programs for the education and training of public employers
and public employees in the recognition and prevention of
unsafe and unhealthy working conditions, and shall consult
with and advise public employers and public employees or
their representatives as to the most effective means of pre-
venting occupational injuries.

357
358
359
360
361
362
363
364
365 Section 18. No person shall discharge, or in any manner

discriminate against any public employee because such public
employee has filed any complaint or instituted or caused to be
instituted any proceeding under or related to this Chapter,
or has testified or is about to testify in such proceeding,
or because such public employee has exercised on behalf of
himself or of others any right afforded by this Chapter.

366
367
368
369
370
371
372 Any public employee who believes that he has been dis-

charged or otherwise discriminated against by any person in373
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374 violation of this Section may, within thirty days after such
375 violation occurs, file a complaint with the Commissioner al-
-376 leging such discrimination. Upon receipt of such complaint,
377 the Commissioner shall cause such investigation to be made as
378 he determines appropriate, shall within ninety days notify the
379 complainant of his determination, and if he determines that
380 the provisions of this Section have been violated, he shall
381 bring an action in the Superior Court. In any such action the
382 Court may order all appropriate relief, including the rehiring
383 or reinstatement of the employee to his former position with
384 back pay.
385 Section 19. Each public employer (1) shall furnish to each
386 of his employees employment and a place of employment
387 which is free from recognized hazards that are causing or are
388 likely to cause death or serious physical harm to his employ-
-389 ees; (2) shall comply with occupational safety and health
390 standards promulgated under this Act.
391 Each public employee shall comply with occupational safety
392 and health standards and all rules, regulations, and orders
393 issued pursuant to this Act which are applicable to his own
394 actions and conduct.
395 Section 20. Each public employer shall designate a person
396 who shall maintain such records and make such reports as the
397 Commissioner may determine are necessary with regard to
398 work related deaths, injuries, and illnesses which involve
399 medical treatment, loss of consciousness, restrictions of work
400 or motion, or transfer to another job; provided that the re-
-401 quirements of this sentence may be met by compliance with
402 Section 19 of Chapter 152 if the Commissioner so determines.
403 Said person shall keep such other records as the Commis-
-404 sioner may determine are necessary regarding the public em-
-405 ployer’s activities in insuring the safety and health of his em-
-406 ployees, and for developing information regarding the causes
407 and prevention of occupational accidents and illnesses.
408 Section 21. Each public employer shall assure the provision
409 of necessary emergency medical care for all employees in his
410 employ. Such care shall include provision for appropriate
411 medical supplies, equipment, and facilities. The department
412 shall, by rule and regulation, establish standards for emer-
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gency medical care including personnel qualifications, sup-
plies, equipment, and facilities, which take into account differ-
ences in the size and function of workplaces and in the nature
of hazards to which public employees are exposed.

413
414
415
416

Section 22. The department shall require public employees
to post in conspicuous positions in any place of public employ-
ment such placards, posters, or signs for the information of
employees as it may issue, and require public employers to
post such additional information as will keep their employees
informed of their protections and obligations under this Chap-
ter. Such material shall, where necessary, be bilingual.

417
418
419
420
421
422
423

Section 23. If the death or serious bodily impairment of a
public employee results from the willful violation by a public
employer of any standard or any rule or regulation issued
pursuant to Section 3 of this chapter, such violation shall be
considered as serious and willful misconduct by the public
employer and subject to the provisions of chapter 152, section
28, of the General Laws.

424
425
426
427
428
429
430
431 Any employee of the Department of Labor and Industries

who gives advance notice of an inspection to be conducted
pursuant to the provisions of Section 5 without authority
from the Commissioner, shall be subject to such disciplinary
actions, including suspension or dismissal, as the Commis-
sioner shall deem appropriate.

432
433
434
435
436

Any person who knowingly makes any false statements in
any application, record, report, or other document reouired to
be filed or maintained in accordance with this Chapter shall
be punished by a fine of not less than one hundred nor more
than one thousand dollars.

437
438
439
440
441

Any employer who by himself or through his agent refuses
to correct a violation of any standard, rule, or regulation
promulgated pursuant to this Chapter after receiving proper
notice by corrective order issued by the Commissioner, shall
be punished by a fine of not less than one hundred nor more
than one thousand dollars.

442
443
444
445
446
447

Section 2!f. If, within fifteen working days after the receipt
of a corrective order for a violation or for a failure to correct
a violation after receipt of such order, the public employer
shall notify the Commissioner that he wishes to contest the

448
449
450
451
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452 corrective order, or a public employee or a representative of
453 public employees shall notify the Commissioner that he wishes
454 to contest the abatement period, the Commissioner shall forth-
-455 v/ith advise the Occupational Safety and Health Review Corn-
-456 mission. The Review Commission shall thereupon review the
457 corrective order or abatement period. Such review shall in all
458 cases afford an opportunity for a hearing, in which the public
459 employer shall have an opportunity to participate. Such re-
-460 view and hearing may be conducted by the full Review Corn-
461 mission, by a member, or by a hearing officer designated by
462 the Review Commission, except that the decision of a mem-
463 ber or a hearing officer shall be reported to the full Commis-
464 sion and no such decision shall be the basis for an order if,
465 within ten days of such report, a member of the Commission
466 shall request that such report be reviewed by the full Corn-
467 mission. Based on findings of fact, the Commission shall issue
468 an order which may affirm, modify, or vacate the corrective
469 order, or alter the period of abatement of the violation, or
470 direct other appropriate relief.
471 Any public employee or representative of public employees
472 may request in writing for an informal hearing with the Corn-
473 missioner to review a decision not to issue a corrective order.
474 Said public employee or representative of public employees
475 may also request that they be informed in writing of the
476 reason for the lack of a corrective order.
477 Any public employee or representative of said public em-
478 ployees may, within fifteen working days from the notice of no
479 corrective order, file a request for review by the Occupational
480 Safety and Health Review Commission. The Review Commis-
481 sion shall thereupon review such decision or to issue a cor-
482 rective order by following the procedures established in the
483 first paragraph of this section.
484 Any person adversely affected by any order of the Commis-
485 sion shall be entitled to a judicial review thereof within sixty
486 days of the issuance of such order. A petition for such judi-
487 cia! review shall not, unless ordered by the court operate as a
488 stay of the Commission. Petition filed under this section shall
489 be heard expeditiously.
490 Section 25. The Commissioner shall have all necessary
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491 powers to require compliance with this Chapter, including the
492 power to institute and prosecute proceedings in the Superior
493 Court to restrain any public employer from continuing to op-
494 erate after failure to comply with any corrective order, and
495 he shall not be required to pay the Clerk of the court any
496 entry fee in connection with the institution of any such pro-
497 ceeding.
498 Chapter 23 of the General Laws is hereby amended by in-
499 serting, after Section 4 thereof, the following Section 4A.
500 The Associate Commissioners of the department consisting
501 of three members, appointed by the Governor, shall act as an
502 Occupational Safety and Health Review Commission. The
503 Governor shall from time to time, designate one of the As-
504 sociate Commissioners as Chairman. The Chairman shall be
505 the Administrative Head of the Commission.
506 The Commission shall have the right to summon witnesses,
507 books, papers, and other records, administer oaths and re-
-508 quire testimony.






