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SENATE

126

By Mr. Walsh, a petition (accompanied by bill, Senate, No. 126) of
Joseph B. Walsh for legislation to provide for a program of occupational
safety and health and for the prevention of industrial accidents to public employees. Commerce and Labor,

(The (£mnmmuuralth

ol iHaaaarhitsrtts

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act

providing for

a

program of

occupational safety and

HEALTH AND FOR THE PREVENTION OF INDUSTRIAL ACCIDENTS TO
PUBLIC EMPLOYEES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

A new chapter is hereby added to the Massachusetts General
Laws to be Chapter 149 A
follows:
Definitions:
“Assistant Commissioner”
The Assistant Commissioner
of the Department of Labor and Industries.
“Associate Commissioner”
The Associate Commissioner
of the Department of Labor and Industries.
“Commissioner”
Commissioner of the Department of
Labor and Industries or his authorized representative.
“Corrective Order”
A written notice issued by the Commissioner or his authorized representative, indicating a violation of standards, and/or directing corrective measures to be
13 taken within a specified time limit.
The Department of Labor and Industries.
14
“Department”
15
“Serious Danger”
Any condition or practices where there
16 is a substantial probability that death or serious physical harm
17 could occur.
Any conditions or practices where
18 “Imminent Danger”
19 there is a reasonable certainty that a danger exists that can
20 be expected to cause death or serious physical harm im-21 mediately or before the danger can be eliminated through en-22 forcemeat procedures otherwise provided by this Act.
“Occupational Disease”
Any illness or disease caused
23
by
or
circumstances
of the employment.
the
nature
24
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“Occupational Safety and Health Inspector”

I Jan
Any In-

spector qualified by education, training and/or experience in
matters relative to safety and health who, is authorized by
the Commissioner to make an inspection as described in Section 7 of this Chapter.
The term
“Occupational Safety and Health Standard”
“occupational safety and health standard” means a standard
which requires conditions, or the adoption or use of one or
more practices, means, methods operations, or processes reasonably necessary or appropriate to provide safe and health-

-35 ful conditions for and places of public employment.
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“Place of Public Employment”
Agencies, offices, warehouses and other facilities and every place whether indoors
or out, or underground and the premises appurtenant thereto,
into, in or upon which any public employee goes or remains
either temporarily or regularly in the course of his public
employment, except a place the exclusive safety jurisdiction
over which is vested by law in any federal agency. For the
purpose of this Bill, it shall include but not be limited to State,
County and Municipal Facilities and non-profit Educational
Facilities.
“Public Employee”
Any person permitted or suffered
to work by a public employer, except officials, appointed
officials, members of any Board or Commission, and Representatives of any public employer, including Heads, Directors
and Executives and Administrative officers of Departments
and Agencies of any public employer.
“Public Employer”
Any agency of the Commonwealth
acting through its chief executive officer any agency of any
city, town, county district, or political subdivision or authority acting through its chief executive officer. In the case of
schools, the municipal employer shall be represented by the
Chairman of the School Committee. In the case of State colleges and universities, the employer shall mean the Chairman
of the respective Board of Trustees.
“Review Commission”
The Occupational Safety and
Health Commission as established under Section 4A of Chapter 23.
Section 2. The Department shall, except as otherwise spe-
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cifically provided, administer and enforce the provisions of
Chapter 149A. The Department shall have all the necessary
powers required, including but not limited to, the right to
inspect and investigate, the power to question witnesses,
examine books, papers and other records and initiate other
procedures pertinent thereto as defined herein. In the case of
enforcing the Occupational Safety and Health Standards the
Commissioner is specifically granted the aforementioned
powers.
Section 3. Chapter 149 A shall be considered a developmental
program, not to exceed three years immediately following the
date this Chapter becomes effective. In this developmental
program, the Department shall assist public employers in
establishing and conducting training programs for the purpose
of preventing occupational accidents and illness. The Department shall assist the public sector in the establishment of
Occupational Health Organizations and record keeping. The
Department shall conduct a safety and occupational health
consultation program to assist the public sector in meeting
the required standards. To the extent required under this
chapter, the Department shall conduct inspections and investigations to insure compliance with the Occupational Safety
and Health Standards, and shall take necessary enforcement
action to require compliance. Prior to the conclusion of this
three year developmental program the Department shall
submit a report, to the General Court evaluating the effectiveness of the program, making recommendations for program
refinement, change or redirection. This report shall be based
on the experience and statistics gathered during the developmental program and shall be subject to the prior review of
the Advisory Committee. Conditioned on the findings contained in the report, the Department shall propose the necessary legislation required to bring Chapter 149 A into full compliance with 29CFR 1956.10.
Section k- The Commissioner shall adopt and establish the
Occupational Safety and Health Standards promulgated in
Section 6 of the Occupational Safety and Health Act of 1970
(P.L. 91-596) and maintain additional State standards at least
as effective as the standards promulgated in the Occupational
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Safety and Health Act of 1970 for places of public employmenit within the Commonwealth, and may from time to time
modify, said comprehensive State standards. Such State
standards shall be and shall, through any necessary modification, continue to be at least as effective as standards promul108 gated under the Occupational Safety and Health Act of 1970.
109 Any standard established by the Commissioner shall be based
110 on the best available evidence, and in the event of conflicting
111 standards shall be the standard which insures the greatest
112 protection for the safety and health of the employees. When
113 a Federal standard has been promulgated, the Commissioner
114 shall establish the same standard or a stricter standard than
115 that promulgated under the Occupational Safety and Health
116 Act of 1970. Any standard shall be adequate to protect any
117 public employee under any foreseeable circumstances and for
118 any period of exposure during his normal working life.
119
Standards shall prescribe the use of such labels and other
120 appropriate forms of warnings as are necessary to insure
121 that public employees are apprised of all hazards to which
122 they are exposed, relevant symptoms and appropriate emer123 gency treatment, and proper conditions and precautions of
124 safe use or exposure. Where appropriate, such standards
125 shall also prescribe suitable protective equpipment, controls
126 for, and/or technological procedures to be used in connection
127 with the elimination of such hazards.
128 Such standards shall provide for monitoring or measuring
129 public employee exposure to such hazards at such times and
130 places and in such manner as may be necessary for the pro131 tection of public employees. Where appropriate, such stand132 ards shall prescribe such medical examinations or other tests
133 as will most effectively determine whether the health of
134 public employees is adversely affected by such exposure. Such
135 examinations or tests shall be made available by the public
136 employer without cost to the public employees. The results of
137 an examination of an individual public employee shall be
138 furnished only to the Commissioner, or at the request of the
139 public employee to himself or his physician.
140
Section 5. Any person adversely affected by a standard
by the Commissioner shall be entitled to a judicial
established
141
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142 review thereof.
143
Section 6. All agencies of the Commonwealth, their em-144 ployers and employees shall be subject to all provisions of
145 Chapter 149 A except that, for one year immediately following
146 the date Chapter 149 A becomes effective the Department
147 shall limit enforcement and compliance to those hazards
148 determined to constitute serious or imminent danger. Beginning
149 the second year immediately following the date Chapter 149
150 becomes effective, and for the remainder of the term of the
151 development program, the Department shall take the neces-152 sary action to require compliance with all Occupational
153 Safety and Health Standards promulgated under Chapter
154 149A. All other public employers and employees as defined
155 under Section 1, Chapter 149 A including, but not limited to,
156 Counties, Towns and Municipalities shall be subject to all pro-157 visions of Chapter 149 A except that for one year immediately
158 following the date Chapter 149 A becomes effective, the
159 Department shall limit enforcement and compliance to those
160 hazards determined to constitute imminent danger. Beginning
161 the second year immediately following the date Chapter 149 A
162 becomes effective, and for the remainder of the development
163 program, the Department shall limit enforcement and corn-164 pliance to those hazards determined to constitute serious or
165 imminent danger.
166
Section 7. The Commissioner or his representative, on
167 presentation of appropriate credentials, may enter any place
168 of public employment during working hours and at other
169 reasonable times, to inspect and investigate, such place of
170 public employment for compliance with the provisions of this
171 Chapter, to examine any records required by this Chapter or
172 by rules and regulations issued pursuant to this Chapter, and
173 to question any public employee, employer, or any person
174 acting on behalf of such public employer.
175
Section 8. The Department shall promptly report to the
176 Department of Public Health all cases of disease in places of
177 public employment affecting the health of the employees and
178 other persons.
179
Section 9. The Commissioner shall receive all complaints
180 concerning conditions existing in any place of public employ-

6
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210

SENATE— No. 126

ment within the Commonwealth, or concerning alleged violations of any provisions of this Chapter enforced under his
direction, and shall thereupon make and direct all needful and
appropriate investigations.

Section 10. There shall be an advisory committee on occupational safety and health of not more than fifteen members
composed of representatives of occupational safety and health
professions, interested government agencies, the public, at
least three representatives of public employees and at least
three representatives of public employers. Members shall be
appointed by the Governor after consultation with safety
professional groups, chief executives of political subdivisions,
the Commissioner of Administration and Finance and members of organized labor and other concerned organizations.
Members shall be selected on the basis of their competence in
the field of occupational safety and health and allied fields
of expertise. The Governor shall designate one member as
chairman.
The committee shall advise, consult with, and make recommendations to the Commissioner on matters relating to the
promulgation or modification of standards, rules and regulations relating to occupational safety and health, and on the
administration and enforcement of occupational safety and
health standards In public employment.
The committee shall meet at least eight times per year, and
more frequently upon the request of the Commissioner, the
Chairman, or any five members. Members shall receive compensation in an amount not to exceed $500.00 per annum for
expenses.

The Commissioner shall furnish the committee such clerical
the conduct of its
business.
Section 11. The Commissioner shall issue standards, rules,
and regulations as promulgated under Section 5 of the Occupational Safety and Health Act of 1970. State standards, rules
and regulations shall be established by the Commissioner in
accordance with the provisions of Section 2 of Chapter 30A of
the General Laws.
The Commissioner shall issue an emergency standard to be

211 and other services as may be necessary to
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effective on issue, if he determines that public employees are
exposed to grave danger from exposure to substances or
agents determined to be toxic or physically harmful or from
other hazards, and that such emergency standard is necessary
to protect public employees from such danger. Such emergency standard and any emergency rule or regulation pertain-

-226 ing to it shall be effective until superseded by a standard and
227 a rule or regulation promulgated in accordance with the pro-228 visions of this Chapter, which shall be within six months
229 after publication of the emergency standard and rule or regu-230 lation.
231
Section 12. Upon application by a public employer or public
232 employees, the Commissioner may grant an order granting a
233 temporary variance from a standard issued under this Chap-234 ter if he finds that (1) the public employer is unable to com-235 ply with such standards by its effective date because of un-236 availability of personnel, material or equipment, lack of
237 appropriated funds or because construction or alteration of
238 facilities cannot be completed by the effective date; that (2)
239 he is taking all available steps to safeguard public employees
240 against the hazards covered by the standard; and that (3) he
241 has a program for complying with the standard as quickly as
242 practicable. An application for such temporary variance shall
243 specify the standard or portion thereof from which the vari-244 ance is sought, satisfactory evidence as to the facts and cir-245 cumstances which make immediate compliance impossible, a
246 detailed schedule outlining the methods used or to be used
247 for protection of public employees from the hazard covered
248 by the standard, a detailed schedule of the steps to be taken
249 in order to achieve compliance, the date by which compliance
250 will be achieved and a description of how public employees
251 have been informed, which shall provide for a copy of the
252 application to be furnished to the authorized representative
253 of public employees, the posting of a summary in a usual place
254 for notices to employees with information as to where a copy
255 may be examined, and notification of the right of public
256 employees to petition the Commissioner for a hearing.
The Commissioner may issue one interim order to be effec257
-258 tive until a decision is made on the basis of the hearing held
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259 on application for temporary variance. No temporary variance
260 shall be granted for longer than the time required to achieve
261 compliance with the standard, or two years, whichever is
262 shorter.
Upon application from a public employer or a public em263
-264 ployee, or an authorized representative or public employees,
265 or in his own discretion, the Commissioner may, at any time
266 after six months from the granting of such variance and after
267 an investigation and hearing as provided in this subsection
268 for the granting of such variance, revoke or modify it.
269 Section 13. In order to make an inspection under Section 2,
270 the Commissioner or his authorized representative having
271 appropriate credentials may enter any place of public employ-272 ment.
273
Section Ilf. If, as a consequence of an inspection or investi-274 gation, and subject to the provisions of Section 6 of this
275 Chapter, the Commissioner has reason to believe that a pub-276 lie employer has violated any standard, or any rule or regula-277 tion issued pursuant to Section 4 of this Chapter, or has per-278 mitted to exist any general condition which creates recog-279 nized hazards that are causing or likely to cause serious
280 physical harm to public employees, the Commissioner shall,
281 with reasonable promptness issue a corrective order to such
282 public employer. The corrective order shall be in writing.
283 shall describe in detail the nature of the violation, including
284 a reference to the statute, standard, rule, or regulation alleged
285 to have been violated, and shall fix a reasonable time for
286 the abatement of the violation; provided that an abatement
287 period of more than thirty days shall require a finding of
288 necessity by the Commissioner who shall prescribe a time-289 table for the systematic elimination of the violation. In de-290 termining the abatement period the Commissioner shall con-291 sider the availability of appropriated funds.
292
The public employer shall mark such corrective older with
293 the date of receipt, and shall post it prominently at or near
294 each place where the violation referred to occurred.
295
The Commissioner shall furnish such a corrective order to
296 the public employer and shall inform the public employer that
297 he must notify the Commissioner within fifteen working days
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if he wishes to contest the corrective order. No corrective
order may be issued by the Commissioner for any violation
more than six months after its existence, nature or extent has
been determined by the Commissioner.
Section 15. Where an inspection has revealed a condition of
imminent danger to the safety or health of public employees,
or where the Commissioner has reason to believe that such
conditions of imminent danger exist, the Commissioner shall
forthwith inform the public employer and the affected public
employees of the danger. If such condition is revealed in the
course of an inspection, the inspector shall forthwith inform
the Commissioner that the danger exists.
The Superior Court, on petition of the Commissioner, may
restrain any conditions or practices in any place of employment which constitute an imminent danger as specified in
this Section, and may require such steps to be taken as may
be necesssary to avoid, correct, or remove such imminent
danger and prohibit the employment or presence of any individual where such imminent danger exists, except individuals
whose presence is necessary to avoid, correct, or remove such
imminent danger, or to maintain the capacity of a continuous
process operation to resume normal operations without a
complete cessation of operations, or where such complete
cessation is necessary, to permit it to be accomplished in a
safe and orderlv manner.
If the Commissioner arbitrarily or capriciously fails to take
any action required by this Section, a public employee who
may be injured by reason of such failure, or the representative
of such employee, may bring an action against the Commissioner in the Superior Court to compel the Commissioner to
take such action, and for such further relief as may be appropriate.
Sectioyi 16. The Commissioner shall direct the public em-

ployer to provide public employees and former public employees access to information on their exposure to toxic
materials or harmful physical agents and receive prompt information when they have been or have reason to believe they
being exposed, or are being exposed to such materials or
are
335
336 agents in concentrations or at levels in excess of those pre-
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scribed by the applicable safety and health standards, by
such means as the observation by employees or former employees of the monitoring or measuring of such materials or
agents, employees and former employee access to the records
of such monitoring or measuring, prompt notification by a
public employer to any employee or former employee who
has been or is being exposed to such agents or materials in
excess of the applicable standards, and information to such
employee or former employee of corrective action being taken.
Section 17. In order to establish, test, or modify any
standards, or to demonstrate or validate new and improved
techniques to safeguard the health or safety of workers, the
Commissioner may, as a part of any study, authorize and
make available to public employees such medical examinations
or tests as may be necessary, at the expense of the department. Results of such examinations or tests shall be furnished
only to the Commissioner and, at the request of the employee,
to himself or his physician.
Section 18. The Commissioner shall report annually to the
Governor concerning the work of the department. The Commissioner shall compile, analyze, and publish at least annually
records and information relating to the incidence of occupational accidents and diseases, and citations and enforcement
actions related thereto, and such other information relating
to occupational safety and health as may be desirable.
The Commissioner shall make reports to the Secretary of
Labor in such form, at such times, and containing such information as the Secretary shall require.
Section 19. The Commissioner shall make available a qualified training staff to assist public employers and employees
in the establishment of occupational safety and health training programs and shall make easily accessible literature,
training aids and other technical resources as may be reasonably required. The Commissioner shall consult with and
advise public employers and employees or their representatives as to the most effective means of preventing occupational
injuries.

Section 20. The Commissioner shall provide occupational
to the public sector

safety and health consultation services
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using those standards, rules and regulations established and
promulgated under this Chapter. These consultations shall be
based on voluntary employer compliance, without penalty. In
conducting these consultation services the Commissioner or
his representatives shall be accorded the right of entry and
access as defined in Section 7 of this Chapter. The consultation service shall be for the purpose of identifying hazards and
proposing reasonable means of correction.
Section 21. No person shall discharge, or in any manner
discriminate against any public employee because such public
386 employee has filed any complaint or instituted or caused to be
387 instituted any proceeding under or related to this Chapter,
388 or has testified or is about to testify in any such proceeding,
389 or because such public employee has exercised on behalf of
390 himself or of others any right afforded by this Chapter.
391
Any public employee who believes that he has ben dis-392 charged or otherwise discriminated against by any person in
393 violation of this Section may, within thirty days after such
394 violation occurs, file a complaint with the Commissioner
395 alleging such discrimination. Upon receipt of such complaint,
396 the Commissioner shall cause such investigation to be made
397 as he determines appropriate, shall within ninety days notify
398 the complainant of his determination, and if he determines
399 that the provisions of this Section have been violated, he shall
400 bring an action in the Superior Court. In any such action the
401 Court may order all appropriate relief, including the rehiring
402 or reinstatement of the employee to his former position with
403 back pay.
404
Section 22. Each public employer (1) shall furnish to each
405 of his employees employment and a place of employment
406 which is free from recognized hazards that are causing or
407 are likely to cause death or serious physical harm to his em-408 ployees; (2) shall comply with occupational safety and health
409 standards promulgated under this Act.
410
Each public employee shall comply with occupational safety
411 and health standards and all rules, regulations, and orders
412 issued pursuant to this Act which are applicable to his own
413 actions and conduct.
Section 2S. Each public employer shall designate a person
414
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who shall maintain such records and make such reports as
the Commissioner may determine are necessary with regard
to work related deaths, injuries, and illnesses which involve
medical treatment, loss of consciousness, restriction of work
or motion, or transfer to another job; provided that the requirements of this sentence may be met by compliance with
Section 19 of Chapter 152 if the Commissioner so determines,
Said person shall keep such other records as the Commissioner may determine are necessary regarding the public empioyer’s activities in insuring the safety and health of his employees, and for developing information regarding the causes
and prevention of occupational accidents and ilineses.
Section 2k- Each public employer shall assure the provision
of necessary emergency medical care for all employees in his
employ. Such care shall include provision for appropriate
medical supplies, equipment, and facilities. The Department
shall, by rule and regulation, establish standards for emergency medical care including personnel qualification, supplies
equipment, and facilities which take into account differences
in the size and function of workplaces and in the nature of
hazards to which public employees are exposed.
Section 25. The department shall require public employers
to post in conspicuous positions in any place of public employmerit such placards, posters, or signs for the information of
employees as it may issue, and require public employers to
post such additional information as will keep their employers
informed of their protections and obligations under this Chapter. Such material shall, where necessary, be bilingual.
Section 26. If the death or serious bodily impairment of a
public employee results from the willful violation by a public
employer of any standard or any rule or regulation issued
pursuant to Section 4 of this Chapter, such violation shall be
considered as serious and willful misconduct by the public
employer and subject to the provisions of chapter 152 section 28, of the General Laws.
Any employee of the Department of Labor and Industries
who gives advance notice of an inspection to be conducted
pursuant to the provisions of Section 7 without authority from
the Commissioner, shall be subject to such disciplinary actions,
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including suspension or dimissal, as the Commissiioner shall
deem appropriate.
Any person who knowingly makes any false statements in
any application, record, report, or other document required
to be filed or maintained in accordance with this Chapter shall
be punished by a fine of not less than one hundred nor more
than one thousand dollars.
Section 27. If, within fifteen working days after the receipt
of a corrective order for a violation or for a failure to correct
a violation after receipt of such order, the public employer
shall notify the Commissioner that he wishes to contest the
corrective order, or a public employee or a representative of
public employees shall notify the Commissioner that he wishes
to contest the abatement period, the Commissioner shall
forthwith advise the Occupational Safety and Health Review
Commission. The Review Commission shall thereupon review
the corrective order or abatement period. Such review shall
in all cases afford an opportunity to participate. Such review
and hearing may be conducted by the full Review Commissioh, by a member, or by a hearing officer designated by the
Review Commission, except that the decision of a member or
a member of a hearing officer shall be reported to the full
Commission and no such decision shall be the basis for an
order if, within ten days of such report, a member of the Cornmission shall request that such report be reviewed by the
full Commission. Based on findings of fact, the Commission
shall issue an order which may affirm, modify, or vacate the
corrective oder, or alter the period of abatement of the violation, or direct other appropriate relief.

Any public employee or representative of public employees
may request in writing for an informal hearing with the Cornmissioner to review a decision not to issue a corrective order.
Said public employee or representative of public employees
may also request that they be informed in writing of the
reason for the lack of a corrective order.
Any public employee or representative of said public employee may, within fifteen working days from the notice of
491 no corrective order, file a request for review by the Occupa-492 tional Safety and Health Review Commission. The Review
483
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Commission shall thereupon review such decision to issue a
corrective order by following the procedures established in the
first paragraph of this section.
Any person adversely affected by any order of the Commission shall be entitled to a judicial review thereof within
sixty days of the issuance of such order. A petition for such
judicial review shall not, unless ordered by the court operate
as a stay of the Commission. Petition filed under this section
shall be heard expeditiously.
Section 28. The Commissioner shall have all necessary
powers to require compliance with this Chapter, including the
power to institute and prosecute proceedings in the Superior
Court to restrain any public employer from continuing to
operate after failure to comply with any corrective order, and
he shall not be required to pay the Clerk of the court any
entry fee in connection with the institution of any such pro-
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509 ceeding.
Chapter 23 of the General Laws is hereby amended by in510
511 serting, after Section 4 thereof, the following Section 4A.
512
The Associate Commissioners of the department consisting
513 of three members, appointed by the Governor, shall act as an
514 Occupational Safety and Health Review Commission. The
515 Governor shall from time to time, designate one of the Associ516 ate Commissioners as Chairman. The Chairman shall be the
517 Administrative Head of the Commission.
518
The Commission shall have the right to summon witnesses,
519 books, papers, and other records, administer oaths and require
520 testimony.
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