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SENATE 472
By Mr. Wetmore, a petition (accompanied by bill, Senate, No. 472) of

Robert D. Wetmore for legislation relative to pre-need funeral or burial
funds, agreements, contracts of plans trust deposit. Health Care.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act relative to pre-need funeral or burial funds,
AGREEMENTS, CONTRACTS OF PLANS - TRUST DEPOSIT.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the seme, as follows:

1 Chapter 112 of the General Laws, Section 82-87 is hereby
2 amended to add a new section after Section 83 as follows:
3 Section 83A. Any agreement, contract, or plan requiring the
4 payment of money by a purchaser in a lump sum or in in-
-5 stallments, which is made or entered into with any person,
6 association, partnership, firm or corporation, who in con-
-7 sideration thereof, agrees to provide for the final disposition
8 of a dead human body, or for funeral or burial services, or
9 for services to be rendered in negotiating such arrangements

10 or providing for discounts with respect thereto, or for the
11 furnishing of personal property or funeral or burial merchan-
-12 disc for future use at a time determinable by the death of the
13 person w’hose body is to be disposed of is hereby declared
14 against public policy and void, unless money paid thereun-
-15 der is handled in accordance with the provisions of sections
16 82-87 and subject to the terms of a written agreement not in
17 conflict herewith, “Funeral merchandise” as used herein shall
18 include caskets, grave vaults, and other articles of merchan-
-19 dise incidental to a funeral service, but excluding grave lots,
20 grave spaces, grave markers, monuments, tombstones, crypts,
21 niches and mausoleums; provided, however, that grave lots,
22 grave spaces, grave markers, monuments, tombstones, crypts,
23 niches and mausoleums shall be considered to be funeral mer-
-24 chandise when these items and articles are sold by a tie-in
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25 agreement with funeral merchandise or services or are sold
26 in contemplation of trade or barter for services and articles
27 included within the provisions of sections 82-87 or at excessive
28 prices intended to be offset by reductions in the cost of serv-
-29 ices and articles to which sections 82-87 apply. Any agree-
-30 ment providing for a membership fee or any other fee having
31 as its purpose the furnishing of burial or funeral services or
32 merchandise or any discount thereon is hereby declared to be
33 an agreement, contract or plan under the provisions of sec-
-34 tions 82-87. Any agreement, contract or plan described in this
35 section shall set forth in detail the funeral merchandise and
36 funeral services which are to be provided by the seller at the
37 maturity of the agreement, contract or plan. A seller shall
38 not be entitled to enforce any contract made in violation of
39 sections 82-87, but the purchaser or his heirs, or legal repre-
-40 sentatives, shall be entitled to recover all amounts paid to
41 the seller under any contract made in violation hereof, and all
42 amounts paid, whether or not paid to the seller, to any fund
43 or for any investment, debenture, security, or contract in
44 connection with which the seller has violated the provisions
45 of sections 82-87, together with a reasonable attorney’s fee
46 therefor. Sections 82-87 shall not apply to contracts of in-
-47 surance issued by an insurance company licensed in the Com-
-48 monwealth of Massachusetts. The negotiation and admin-
-49 istration of such agreements, contracts or plans shall be gov-
-50 emed exclusively by the provisions of sections 82-87, and shall
51 not be subject to the laws pertaining to insurance, except as
52 otherwise provided herein.
53 1. From and after six months from the effective date of
54 this act no funeral service firm, person registered by the State
55 Board under sections 82-87 of Chapter 112, or person, firm or
56 corporation representing a funeral service establishment shall
57 sell or offer for sale an agreement, contract or plan described
58 in section 83A unless and until it has registered with the
59 Massachusetts State Board of Registration in Embalming and
60 Funeral Directing. The application for registration to the
61 board of embalmers and funeral directors which must be re-
-62 newed annually, shall be on forms provided by that board and
63 shall be accompanied by a fee of $25.00, any surety bonds re-
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64 quired under this act, and copies of any and all agreements,
65 contracts or plans to be sold to members of the general pub-
-66 lie. The information requested on the registration form shall
67 be limited to the name and address of the applicant, the cur-
-68 rent certificate numbers held by the applicant which were
69 issued by the Board in accordance with the provisions of
70 Section 83 of Chapter 112 of the General Laws, the address of
71 all locations from which the applicant does business, and the
72 depository and account number of the applicant’s trust ac-
-73 count. If the applicant is a corporation it shall include a copy
74 of the latest annual report on file with the Secretary of
75 State of Massachusetts or a list of the names and addresses
76 of all officers and members of the Board of Directors and
77 respective titles. If the applicant is a partnership, it shall
78 include a list of the names and addresses of all partners. If
79 the applicant does business under a fictitious name, it shall
80 include a copy of its certificate required under Chapter 110,
81 Section 5.
82 2. On receipt of an application for registration, required
83 fee of twenty-five dollars, required surety bonds and required
84 copies of any agreement, contract or plan offered for sale or
85 sold, the board shall issue a nontransferable registration cer-
-86 tificate which shall contain a registration number, the name
87 or names of the seller, the date of approval and the signature
88 of the secretary of the board. The certificate shall remain in
89 effect unless revoked for the reasons provided in this section.
90 A registered seller who ceases operation shall notify the board
91 within ten days from the date his operation ceased. From and
92 after the date of such notice by the board, the registration
93 certificate of that seller shall be cancelled.
94 3. A registration certificate shall be revoked by the board
95 upon presentation to it by the attorney general of Massa-
-96 chusetts of a verified order of a superior court or appellate
97 court of this Commonwealth ordering same.
98 4. Upon complaint or on its own motion the board may
99 have inspected or audited the books and records of a registered

100 seller to determine the amount placed in trust. In the event
101 that a registered seller ceases operations, within thirty days
102 from the date he notifies the board of that fact, and, if no
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103 person has made application to the board for registration as
successor in interest to the registered seller who has provided
notice to the board of ceased operations, or in the event a
seller’s registration is revoked as provided in paragraph 3, or
in the event the audit reveals the amount placed in trust or
the surety bond are less than required by this act, the board
shall proceed to ascertain the names and addresses of all pur-
chasers of any agreement, contract or plan sold by the reg-
istered seller which remains executory and ascertain the
amount paid to the registered seller under that agreement,
contract or plan, and shall request all such purchasers to file
such statement with the board within three months from
the date of such request, the board shall thereupon be re-
lieved of further duty or action on behalf of said purchaser.
Upon ascertaining the aforementioned information, the board
shall cause an audit to be made of the books and records of
the seller in question to determine the aggregate liability of
the seller and the exact value of the assets of the seller avail-
able to satisfy the claims of purchasers under contract with
that seller. Should the assets of the seller be determined to
be insufficient to satisfy all potential claims from purchasers
under contract, the board shall make demand upon the seller
for such sum necessary to satisfy potential claims and said
sums, if paid, shall be placed in an escrow account in the joint
names of the seller and the board to be released to purchasers
with valid claims against the seller. Should the seller be un-
able to satisfy any or all claims against it, the hoax’d shall
make demand either on the bond or trust account of the seller
who has ceased operations on behalf of those persons whose
names have been obtained by the board and whose claims are
unsatisfied for all respective amounts paid by the purchaser
on his executory contract. Upon refusal of the seller or the
surety company to pay the demand, the board shall thereupon
bring an action in behalf of the affected purchasers. Upon as-
certaining all claims and the matters set forth in this sub-
section, the board may then make demand upon the seller
and the bond on behalf of those claimants whose statements
have been filed, and shall have the power to settle or compro-
mise said claims with the seller and the surety company on
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142 the bond, and the board is empowered in such case to execute
143 and deliver a release and discharge on the bond involved.
144 (a) A surety on said bond may be released therefrom after
145 said surety shall have made a written notice thereof directed
146 to the board at least thirty days prior to said release.
147 (b) The surety bond shall cover the period of registration
148 except when said surety shall be released in the manner as
149 provided in this section.
150 5. Prior to issuance of a certificate of registration, the sel-
-151 ler-applicant shall post with the Massachusetts Board of Reg-
-152 istration in Embalming and Funeral Directing and there-
-153 after maintain in force a bond in the principal sum of
154 $50,000.00 issued by an authorized corporate surety in favor
155 of the Commonwealth of Massachusetts or a deposit of cash
156 or negotiable securities. If a deposit is made in lieu of a bond,
157 the deposit shall at all times have a market value of not less
158 than the amount of the bond required by the Board.
159 6. In lieu of posting the entire amount of the bond or de-
-160 posit required under subsection 5, the Board may:
161 (a) Approve the posting of a bond or deposit in the amount
162 of $50,000 or multiple thereof, not to exceed $50,000.00 if it
163 finds that the total and anticipated sales volume of the ap-
-164 plicant’s business do not immediately warrant the posting of
165 a bond or the full amount of the bond or deposit for the pur-

-166 pose provided in subsection 7.
167 (b) If less than the full amount of the bond or deposit is
168 posted by the applicant, the Board may require him to post
169 an additional bond or deposit of $5,000 or multiple thereof
170 each following year until the required maximum of $50,000
171 is met.
172 7. The bond or deposit shall be held:
173 (a) For the benefit of buyers of agreements, contracts,
174 or plans described in Section 83A and other persons as their
175 interest may appear, who may be damaged by misuse or di-
-176 vision of moneys by the seller or his agents; or
177 (b) To satisfy any judgments against the seller for failure
178 to perform an agreement, contract or plan. The aggregate
179 liability of the surety for all breaches of the conditions of the
180 bond shall, in no event, exceed the sum of such bond.
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181 8. The Board may reduce the bond or deposit in $5,000 in-
crements if it finds that the total and anticipated sales volume
of the applicant’s business warrant such reduction.

182
183
184 9. The condition of the bond shall include provisions:
185 (a) That if the seller complies with the provisions of this

act during any annual term of the bond, the bond shall become
null and void; and

186
187
188 (b) That the penalty provision of the bond is not cumula-

tive; and189
(c) That any action on an annual bond must be initiated

within three years of the bond termination date.
190
191
192 10. The seller of any agreement, contract or plan shall de-

posit the money received by him in one of the following man-
ners:

193
194
195 (a) All money received by the seller shall be deposited

with a lending institution lawfully doing business in Massa-
chusetts in an account in the joint names and under the joint
control of the purchaser and the seller, to be so held until
the expiration of at least five days after the death of the per-
son for whose services such funds were paid, and the money
held in such account shall be released to the seller upon the
expiration of such period and upon furnishing to said lending
institution a certified copy of the death certificate of such
person, together with a verified statement setting forth that
all of the terms and conditions of such agreement, contract or
plan have been fully performed by the seller; provided, how-
ever, that if, at any time the purchaser shall so request, the
funds held in such account shall be withdrawn by joint action
of the purchaser and seller, whereupon the purchaser shall be
entitled to receive a refund of all of the amounts deposited
by him in said account, including interest and/or dividends
on deposit, and the agreement, contract or plan shall be
deemed to have been terminated and cancelled.
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214 11. In the case of an agreement between a seller of such

agreement and a recipient of public assistance under the pro-
visions of the General Laws of the Commonwealth of Mas-
sachusetts, the agreement may further provide that it is ir-
revocable. If and when the buyer or person named under an
agreement becomes otherwise eligible, or in order to become
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220 eligible for public assistance as provided in the General Laws
221 of the Commonwealth of Massachusetts, he may agree, at his
222 option, that the trust shall be irrevocable in order to avail
223 himself of said public assistance.
224 12. Every such agreement, contract or plan which is sold
225 shall designate in it the funeral home or choice of funeral
226 homes which will provide the merchandise and services. Any
227 seller who designates a funeral home without a contractual
228 relationship with it shall be in violation of this act and such
229 a violation shall be cause for revocation of its registration
230 certificate.
231 13. Any funeral home establishment which permits a seller
232 to sell such an agreement, contract or plan designating it as
233 the funeral home or as one of two or more funeral homes
234 which will provide the merchandise and services shall pro-
235 vide the merchandise and services specified in the agreement,
236 contract or plan for the purchaser for the person designated
237 in the contract for whose funeral the funds may be used.
238 Failure of any funeral home establishment to do so shall be a
239 violation of this act and shall be cause for revocation of its
240 license under sections 82-87 of chapter 112 of the General
241 Laws of the Commonwealth.
242 14. If a funeral home has knowledge that a seller is desig-
243 nating it as the funeral home to provide merchandise and serv-
244 ices under any such agreement, contract or plan and fails to
245 take action to prevent the seller from doing so it shall be
246 deemed to have consented to such designation.
247 15. The date of death of a purchaser of an agreement, con-
248 tract or plan (or other individual who may be designated in
249 the contract as the person for whose funeral such funds may
250 be used) shall be the maturity date of the agreement, contract
251 or plan.
252 16. The seller of any agreement, contract or plan shall
253 maintain detailed records of all agreements, contracts or
254 plans sold. These records shall contain the following:
255 (a) Name of the purchaser.
256 (b) Name of the person entitled to benefits under the plan
257 if differentfrom the purchaser.
258 (c) The face value of each plan sold.
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(d) The date and amount of each payment on each plan259
sold.260

261 (e) A cumulative total of payments received for each plan
and for all plans, minus total amounts disbursed.262

(f) A copy of each agreement, contract or plan sold.263
(g) No agreement, contract or plan shall become effective

unless and until the purchaser thereof has placed his signa-
ture in a space provided on the face of the original and one
copy of same, and the purchaser has received a copy of his
agreement, contract or plan signed by both the seller and
the purchaser.
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17. If the death of such person occurs outside the general
area served by the funeral home establishment designated
in such agreement, contract or plan as the one to conduct
the funeral, then the seller shall either procure the furnish-
ing of comparable services and merchandise by a funeral
home selected by the spouse or next of kin, or, at his option,
shall pay over to the legal representatives of the purchaser
in fulfillment of the obligations of the contract, an amount
equal to the principal payments actually paid in cash by said
purchaser under such contract, including interest and divi-
dends on deposit.
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281 18. In the event a purchaser under a contract not over

sixty days delinquent shall desire to cancel the agreement,
contract or plan prior to maturity, such purchaser shall pro-
vide the seller with written notice of his desire to cancel.
Within thirty days from the receipt of such notice, the seller
shall pay to the purchaser or a successor in interest all prin-
cipal payments made under the agreement, contract or plan,
including interest and dividends on deposit whereupon such
agreement, contract or plan shall be deemed cancelled and
terminated. If the purchaser’s contract is over sixty days
delinquent and a portion of purchaser’s payments have been
or should have been placed in trust in accord with the pro-
visions of this act, purchaser may cancel the agreement, con-
tract or plan by giving written notice to seller and seller shall,
within 30 days, pay to the purchaser or a successor in in-
terest all the purchaser’s money required to be placed in
trust. The seller shall be entitled to retain all sums not owing
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298 and paid to the purchaser or a successor in interest. A pur-
-299 chaser who cancels his agreement, contract or plan and does
300 not receive any or all money to which he is entitled under
301 the provisions of this section may make demand upon the
302 bond or trust account of the seller for the amount due and
303 owing.
304 19. A seller who wilfully fails to make payment to a pur-
-305 chaser after demand as provided in this section may be sued by
306 the purchaser or a successor in interest to recover an amount
307 equal to all principal payments under the agreement contract
308 or plan plus 8 percent interest and reasonable attorney’s fees.
309 20. Any individual, firm, partnership, corporation or as-
-310 sociation and any officer, director, partner, agent or employee
311 thereof who, as seller under an agreement, contract or plan
312 subject to the terms of sections 82-87 makes or attempts to
313 make any contract in violation of sections 82-87, or fails to
314 handle properly moneys paid thereunder, shall be deemed
315 guilty of a misdemeanor and shall be punished by a fine of not
316 less than one thousand dollars and not more than five thousand
317 dollars or by imprisonment in the county jail for not less than
318 one month and not more than six months or by both such fine
319 and imprisonment. Each violation of any provisions of sec-
-320 tions 82-87 shall be deemed a separate offense and prosecuted
321 individually.
322 21. Any act which violates any provision of this section or
323 the offer to a purchaser or potential purchaser of a discount
324 as an inducement to purchase an agreement contract or plan
325 shall be deemed a violation of sections 82-87. This does not
326 preclude the offering of a discount for payment of cash with-
-327 in 30 days of the contract date. In any proceeding brought by
328 the attorney general for a violation of that section, the court
329 may grant, in addition to the remedies provided for in an ac-
-330 tion brought for violation of that section, revocation of the
331 registration certificate of the defendant or defendants in such
332 action.








