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By Mr. Aylmer, a petition (accompanied by bill, Senate, No. 671) of 

John F. Aylmer for legislation to establish the uniform probate code. The 
Judiciary.
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In the Year One Thousand Nine Hundred and Seventy-nine.

A n  A ct e st a b l ish in g  t h e  u n if o r m  probate code.

Be it enacted by the Senate and House of R epresentatives in General 
Court assembled, and by the au thority of the same, as follows:

1 The general laws are hereby amended by striking out
2 chapters 190 through 201, inclusive, and inserting in place
3 thereof the following: —  Chapter 190 Uniform Probate
4 Code.
5 Section 1-101. SHORT TITLE. —  This act shall be known
6 and may be cited as the uniform probate code.
7 Section 1-102. PURPOSES —  RULE OF CONSTRUCTION.
8 (a) This code shall be liberally construed and applied to pro-
9 mote its underlying purposes and policies.

10 (b) The underlying purposes and policies of this code are:
11 (1) To simplify and clarify the law concerning the affairs of
12 decedents, m issing persons, protected persons, minors and in-
13 capacitated persons;
14 (2) to discover and make effective the intent of a decedent
15 in distribution of his property;
16 (3) to promote a speedy and efficient system  for liquidating
17 the estate of the decedent and making distribution to his suc-
18 cessors;
19 (4) to facilitate use and enforcement of certain trusts;
20 (5) to make uniform the law among the various jurisdictions.
21 Section 1-103. SUPPLEMENTARY GENERAL PRINCI-
22 PLES OF LAW APPLICABLE. —  Unless displaced by the
23 particular provisions of this code, the principles of law and
24 equity supplement its provisions.
25 Section l-10lf. SEVERABILITY. —  If any provision of this



26 code or the application thereof to any person or circumstance
27 is held invalid, the invalidity shall not affect other provisions
28 or applications of this code which can be given effect without
29 the invalid provision or application, and to this end the pro-
30 visions of this code are declared to be severable.
31 Section 1-105. CONSTRUCTION AGAINST IMPLIED RE-
32 PEAL. —  This code is a general act intended as a unified cov-
33 erage of its subject matter and no part of it shall be deemed
34 impliedly repealed by subsequent legislation if it can reason-
35 ably be avoided.
36 Section 1-106. EFFECT OF FRAUD AND EVASION. —
37 W henever fraud has been perpetrated in connection with any
38 proceeding or in any statement filed under this code or if fraud
39 is used to avoid or circumvent the provisions or purposes of
40 this code, any person injured thereby may obtain appropriate
41 relief against the perpetrator of the fraud or restitution from
42 any person (other than a bona fide purchaser) benefiting
43 from the fraud, whether innocent or not. Any proceeding must
44 be commenced within two (2) years after the discovery of the
45 fraud, but no proceeding m ay be brought against one not a
46 perpetrator of the fraud later than five (5) years after the
47 tim e of commission of the fraud. This section has no bearing
48 on remedies relating to fraud practiced on a decedent during
49 his lifetim e which affects the succession of his estate.
50 Section 1-107. EVIDENCE AS TO DEATH OR STATUS. —
51 In proceedings under this code the rules of evidence in courts
52 of general jurisdiction including any relating to simultaneous
53 deaths, are applicable unless specifically displaced by this code.
54 In addition, the following rules relating to determination of
55 death and status are applicable:
56 (a) A certified or authenticated copy of a death certificate
57 purporting to be issued by an official or agency of the place
58 where the death purportedly occurred is prima facie proof
59 of the fact, place, date and time of death and the identity of the
60 decedent;
61 (b) A certified or authenticated copy of any record or re-
62 port of a governmental agency, domestic or foreign, that a
63 person is missing, detained, dead, or alive is prima facie evi-
64 dence of the status and of the dates, circumstances and places



65 disclosed by the record or report;
66 (c) A person who is absent for a continuous period of five
67 (5) years, during which he has not been heard from, and
68 whose absence is not satisfactorily explained after diligent
69 search or inquiry is presumed to be dead. His death is pre-
70 .sumed to have occurred at the end of the period unless there
71 is sufficient evidence for determining that death occurred
72 earlier.
73 Section 1-108. ACTS BY HOLDER OF GENERAL POWER.
74 —■ For the purpose of granting consent or approval with re-
75 gard to the acts or accounts of a personal representative or
76 trustee, including relief from liability or penalty for failure to
77 post bond, to register a trust, or to perform other duties, and
78 for purposes of consenting to modification or termination of a
79 trust or to deviation from its terms, the sole holder or all co-
80 holders of a presently exercisable general power of appoint-
81 ment, including one (1) in the form of a power of amendment
82 or revocation, are deemed to act for beneficiaries to the extent
83 their interests (as objects, takers in default, or otherwise)
84 are subject to the power.
85 Section 1-201. GENERAL DEFINITIONS. —  Subject to
86 additional definitions contained in the subsequent sections
87 which are applicable to specific sections, and unless the con-
88 text otherwise requires, in this chapter:
89 (1) “Application” means a written request to the registrar
90 for an order of informal probate or appointment under sections
91 3-301 through 3-311 of this chapter.
92 (2) “Augmented estate” means the estate described in sec-
93 tion 2-202 of this chapter.
94 (3) “Beneficiary,” as it relates to trust beneficiaries, in-
95 eludes a person who has any present or future interest, vested
96 or contingent, and also includes the owner of an interest by as-
97 signment or other transfer and as it relates to a charitable
98 trust, includes any person entitled to enforce the trust.
99 (4) “Child” includes any individual entitled to take as a child

100 under this code by intestate succession from the parent whose
101 relationship is involved and excludes any person who is only a
102 stepchild, a foster child, a grandchild or any more remote
103 descendant.



104 (5) “Claims,” in respect to estates of decedents and pro-
105 tected persons, includes liabilities of the decedent or protected
106 person whether arising in contract, in tort or otherwise, and
107 liabilities of the estate which arise at or after the death of
108 the decedent or after the appointment of a conservator, in-
109 eluding funeral expenses and expenses of administration. The
110 term does not include estate or inheritance taxes, demands or
111 disputes regarding title of a decedent or protected person to
112 specific assets alleged to be included in the estate.
113 (6) “Court” means the court or branch having jurisdiction
114 in matters relating to the affairs of decedents. This court in
115 this state is known as the probate court.
116 (7) “Conservator” means a person who is appointed by a
117 to manage the estate of a protected person.
118 (8) “Determination of heirship of community property”
119 shall mean that determination required by the provisions of
120 section 3-303 of this code upon an application for informal pro-
121 bate not accompanied by presentation of a will.
122 (9) “Determination of heirship” shall mean that determina-
123 tion of heirship required by section 3-409 of this code upon a
124 finding of intestacy.
125 (10) “D evise,” when used as a noun, means a testamentary
126 disposition of real or personal property and when used as a
127 verb, means to dispose of real or personal property by will.
128 (11) “Devisee” means any person designated in a will to
129 receive a devise. In the case of a devise to an existing trust
130 or trustee, or to a trustee or trust described by will, the trust
131 or trustee is the devisee and the beneficiaries are not devisees.
132 (12) “D isability” means cause for a protective order as
133 described by subsection ( l ) b  of section 5-401 of this code.
134 (13) “Distributee” means any person who has received
135 property of a decedent from his personal representative other
136 than as a creditor or purchaser. A testam entary trustee is a
137 distributee only to the extent of distributed assets or increment
138 thereto remaining in his hands. A beneficiary of a testa-
139 mentary trust to whom the trustee has distributed property
140 received from a personal representative is a distributee of the'
141 personal representative. For the purpose of this provision
142 “testam entary trustee” includes a trustee to whom assets are



143 transferred by will, to the extent of the devised assets.
144 (14) “Emancipated minor” shall mean any male or female
145 who has been married.
146 (15) “E state” means all property of the decedent, including
147 community property of the surviving spouse subject to admin-
148 istration, property of trusts, and property of any other person
149 whose affairs are subject to this code as it exists from tim e to
150 time during administration.
151 (16) “Exempt property” means that property of a de-
152 cedent’s estate which is described in section 2-402 of this code.
153 (17) “Fiduciary” includes personal representative, guardian,
154 conservator and trustee.
155 (18) “Foreign personal representative” means a personal
156 representative of another jurisdiction.
157 (19) “Formal proceedings” mean those conducted before a
158 judge with notice to interested persons.
159 (20) “Guardian” means a person who has qualified as a
160 guardian of a minor or incapacitated person pursuant to testa-
161 mentary or court appointment, but excludes one who is m erely
162 a guardian ad litem.
163 (21) “Heirs” means those persons, including the surviving
164 spouse, who are entitled under the statutes of intestate suc-
165 cession to the property of a decedent.
166 (22) “Incapacitated person” is as defined in section 5-101
167 of this code.
168 (23) “Informal proceedings” mean those conducted without
169 notice to interested persons by an officer of the court acting
170 as a registrar for probate of a will or appointment of a per-
171 sonal representative.
172 (24) “Interested person” includes heirs, devisees, children,
173 spouses, creditors, beneficiaries and any others having a prop-
174 erty right in or claim against a trust estate or the estate of a
175 decedent, ward or protected person which may be affected by
176 the proceeding. It also includes persons having priority for
177 appointment as personal representative, and other fiduciaries
178 representing interested persons. The meaning as it relates to
179 particular persons may vary from tim e to tim e and must be
180 determined according to the particular purposes of, and mat-
181 ter involved in, any proceeding.



182 ( 25) “Issue” of a person means all his lineal descendants
183 of all generations, with the relationship of parent and child
184 at each generation being determined by the definitions of child
185 and parent contained in this code.
186 (26) “Lease” includes an oil, gas, or other mineral lease.
187 (27) “Letters” includes letters testamentary, letters of
188 guardianship, letters of administration, and letters of conserva-
189 torship.
190 (28) “Minor” means a male under eighteen (18) years of
191 age or a female under eighteen (18) years of age.
192 (29) “M ortgage” means any conveyance, agreement or ar-
193 rangement in which property is used as security.
194 (30) “Nonresident decedent” means a decedent who was
195 domiciled in another jurisdiction at the time of his death.
196 (31) “Organization” includes a corporation, government or
197 governmental subdivision or agency, business trust, estate,
198 trust, partnership or association, two (2) or more persons hav-
199 ing a joint or common interest, or any other legal entity.
200 (32) “Parent” includes any person entitled to take, or who
201 would be entitled to take if the child died without a will, as a
202 parent under this code by intestate succession from the child
203 whose relationship is in question and excludes any person who
204 is only a stepparent, foster parent, or grandparent.
205 (33) “Person” means an individual, a corporation, an organ-
206 ization, or other legal entity.
207 (34) “Personal representative” includes executor, adminis-
208 trator, successor personal representative, special administrator,
209 and persons who perform substantially the same function un-
210 der the law governing their status. “General personal repre-
211 sentative” excludes special administrator.
212 (35) “Petition” means a written request to the court for
213 an order after notice.
214 (36) “Proceeding” includes action at law and suit in equity.
215 (37) “Property” includes both real and personal property
216 or any interest therein and means anything that m ay be the
217 subject of ownership.
218 (38) “Protected person” is as defined in section 5-101 of this
219 code.
220 (39) “Protective proceeding” is as defined in section 5-101



221 of this code.
222 (39A) “Quasi-community property” is the property defined
223 by section 2-201 of this code.
224 (40) “Registrar” refers to registers of probate who shall
225 perform the functions of registrar as provided in section 1-307
226 of this code.
227 (41) “Security” includes any note, stock, treasury stock,
228 bond, debenture, evidence of indebtedness, certificate of in-
229 terest. or participation in an oil, gas or mining title or lease or
230 in payments out of production under such a title or lease, col-
231 lateral trust certificate, transferable share, voting trust cer-
232 tificate or, in general, any interest or instrument commonly
233 known as a security, or any certificate of interest or participa-
234 tion, any temporary or interim certificate, receipt or certificate
235 of deposit for, or any warrant or right to subscribe to or pur-
236 chase, any of the foregoing.
237 (42) “Settlem ent,” in reference to a decedent’s estate, in-
238 eludes the full process of administration, distribution and clos-
239 ing.
240 (43) “Special administrator” means a personal representa-
241 tive as described by sections 3-614 through 3-618 of this code.
242 (44) “State” includes any state of the United States, the Dis-
243 trict of Columbia, the Commonwealth of Puerto Rico, and any
244 territory or possession subject to the legislative authority of
245 the United States.
246 (45) “Successor personal representative” means a personal
247 representative, other than a special administrator, who is ap-
248 pointed to succeed a previously appointed personal repre-
249 sentative.
250 (46) “Successors” mean those persons, other than creditors,
251 who are entitled to property of a decedent under his will or
252 this code.
253 ( 47) “Supervised administration” refers to the proceedings
254 described in sections 3-501 through section 3-505 of this code.
255 (48) “Testacy proceeding” means a proceeding to establish
256 a will or determine intestacy.
257 ( 49) “Trust” includes any express trust, private or charit-
258 able, with additions thereto, wherever and however created. It
259 also includes a trust created or determined by judgment or



260 decree under which the trust is to be administered in the man-
261 ner of an express trust. “Trust” excludes other constructive
262 trusts, and it excludes resulting trusts, conservatorships, per-
263 sonal representatives, trust accounts as defined in section 6-101
264 of this code, business trusts providing for certificates to be
265 issued to beneficiaries, common trust funds, voting trusts,
266 security arrangements, liquidation trusts, and trusts for the
267 primary purpose of paying debts, dividends, interest, salaries,
268 wages, profits, pensions, or employee benefits of any kind, and
269 any arrangement under which a person is nominee or escrowee
270 for another.
271 (50) “Trustee” includes an original, additional, or suc-
272 cessor trustee, whether or not appointed or confirmed by
273 court.
274 (51) “Ward” is as defined in section 5-101 of this code.
275 (52) “W ill” is a testam entary instrument and includes
276 codicil and any testam entary instrument which merely
277 appoints an executor or revokes or revises another will.
278 (53) “Separate property” includes all property of
279 either the husband or the wife owned by him or her
280 before marriage, and that acquired afterward either
281 by gift, bequest, devise or descent, or that which either
282 he or she acquires with proceeds of his or her separate
283 property, by way of moneys or other property.
284 (54) “Community property” includes all other property
285 acquired after marriage by either husband or wife,
286 including the rents and profits of the separate property
287 of the husband and wife unless, by the instrument
288 by which any such property is acquired by the wife, it is
289 provided that the rents and profits thereof be applied to
290 her sole and separate use. Real property conveyed by one (1)
291 spouse to the other shall be presumed to be the sole and
292 separate estate of the grantee.
293 Section 1-301. TERRITORIAL APPLICATION. —  Except
294 as otherwise provided in this code, this code applies to (1)
295 the affairs and estates of decedents, m issing persons, and per-
296 sons to be protected, domiciled in the commonwealth. (2) the
297 property of nonresidents located in the commonwealth or prop-
298 erty coming into the control of a fiduciary who is subject to



299 the laws of the commonwealth. (3) incapacitated persons and
300 minors in the commonwealth, (4) survivorship and related
301 accounts in this commonwealth, and (5) trusts subject to ad-
302 ministration in this commonwealth.
303 Section 1-303. VENUE —  MULTIPLE PROCEEDINGS —
304 TRANSFER. —  (a) Where a proceeding under this code could
305 be maintained in more than one (1) place in the common-
306 wealth, the court in which the proceeding is first commenced
307 has the exclusive right to proceed.
308 (b) If proceedings concerning the same estate, protected
309 person, ward or trust are commenced in more than one (1)
310 court of this commonwealth, the court in which the proceed-
311 ings were first commenced shall continue to hear the matter,
312 and the other courts shall hold the matter in abeyance until
313 the question of venue is decided, and if the ruling court de-
314 termines that venue is properly in another court, it shall trans-
315 fer the proceeding to the other court.
316 (c) If a court finds that in the interest of justice, a pro-
317 ceeding or file should be located in another court of the com-
318 monwealth, the court making the finding may transfer the
319 proceeding or file to the other court.
320 Section 1-305. RECORDS AND CERTIFIED COPIES. —
321 The registrar of probate shall keep a single file for each de-
322 cedent, ward, protected person or trust involved in any docu-
323 ment which may be filed with the court under this code, in-
324 eluding petitions and applications, demands for notices or
325 bonds, trust registrations, and of any orders or responses re-
326 lating thereto by the registrar or court, and establish and
327 maintain a system  for indexing, filing or recording which is
328 sufficient to enable users of the records to obtain adequate
329 information. Upon payment of the fees required by law the
330 register must issue certified copies of any probated wills, let-
331 ters issued to personal representatives, or any other record or
332 paper filed or recorded. Certificates relating to probated wills
333 must indicate whether the decedent was domiciled in this state
334 and whether the probate was formal or informal. Certificates
335 relating to letters must show the date of appointment.
336 Section 1-305A. RECORDING PERMITTED —  EFFECT.
337 —  Letters of personal representatives (foreign or dom estic), a



338 statement of informal probate, probated will, determination
339 or heirship, order made in a testacy proceeding, or will other-
340 wise admissible in evidence as provided in section 3-102 of this
341 code; any deed, assignment, release or other instrument exe-
342 cuted by an appointed personal representative of the decedent;
343 an affidavit of a succssor in interest to property of a dece-
344 dent; and a decree in any testacy proceeding in another state
345 any of which affect title to real property, m ay be recorded in
346 the office of the county recorder of the county in which the
347 real property affected by any such leters, statement, deter-
348 mination, order, document or decree is located. From the time
349 of filing the same for record, notice is imparted to all persons
350 of the contents thereof.
351 Section 1-306. JURY TRIAL. —  If duly demanded, a party
352 is entitled to trial by jury in any proceeding in which any
353 controverted question of fact arises as to which any party has
354 a constitutional right to trial by jury.
355 Section 1-307. REGISTER —  POWERS. — The acts and
356 orders which this code specifies as performable by the register
357 will be performed by the respective registers of probate.
358 Section 1-310. OATH OR AFFIRMATION ON FILED
359 DOCUMENTS. —  Except as otherwise specifically provided
360 in this code or by rule, every document filed with the court
361 under this code including applications, petitions, and demands
362 for notice, shall be deemed to include an oath, affirmation, or
363 statem ent to the effect that its representations are true as far
364 as the person executing or filing it knows or is informed, and
365 penalties for perjury may follow deliberate falsification therein.
366 Section 1-311. EXERCISE OF POWERS. —  Powers under
367 this act may be exercised by the court at any time, in cham-
368 bers or in open court, as may be appropriate. Powers conferred
369 upon the register by this act may be exercised at any time.
370 Section 1-312. EXECUTION OF DEED. —  Should any
371 persons be entitled to a deed from a personal representative
372 and such personal representative be dischargd or disqualified
373 or refuse to execute the same, such deed may be executed by
374 the court authorizing such sale or distribution or the clerk of
375 such court and shall entitle the buyer or distributee to his
376 property.



377 Section 1-401. NOTICE —  METHOD AND TIME OF GIV-
378 ING. — (a) If notice of a hearing on any petition is required
379 and except for specific notice requirements as otherwise pro-
380 vided, the petitioner shall cause notice of the time and place
381 of hearing of any petition to be given to any interested per-
382 son or his attorney if he has appeared by attorney or request-
383 ed that notice be sent to his attorney.
384 Notice shall be given:
385 (1) by mailing a copy thereof at least fourteen (14)
386 days before the tim e set for the hearing by certified, register-
387 ed or ordinary first class mail addressed to the person being
388 notified at the post office address given in his demand for
389 notice, if any, or at his office or place of residence, if known;
390 (2) by delivering a copy thereof to the person being noti-
391 fied personally at least fourteen (14) days before the time set
392 for the hearing; or
393 (3) if the address, or identity of any person is not known
394 and cannot be ascertained with reasonable diligence, by pub-
395 fishing at least once a week for three (3) consecutive weeks,
396 a copy thereof in a newspaper having general circulation in
397 the county where the hearing is to be held, the last publica-
398 cation of which is to be at least ten (10) days before the time
399 set for the hearing.
400 (b) The court for good cause shown m ay provide for a
401 different method or tim e of giving notice for any hearing.
402 (c) Proof of the giving of notice shall be made by affi-
403 davit or in any other manner permitted by the court at or
404 before the hearing and filed in the proceeding.
405 Section 1-402. NOTICE —  WAIVER. — A person, includ-
406 ing a guardian ad litem, conservator, or other fiduciary, may
407 waive notice by a writing signed by him or his attorney and
408 filed in the proceeding. The appearance in court of an in-
409 terested party is a waiver of notice.
410 Section 1-403. PLEADINGS W HEN PARTIES BOUND BY
411 OTHERS — NOTICE. In judicial proceedings involving trusts
412 or estates of decedents, minors, protected persons, or incapaci-
413 tated persons, and in judicially supervised settlements, the
414 following apply:
415 (a) Interests to be affected shall be described in pleadings



416 which give reasonable information to owners by name or class,
417 by reference to the instrument creating the interests, or in
418 other appropriate manner.
419 (b) Persons are bound by orders binding others in the fol-
420 lowing cases:
421 (1) Orders binding the sole holder or all coholders of a
422 power of revocation or a presently exercisable general
423 power of appointment, including one (1) in the form of a
424 power of amendment, bind other persons to the extent their
425 interests (as objects, takers in default, or otherwise) are
426 subject to the power.
427 (2) To the extent there is no conflict of interest between
428 them or among persons represented, orders binding a con-
429 servator bind the person whose estate he controls; orders
430 binding a guardian bind the ward if no conservator of his
431 estate has been appointed; orders binding a trustee bind
432 beneficiaries of the trust in proceedings to probate a will
433 establishing or adding to a trust, to review the acts or
434 accounts of a prior fiduciary and in proceedings involving
435 creditors or other third parties; and orders binding a per-
436 sonal representative bind persons interested in the undis-
437 tributed assets of a decedent’s estate in actions or proceed-
438 ings by or against the estate. If there is no conflict of inter-
439 est and no conservator or guardian has been appointed, a
440 parent m ay represent and bind his minor child.
441 (3) An unborn or unascertained person who is not other-
442 wise represented is bound by an order to the extent his
443 interest is adequately represented by another party having
444 a substantial identical interest in the proceeding.
445 (c) Notice is required as follows:
446 (1) N otice as prescribed by section 1-401 of this code shall
447 be given to every interested person or to one who can bind
448 an interested person as described in subsection b (1) or b(2)
449 of this section. Notice may be given both to a person and to
450 another who may bind him.
451 (2) Notice is given to unborn or unascertained persons, who
452 are not represented under subsection b (1) or b (2) of this
453 section, by giving notice to all known persons whose inter-
454 ests in the proceedings are substantially identical to  those



455 of the unborn or unascertained persons.
456 (d) At any point in a proceeding, a court m ay appoint a
457 guardian ad litem to represent the interest of a minor, an
458 incapacitated, unborn, or unascertained person, or a person
459 whose identity or address is unknown, if the court determines
460 that representation of the interest otherwise would be inade-
461 quate. If not precluded by conflict of interests, a guardian ad
462 litem may be appointed to represent several persons or inter-
463 ests. The court shhll set out its reasons for appointing a guard-
464 ian ad litem as a part of the record of the proceeding.
465 Section 2-101. INTESTATE ESTATE. —  Any part of the
466 estate of a decedent not effectively disposed of by his will
467 passes to his heirs as prescribed in the following sections of
468 this code.
469 Section 2-102. SHARE OF THE SPOUSE. —  The intestate
470 share of the surviving spouse is as follows:
471 (a) As to separate property
472 (1) if there is no surviving issue or parent of the decedent,
473 the entire intestate esta te:
474 (2) if there is no surviving issue but the decedent is sur-
475 vived by a parent or parents, the first fifty thousand dollars
476 ($50,000), plus one-half (i/o) of the balance of the intestate
477 estate;
478 (3) if there are surviving issue all of whom are issue of the
479 surviving also, the first fifty thousand dollars ($50,000),
480 plus one-half (i/L>) of the balance of the intestate estate;
481 (4) If there are surviving issue one (1) or more of whom
482 are not issue of the surviving spouse, one-half (y2 ) of the
483 intestate estate.
484 (b) As to community property
485 (1) the one-half (y 2) of community property which be-
486 longs to the decedent passes to the surviving spouse.
487 Section 2-103. SHARE OF HEIRS OTHER THAN SUR-
488 VIVING SPOUSE. —  The part of the intestate estate not pass-
489 ing to the surviving spouse under section 2-102 of this code,
490 or the entire intestate estate if there is no surviving spouse,’
491 passes as follows:
492 (a) To the issue of the decedent; if they are all of the same
493 degree of kinship to the decedent they take equally, but if of



494 unequal degree, then those of more remote degree take by
495 representation;
496 (b) If there is no surviving issue, to his parent or parents
497 equally;
498 (c) If there is no surviving issue or parent, to the issue of
499 the parents or either of them by representation;
500 (d) If there is no surviving issue, parent or issue of a par-
501 ent, but the decedent is survived by one (1) or more grand-
502 parents or issue of grandparents, half of the estate passes to
503 the paternal grandparents if both survive, or to the surviving
504 paternal grandparent, or to the issue of the paternal grand-
505 parents if both are deceased, the issue taking equally if they
506 are all of the same degree of kinship to the decedent, but if
507 of unequal degree those of more remote degree take by rep-
508 resentation; and the other half passes to the maternal relatives
509 in the same manner; but if there is no surviving grandparent
510 or issue of grandparents on either the paternal or the maternal
511 side, the entire estate passes to the relatives on the other side
512 in the same manner as the half.
513 Section 2-104. REQUIREMENT THAT HEIR SURVIVE
514 DECEDENT for 120 HOURS. —  Any person who fails to
515 survive the decedent by one hundred tw enty (120) hours is
516 deemed to have predeceased the decedent for purposes of
517 homestead allowance, exempt property and intestate succes-
518 sion, and the decedent’s heirs are determined accordingly. If
519 the time of death of the decedent or of the person who would
520 otherwise be an heir, or the tim es of death of both, cannot
521 be determined, and it cannot be established that the person
522 who would otherwise be an heir has survived the decedent by
523 one hundred twenty (120) hours, it is deemed that the person
524 failed to survive for the required period. This section is not
525 to be applied where its application would result in a taking of
526 intestate estate by the state under section 2-105 of this part.
527 Section 2-105. NO TAKER. —  If there is no taker under the
528 provisions of this chapter, the intestate estate passes to the
529 Commonwealth of Massachusetts, subject to administration by
530 the public administrator. After deducting the expenses of ad-
531 ministration and causing these to be paid to the county in which
532 such administration occurred, the public administrator shall file



533 a report of abandoned property and proceed to dispose of the
534 property in the manner set forth in the law relating to aban-
535 doned property, provided, however, that if such money is not
536 claimed within eighteen hundred and twenty-seven (1827)
537 days (approximately five (5) years from the day upon which
538 such property is paid to the state tax commission, it shall
539 escheat to the state and be apportioned to the general fund.
540 Section 2-106. REPRESENTATION. —  If representation is
541 called for by this code, the estate is divided into as many shares
542 as there are surviving heirs in the nearest degree of kinship
543 and deceased persons in the same degree who left issue who
544 survive the decedent, each surviving heir in the nearest de-
545 gree receiving one (1) share and the share of each deceased
546 person in the same degree being divided among his issue in
547 the same manner.
548 Section 2-107. KINDRED OF HALF BLOOD. —  Relatives
549 of the half blood inherit the same share they would inherit if
550 they were of the whole blood.
551 Section 2-108. AFTERBORN HEIRS. —  Relatives of the
552 decedent conceived before his death but born thereafter in-
553 herit as if they had been born in the lifetime of the decedent.
554 Section 2-109. MEANING OF CHILD AND RELATED
555 TERMS. —  If, for the purposes of intestate succession, a re-
556 lationship of parents and child must be established to deter-
557 mine succession by, through, or from a person:
558 (a) An adopted person is the child of an adopting parent
559 and not of the natural parents except that adoption of a child
560 by the spouse of a natural parent has no effect on the relation-
561 ship between the child and that natural parent.
562 (b) in cases not covered by subsection (a) of this section, a
563 person born out of wedlock is a child of the mother. That
564 person is also a child of the father, if:
565 (1) the natural parents participated in a marriage ceremony
566 before or after the birth of the child, even though the at-
567 tempted marriage is void; or
568 (2) the paternity is established by an adjudication before
569 the death of the father or is established thereafter by clear
570 and convincing proof, except that the paternity established un-
571 der this subparagraph (2) is ineffective to qualify the father



572 or his kindred to inherit from or through the child unless the
573 father has openly treated the child as his, and has not refused
574 to support the child.
575 Section 2-110. ADVANCEMENTS. —  If a person dies in-
576 testate as to all his estate, property which he gave in his life-
577 time to an heir is treated as an advancement against the lat-
578 ter’s share of the estate only if declared in a contemporaneous
579 writing by the decedent or acknowledged in writing by the
580 heir to be an advancement. For this purpose the property ad-
581 vanced is valued as of the time the heir came into possession
582 or enjoyment of the property or as of the time of death of
583 the decedent, whichever first occurs. If the recipient of the
584 property fails to survive the decedent, the property is not taken
585 into account in computing the intestate share to be received
586 by the recipient’s issue, unless the declaration or acknowledg-
587 ment provides otherwise. If an advancement exceeds the share
588 of the heir, no refund is required.
589 Section 2-111. DEBTS TO DECEDENT. —  A debt owed to
590 the decedent is not charged against the intestate share of any
591 person except the debtor. If the debtor fails to survive the
592 decedent, the debt is not taken into account in computing the
593 intestate share of the debtor’s issue.
594 Section 2-112. ALIENAGE. —  No person is disqualified to
595 take as an heir because he or a person through whom he
596 claims is or has been an alien.
597 S ec tim  2-201. QUASI-COMMUNITY PROPERTY. —
598 (a) Upon death of a married person domiciled in this state,
599 one-half (V2 ) of the quasi-community property shall belong to
600 the surviving spouse and the other one-half (Y2) of such
601 property shall be subject to the testam entary disposition of
602 the decedent and, if not devised by the decedent, goes to the
603 surviving spouse.
604 (b) Quasi-community property is all personal property,
605 wherever situated, and all real property situated in this state
606 which has heretofore been acquired or is hereafter acquired
607 by the decedent while domiciled elsewhere and which would
608 have been the community property of the decedent and the
609 surviving spouse had the decedent been domiciled in this state
610 at the time of its acquisition plus all personal property, wher-



611 ever situated, and all real property situated in this state, which
612 has heretofore been acquired or is hereafter acquired in ex-
613 change for real or personal property, wherever situated, which
614 would have been the community property of the decedent
615 and the surviving spouse if the decedent had been domiciled
616 in this state at the time the property so exchanged was ac-
617 quired, provided that real property does not and personal prop-
618 erty does include leasehold interests in real property, provided
619 that quasi-community property shall include real property sit-
620 uated in another state and owned by a domiciliary of this
621 state if the laws of such state permit descent and distribution
622 of such property to be governed by the laws of this state.
623 (c) All quasi-community property is subject to the debts of
624 decedent.
625 Section 2-202. AUGMENTED ESTATE. —  W henever a
626 married person domiciled in the commonwealth has made a
627 transfer of quasi-community property to a person other than
628 the surviving spouse without adequate consideration and with-
629 out the consent of the surviving spouse, the surviving spouse
630 may require the transferee to restore to the decedent’s estate
631 one-half (' •>) of such property, if the transferee retains such
632 property and, if not, one-half C1/^) of its proceeds or, if none,
633 one-half (V2 ) of its value at the time of transfer, if:
634 (a) The decedent retained, at the time of his death, the
635 possession or enjoyment of or the right to income from the
636 property;
637 (b) The decedent retained, at the time of his death, a
638 power, either alone or in conjunction with any other person,
639 to revoke or to consume, invade or dispose of the principal
640 for his own benefit;
641 (c) The decedent held the property at the time of his death
642 with another with the right of survivorship; or
643 (d) The decedent had transferred such property within
644 two (2) years of his death to the extent that the aggregate
645 transfers to any one (1) donee in either of the years exceeded
646 three thousand dollars ($3,000).
647 Section 2-203. RIGHT TO QUASI-COMMUNITY PROP-
648 ERTY AND AUGMENTED ESTATE ELECTIVE. —  The
649 right of the surviving spouse to the quasi-community property



650 provided by section 2-201 and the augmented estate provided
651 by section 2-202 is elective and may not be exercised if the
652 decedent has provided property of similar value for the sur-
653 viving spouse by will or by inter vivos transfer. The estate
654 shall be reduced by allocable portions of funeral and adminis-
655 tration expenses, homestead allowance, allowance in lieu of
656 homestead, fam ily allowance and exemptions and enforceable
657 claims.
658 Section 2-20 J,. RIGHT OF ELECTION PERSONAL. — The
659 right of election of the surviving spouse may be exercised only
660 during his lifetim e by him. In the case of a protected person,
661 the right of election may be exercised only by order of the
662 court in which protective proceedings as to his property are
663 pending, after finding that exercise is necessary to provide
664 adequate support for the protected person during his probable
665 life expectancy.
666 Section 2-205. PROCEEDING FOR ELECTIVE SHARE —
667 TIME LIMIT. -— (a) The surviving spouse may elect to take
668 his elective share in the augmented net estate by filing in the
669 court and mailing or delivering to the personal representative
670 a petition for the elective share within six (6) months after
671 the publication of the first notice to creditors for filing claims
672 which arose before the death of the decedent. The court may
673 extend the time for election as it sees fit for cause shown by
674 the surviving spouse before the time for election has expired.
675 (b) The surviving spouse shall give notice of the time and
676 place set for hearing to persons interested in the estate and to
677 the distributees and recipients of portions of the augmented
678 net estate whose interests will be adversely affected by the
679 taking of the elective share.
680 (c) The surviving spouse m ay withdraw his demand for an
681 elective share at any time before entry of a final determina-
682 tion by the court.
683 (d) After notice and hearing, the court shall determine the
684 amount of the elective share and shall order its payment from
685 the assets of the augmented net estate or by contribution as
686 appears appropriate under section 2-207 of this code. If it
687 appears that a fund or property included in the augmented net
688 estate has not come into the possession of the personal rep-



689 resentative, or has been distributed by the personal repre-
690 sentative, the court nevertheless shall fix the liability of any
691 person who has any interest in the fund or property or who
692 has possession thereof, whether as trustee or otherwise. The
693 proceeding may be maintained against fewer than all persons
694 against whom relief could be sought, but no person is subject
695 to contribution in any greater amount than he would have been
696 if relief had been secured against all persons subject to con-
697 tribution.
698 (e) The order or judgment of the court may be enforced as
699 necessary in suit for contribution or payment in other courts
700 of this state or other jurisdictions.
701 Section 2-206. EFFECT OF ELECTION ON BENEFITS BY
702 WILL OR STATUTE. —  (a) The surviving spouse’s election
703 of his elective share does not affect the share of the surviving
704 spouse under the provisions of the decedent’s will or intestate
705 succession unless the surviving spouse also expressly renounces
706 in the petition for an elective share the benefit of all or any
707 of the provisions. If any provision is so renounced, the prop-
708 erty or other benefit which would otherwise have passed to
709 the surviving spouse thereunder is treated, subject to contri-
710 bution under subsection 2-207 (b), as if the surviving spouse
711 had predeceased the testator.
712 (b) A surviving spouse is entitled to homestead allowance,
713 exempt property and fam ily allowance whether or not he
714 elects to take an elective share and whether or not he re-
715 nounces the benefits conferred upon him by the will except
716 that, if it clearly appears from the will that a provision there-
717 in made for the surviving spouse was intended to be in lieu
718 of these rights, he is not so entitled if he does not renounce
719 the provision so made for him in the will.
720 Section 2-207. LIABILITY OF OTHERS. —  (a) In a pro-
721 ceeding for an elective share, property which passes or has
722 passed to the surviving spouse by testate or intestate succes-
723 sion or other means and has not been renounced is applied first
724 to satisfy the elective share and to reduce the amount due
725 from other recipients of portions of the augmented estate.
726 (b) The remaining amount of the elective share is equitably
727 apportioned among beneficiaries of the will and transferees of



728 the augmented estate in proportion to the value of their in-
729 terest therein.
730 (c) Only original transferees from, or appointees of the de-
731 cedent and their donees, to the extent the donees have the
732 property or its proceeds, are subject to the contribution to
733 make up the elective share of the surviving spouse. A person
734 liable to contribution may choose to give up the property
735 transferred to him or to pay its value as of the time it is con-
736 sidered in computing the augmented estate.
737 Section 2-208. WAIVER. —  The right of election of a sur-
738 viving spouse and the rights of the surviving spouse to home-
739 stead allowance, exempt property and fam ily allowance, or any
740 of them, m ay be waived, wholly or partially, before or after
741 marriage, by a written contract, agreement or waiver signed
742 by the party waiving after fair disclosure. Unless it provides
743 to the contrary, a waiver of “all rights” (or equivalent lan-
744 guage) in the property or estate of a present or prospective
745 spouse or a complete property settlement entered into after or
746 in anticipation of separation or divorce is a waiver of all rights
747 to elective share, homestead allowance, exempt property and
748 fam ily allowance by each spouse in the property of the other
749 and a renunciation by each of all benefits which would other-
750 wise pass to him from the other by intestate succession or by
751 virtue of the provisions of any will executed before the waiver
752 or property settlement.
753 Section 2-209. ELECTION OF NON-DOMICILIARY. —
754 Upon the death of any married person not domiciled in this
755 state who dies leaving a valid will disposing of real property
756 in this state which is not the community property of the de-
757 cedent and the surviving spouse, the surviving spouse has the
758 same right to elect to take a portion of or interest in such
759 property against the will of the decedent as though the prop-
760 erty was situated in the decedent’s domicile at death.
761 Section 2-301. OMITTED SPOUSE. —  (a) If a testator fails
762 to provide by will for his surviving spouse who married the
763 testator after the execution of the will, the omitted spouse
764 shall receive the same share of the estate he would have re-
765 ceived if the decedent left no will unless it appears from the
766 will that the omission was intentional or the testator provided



767 for the spouse by transfer outside the will and the intent that
768 the transfer be in lieu of a testamentary provision is shown
769 by statements of the testator or from the amount of the trans-
770 fer or other evidence.
771 (b) In satisfying a share provided by this section, the de-
772 vises made by the will abate as provided in section 3-902 of
773 this code.
774 Section 2-302. PRETERMITTED CHILDREN. —  (a) If a
775 testator fails to provide in his will for any of his children
776 bom or adopted after the execution of his will, the omitted
777 child receives a share in the estate equal in value to  that which
778 he would have received if the testator had died intstate unless:
779 (1) it appears from the will that the omission was inten-
780 tional;
781 (2) when the will was executed the testator had one (1) or
782 more children and devised substantially all his estate to the
783 other parent of the omitted child; or
784 (3) the testator provided for the child by transfer outside
785 the will and the intent that the transfer be in lieu of a testa-
786 mentary provision is shown by statements of the testator or
787 from the amount of the transfer or other evidence.
788 (b) If at the time of execution of the will the testator fails
789 to provide in his will for a living child solely because he be-
790 lieves the child to be dead, the child receives a share in the
791 estate equal in value to that which he would have received if
792 the testator had died intestate.
793 (c) In satisfying a share provided by this section, the de-
794 vises made by the will abate as provided in section 3-902 of
795 this code.
796 Section 2-401. HOMESTEAD ALLOWANCE. —  If no home-
797 stead has been selected during life and set aside, a surviving
798 spouse of a decedent who was domiciled in this state is en-
799 titled to a homestead allowance of four thousand dollars
800 ($4,000) or ten thousand dollars ($10,000) if there are de-
801 pendent issue living with the surviving spouse. If there is no
802 surviving spouse, each minor child and each dependent child
803 of the decedent is entitled to a homestead allowance amount-
804 ing to ten thousand dollars ($10,000) divided by the number
805 of minor and dependent children of the decedent if the same



806 condition exists. The homestead allowance is exempt from
807 and has priority over all claims against the estate. Home-
808 stead allowance is in addition to any share passing to the sur-
809 viving spouse or minor or dependent child by the will of the
810 decedent unless otherwise provided, by intestate succession or
811 by way of elective share.
812 Section 2-1,02. EXEMPT PROPERTY. —  In addition to the
813 homestead allowance, the surviving spouse of a decedent who
814 was domiciled in this state is entitled from the estate to value
815 not exceeding three thousand five hundred dollars ($3,500)
816 in excess of any security interests therein in household fumi-
817 ture, automobiles, furnishings, appliances and personal ef-
818 fects. If there is no surviving spouse, children of the decedent
819 are entitled jointly to the same value. If encumbered chattels
820 are selected and if the value in excess of security interests,
821 plus that of other exempt property, is less than three thousand
822 five hundred dollars ($3,500), or if there is not three thousand
823 five hundred dollars ($3,500) worth of exempt property in the
824 estate, the spouse or children are entitled to other assets of
825 the estate, if any, to the extent necessary to make up the three
826 thousand five hundred dollar ($3,500) value. Rights to exempt
827 property and assets needed to make up a deficiency of exempt
828 property have priority over all claims against the estate, ex-
829 cept that the right to any assets to make up a deficiency of
830 exempt property shall abate as necessary to permit prior pay-
831 ment of homestead allowance and fam ily allowance. These
832 rights are in addition to any benefit or share passing to the
833 surviving spouse or children by the will of the decedent unless
834 otherwise provided, by intestate succession, or by way of elec-
835 tive share.
836 Section 2-1,03. FAMILY ALLOWANCE. —  In addition to
837 the right to homestead allowance and exempt property, if the
838 decedent was domiciled in this state, the surviving spouse or
839 the surviving spouse and minor children whom the decedent
840 was obligated to support and children who were in fact being
841 supported by him are entitled to a reasonable allowance in
842 money out of the estate for their maintenance during the
843 period of administration, which allowance m ay not continue
844 for longer than one (1) year if the estate is inadequate to



845 discharge allowed claims. The allowance may be paid as a
846 lump sum or in periodic instalments. It is payable to the
847 surviving spouse, if living, for the use of the surviving spouse
848 and minor and dependent children; otherwise to the children,
849 or persons having their care and custody; but in case any
850 minor child or dependent child is not living with the surviving
851 spouse, the allowance may be made partially to the child or
852 his guardian or other person having his care and custody, and
853 partially to the spouse, as their needs may appear. The fam ily
854 allowance is exempt from and has priority over all claims but
855 not over the homestead allowance.
856 The family allowance is not chargeable against any benefit
857 or share passing to the surviving spouse or children by the will
858 of the decedent unless otherwise provided, by intestate succes-
859 sion, or by way of elective share. The death of any person
860 entitled to fam ily allowance terminates his right to allow-
861 ances not yet paid.
862 Section 2-kOh . SOURCE —  DETERMINATION —  DOCU-
863 MENTATION. —  If the estate is otherwise sufficient, property
864 specifically devised is not used to satisfy rights to homestead
865 and exempt property. Subject to this restriction, the surviving
866 spouse, the guardians of the minor children, or children who
867 are adults may select property of the estate as homestead al-
868 lowance and exempt property. The personal representative
869 may make these selections if the surviving spouse, the chil-
870 dren or the guardians of the minor children are unable or fail
871 to do so within a reasonable time or if there are no guardians
872 of the minor children. The personal representative may ex-
873 ecute an instrument or deed of distribution to establish the
874 ownership of property taken as homestead allowance or ex-
875 empt property. He may determine the fam ily allowance in a
876 lump sum not exceeding six thousand dollars ($6,000) or
877 periodic instalments not exceeding five hundred dollars ($500)
878 per month for one (1) year, and may disburse funds of the
879 estate in payment of the family allowance and any part of the
880 homestead allowance payable in cash. The personal repre-
881 sentative or any interested person aggrieved by any selection,
882 determination, payment, proposed payment, or failure to act
883 under this section may petition the court for appropriate re-



884 lief, which relief may provide a fam ily allowance larger or
885 smaller than that which the person representative determined
886 or could have determined.
887 Section 2-501. WHO MAY MAKE A WILL. —  Any eman-
888 cipated minor or any person eighteen (18) or more years of
889 age who is of sound mind may make a will. A married woman
890 may dispose of her property, whether separate or community
891 in the same manner as any other person subject to the re-
892 strictions imposed by this code.
893 Section 2-502. EXECUTION. —  Except as provided for
894 holographic wills, writings within section 2-513 of this part,
895 and wills within section 2-506 of this part, every will shall be
896 in writing signed by the testator or in the testator’s name by
897 some other person in the testator’s presence and by his direc-
898 tion, and shall be signed by at least two (2) persons each of
899 whom witnessed either the signing or the testator’s acknow-
900 ledgment of the signature or of the will.
901 Section 2-503. HOLOGRAPHIC WILL. —  A will which does
902 not comply with section 15-2-502 of this part is valid as a
903 holographic will, whether or not witnessed, if the signature
904 and the material provisions are in the handwriting of the
905 testator.
906 Section 2-50If. SELF-PROVED WILL. —  An attested will
907 may at the time of its execution or at any subsequent date be
908 made self-proved, by the acknowledgment thereof by the testa-
909 tor and the affidavits of the witnesses, each made before an
910 officer authorized to administer oaths under the laws of this
911 state, and evidenced by the officer’s certificate, under official
912 seal, attached or annexed to the will in form and content sub-
913 stantially as follows:
THE STATE (OR COMMONWEALTH OF)
COUNTY OF

We, ......................................... ,    and ..............................
the testator and the witnesses, respectively, whose names are 
signed to the attached or foregoing instrument, being first duly 
sworn, do hereby declare to the undersigned authority that the 
testator signed and executed the instrument as his last will and 
that he had signed willingly or directed another to sign for him, 
and that he executed it as his free and voluntary act for the pur
poses therein expressed; and that each of the witnesses, in the



presence and hearing of the testator, signed the will as witness 
and that to the best of his knowledge the testator was at that 
time an adult, of sound mind and under no constraint or undue in
fluence.

Testator

Witness

Witness

Subscribed, sworn to and acknowledged before me by
.................................................................. the testator, and subscribed and
sworn to before me by ........................................., and  ,
witnesses, t h is ................. day o f ................................. ...................
(SEAL)

(Signed)

(Official capacity of officer)

914 Section 2-505. WHO MAY WITNESS. —  (a) Any person
915 eighteen (18) or more years of age generally competent to be
916 a witness may act as a witness to a will.
917 (b) A will or any provision thereof is not invalid because
918 the will is signed by an interested witness.
919 Section 2-506. CHOICE OF LAW AS TO EXECUTION.
920 —■ A written will is valid if executed in compliance with
921 section 2-502 or 2-503 of this part or if its execution
922 complies with the law at the time of execution of the
923 place where the will is executed, or of the law of the
924 place where at the time of execution or at the time
925 of death the testator is domiciled, has a place of abode or is
926 a national.
927 Section 2-507. REVOCATION BY WRITING OR BY ACT.
928 — A will or any part thereof is revoked:
929 (a) By a subsequent will which revokes the prior will or
930 part expressly or by inconsistency; or
931 (b) By being burned, tom , canceled, obliterated or de-
932 stroyed, with the intent and for the purpose of revoking it
933 by the testator or by another person in his presence and by
934 his direction.
935 (c) The revocation of a will executed in duplicate m ay be
936 accomplished by revoking one (1) of the duplicates.



937 Section 2-508. REVOCATION BY DIVORCE — NO REV-
938 OCATION BY OTHER CHANGES OF CIRCUMSTAN-
939 CES. —  If after executing a will the testator is divorced or
940 his marriage annulled, the divorce or annulment revokes any
941 disposition or appointment of property made by the will to
942 the former spouse, any provision conferring a general or spe-
943 cial power of appointment on the former spouse, and any nom-
944 ination of the former spouse as executor, trustee, conservator,
945 or guardian, unless the will expressly provides. Property pre-
946 vented from passing to a former spouse because of revocation
947 by divorce or annulment passes as if the former spouse failed
948 to survive the decedent, and other provisions conferring some
949 power or office on the former spouse are interpreted as if the
950 spouse failed to survive the decedent. If provisions are re-
951 voked solely by this section, they are revived by testator’s re-
952 marriage to the former spouse. For purposes of this section,
953 divorce or annulment means any divorce or annulment which
954 would exclude the spouse as a surviving spouse within the
955 meaning of subsection (b) of section 2-802 of this code. A
956 decree of separation which does not terminate the status of
957 husband and wife is not a divorce for purposes of this section.
958 No change of circumstances other than as described in this
959 section revokes a will.
960 Section 2-509. REVIVAL OF REVOKED WILL. —  (a) If
961 a second will which, had it remained effective at death, would
962 have revoked the first will in whole or in part, is thereafter
963 revoked by acts under section 2-507 of this chapter, the first
964 will is revoked in whole or in part unless it is evident from
965 the circumstances of the revocation of the second will or from
966 testator’s contemporary or subsequent declarations that he
967 intended the first will to take effect as executed.
968 (b) If a second will which, had it remained effective at
969 death, would have revoked the first will in whole or in part, is
970 thereafter revoked by a third will, the first will is revoked in
971 whole or in part except to the extent it appears from the terms
972 of the third will that the testator intended the first will to take
973 effect.
974 (c) Republication of a revoked will revives such will.
975 Section 2-510. INCORPORATION BY REFERENCE. —
976 Any writing in existence when a will is executed m ay be in-



977 corporated by reference if the language of the will manifests
978 this intent and describes the writing sufficiently to permit its
979 identification.
980 Section 2-511. TESTAMENTARY ADDITIONS TO
981 TRUSTS. — A devise or bequest, the validity of which
982 is determined by the law of this state, may be made
983 by a will to the trustee of a trust established or to
984 be established by the testator or by the testator and
985 some other person or by some other person (includ-
986 ing a funded or unfunded life insurance trust, al-
987 though the trustor has reserved any or all rights of
988 ownership of the insurance contracts) if the trust is
989 identified in the testator’s will and its terms are set
990 forth in a written instrument (other than a will) ex-
991 ecuted before or concurrently with the execution of the
992 testator’s will or in the valid last will of a person
993 who has predeceased the testator (regardless of the ex-
994 istence, size, or character of the corpus of the trust).
995 The devise is not invalid because the trust is amend-
996 able or revocable, or because the trust was amended
997 after the execution of the will or after the death
998 of the testator. Unless the testator’s will provides other-
999 wise, the property so devised (1) is not deemed to
1000 be held under a testam entary trust of the testator
1001 but becomes a part of the trust to which it is given
1002 and (2) shall be administered and disposed of in ac-
1003 cordanee with the provisions of the instrument or will
1004 setting forth the terms of the trust, including any
1005 amendments thereto made before the death of the tes-
1006 tator (regardless of whether made before or after the
1007 execution of the testator’s w ill), and, if the testator’s
1008 will so provides, including any amendment to the trust
1009 made after the death of the testator. A revocation or
1010 termination of the trust before the death of the testator
1011 causes the devise to lapse.
1012 Section 2-512. EVENTS OF INDEPENDENT SIG-
1013 NIFICANCE. —  A will may dispose of property by
1014 reference to acts and events which have significance
1015 apart from their effect upon the dispositions made by



1016 the will, whether they occur before or after the ex-
1017 ecution of the will or before or after the testator’s
1018 death. The execution or revocation of a will of another
1019 person is such an event.
1020 Section 2-513. SEPARATE WRITING IDENTIFYING
1021 BEQUEST OF TANGIBLE PROPERTY. —  Whether or
1022 not the provisions relating to holographic wills apply,
1023 a will may refer to a written statem ent or list to dis-
1024 pose of items of tangible personal property not other-
1025 wise specifically disposed of by the will, other than
1026 money, evidences of indebtedness, documents of title,
1027 securities, and property used in trade or business. To
1028 be admissible under this section as evidence of the
1029 intended disposition, the writing must either be in the
1030 handwriting of the testator or be signed by him and
1031 must describe the items and the devisees with reason-
1032 able certainty. The writing m ay be referred to as
1033 one to be in existence at the time of the testator’s
1034 death; it may be prepared before or after the ex-
1035 ecution of the will; it may be altered by the testator
1036 after its preparation; and it m ay be a writing which has no
1037 significance apart from its effect upon the dispositions made
1038 by the will.
1039 Section 2-601. REQUIREMENT THAT DEVISEE SUR-
1040 VIVE TESTATOR BY 120 HOURS. —  A devisee who
1041 does not survive the testator by one hundred twenty
1042 (120) hours is treated as if he predeceased the testator,
1043 unless the will of decedent contains some language deal-
1044 ing explicitly with simultaneous deaths or deaths in a
1045 common disaster, or requiring that the devisee survive
1046 the testator or survive the testator for a stated period in or-
1047 der to take under the will.
1048 Section 2-602. CHOICE OF LAW AS TO MEAN-
1049 ING AND EFFECT OF WILLS. —  The meaning and
1050 legal effect of a disposition in a will shall be de-
1051 termined by the local law of a particular state se-
1052 lected by the testator in his instrument unless the
1053 application of that law is contrary to the provisions
1054 relating to the elective share described in 2-201 through



1055 2-209, the provisions relating to the exempt property and
1056 allowances described in 2-401 through 2-404 or any other
1057 public policy of this state otherwise applicable to the dispo-
1058 sition.
1059 Section 2-603. RULES OF CONSTRUCTION AND IN-
1060 TENTION. The intention of a testator as expressed in
1061 his will controls the legal effect of his disposition. The
1062 rules of construction expressed in the succeeding sections
1063 of this part apply unless a contrary intention is indi-
1064 cated by the will.
1065 Section 2-60k-  CONSTRUCTION THAT WILL PASSES
1066 ALL PROPERTY AFTER ACQUIRED PROPERTY. A will is
1067 construed to pass all property which the testator owns
1068 at his death including property acquired after the execution
1069 of the will.
1070 Section 2-605. ANTI-LAPSE —  DECEASED DEVISEE —
1071 CLASS GIFTS. —  If a devisee who is a grandparent or a
1072 lineal descendant of a grandparent of the testator is dead at
1073 the time of execution of the will, fails to survive the testator,
1074 or is treated as if he predeceased the testator, the issue of the
1075 deceased devisee who survive the testator by one hundred
1076 twenty (120) hours take in place of the deceased devisee and
1077 if they are all of the same degree of kinship to the devisee
1078 they take equally but if of unequal degree than those of more
1079 remote degree take by representation. One who would have
1080 been a devisee under a class gift if he had survived the testa-
1081 tor is treated as a devisee for purposes of this section whether
1082 his death occurred before or after the examination of the
1083 will.
1084 Section 2-606. FAILURE OF TESTAMENTARY PROVI-
1085 SION. —  (a) Except as provided in section 2-605 of this
1086 part, if a devisee other than a residuary devise fails for any
1087 reason, it becomes a part of the residue.
1088 (b) Except as provided in section 2-605 of this part, if the
1089 residue is devised to two (2) or more persons and the share
1090 of one (1) of the residuary devisees fails for any reason, his
1091 share passes to the other residuary devisee, or to other resid-
1092 uary devisees in proportion to their interests in the residue.



1093 Section 2-607 . CHANGE IN SECURITIES —  ACCES-
1094 SIONS —  NONADEMPTION. —  (a) If the testator intended
1095 a specific devise of certain securities rather than the equiva-
1096 lent value thereof, the specific devisee is entitled only to:
1097 (1) as much of the devised securities as is a part of the
1098 estate at the time of the testator’s death;
1099 (2) any additional or other securities of the same entity
1100 owned by the testator by reason of action initiated by the
1101 entity excluding any acquired by exercise of purchase op-
1102 tions;
1103 (3) securities of another entity owned by the testator as
1104 a result of a merger, consolidation, reorganization or other
1105 similar action initiated by the entity; and
1106 (4) any additional securities of the entity owned by the
1107 testator as a result of a plan of reinvestment if it is a regu-
1108 lated investment company.
1109 (b) Distributions prior to death with respect to a speci-
1110 fically devised security not provided for in subsection (a)
1111 of this section are not part of the specific devise.
1112 Section 2-608. NONADEMPTION OF SPECIFIC DEVTS-
1113 ES IN CERTAIN CASES —  SALE BY CONSERVATOR —
1114 UNPAID PROCEEDS OF SALE, CONDEMNATION OR IN-
1115 SURANCE. —  (a) If specifically devised property is sold
1116 by a conservator, or if a condemnation award or insurance
1117 proceeds are paid to a conservator as a result of condemna-
1118 tion, fire or casualty, the specific devisee has the right to a
1119 general pecuniary devise equal to the net sale price, the con-
1120 demnation ward, or the insurance proceeds. This subsection
1121 does not apply if subsequent to the sale, condemnation or
1122 casualty, it is adjudicated that the disability of the testator
1123 has ceased and the testator survives the adjudication by one
1124 year. The right of the specific devisee under this subsection
1125 is reduced by any right he has under subsection (b) of this
1126 section.
1127 (b) A specific devisee has the right to the remaining spe-
1128 cifically devised property and:
1129 (1) any balance of the purchase price (together with
1130 any security interest) owing from a purchaser to the testa-
1131 tor at death by reason of sale of the property;



1132 (2) any amount of a condemnation award for the taking
1133 of the property unpaid at death;
1134 (3) any proceeds unpaid at death on fire or casualty in-
1135 surance on the property; and
1136 (4) property owned by testator at his death as a result of
1137 foreclosure, or obtained in lieu of foreclosure, of the secur-
1138 ity for a specifically devised obligation.
1139 Section 2-609. NON-EXONERATION. —  A specific devise
1140 passes subject to any security interest existing at the date of
1141 death, without right of exoneration, regardless of a general
1142 directive in the will to pay debts.
1143 Section 2-610. EXERCISE OF POWER OF APPOINT-
1144 MENT. —• A general residuary clause in a will, or a will
1145 making general disposition of all of the testator’s proper-
1146 ty, does not exercise a power of appointment held by the
1147 testator unless specific reference is made to the power or there
1148 is some other indication of intention to include the property
1149 subject to the power.
1150 Section 2-611. CONSTRUCTION OF GENERIC TERMS
1151 TO ACCORD WITH RELATIONSHIPS AS DEFINED FOR
1152 INTESTATE SUCCESSION. —  Half bloods, adopted per-
1153 sons and persons born out of wedlock are included in class
1154 gift terminology and terms of relationship in accordance
1155 with rules for determining relationships for purposes of
1156 interstate succession, but a person born out of wedlock is
1157 not treated as the child of the father unless the person is
1158 openly and notoriously so treated by the father.
1159 Section 2-612. ADEMPTION BY SATISFACTION. —
1160 Property which a testator gave in his lifetim e to a person is
1161 treated as a satisfaction of a devise to that person in whole
1162 or in part, only if the will provides for deduction of the life-
1163 time gift, or the testator declares in a contemporaneous
1164 writing that the gift is to be deducted from the devise or is
1165 in satisfaction of the devise, or the devisee acknowledges in
1166 writing that the gift is in satisfaction. For purposes of partial
1167 satisfaction, property given during lifetim e is valued as of
1168 the time the devisee came into possession or enjoyment of
1169 the property or as of the time of death of the testator, which-
1170 ever occurs first.



1171 Section 2-613. SIMULTANEOUS DEATH —  DISPOSI-
1172 TION OF PROPERTY. —  Subject to extension by the pro-
1173 visions of section 2-104 and section 2-601 of this code,
1174 where the title to property or the devolution thereof depends
1175 upon priority of death and there is no sufficient evidence
1176 that the persons have died otherwise than simultaneously,
1177 the property of each person shall be distributed as if he had
1178 survived, except as otherwise provided in this section.
1179 (a) Where two (2) or more beneficiaries are designated
1180 to take successively by reason of survivorship under another
1181 person’s distribution of property and there is no sufficient
1182 evidence that these beneficiaries have died otherwise than
1183 simultaneously, the property thus disposed of shall be divided
1184 into as many equal portions as there are successive benefi-
1185 ciaries and these portions shall be distributed respectively
1186 to those who would have taken in the event that each desig-
1187 nated beneficiary had survived.
1188 (b) Where there is no sufficient evidence that two (2)
1189 joint tenants have died otherwise than simultaneously, the
1190 property so held shall be distributed one-half (V2 ) as if one
1191 had survived and one-half ( y2) as if the other had survived.
1192 If there are more than two (2) joint tenants and all of them
1193 have so died, the property thus distributed shall be in the
1194 proportion that one bears to the whole number of joint
1195 tenants.
1196 (c) Where the insured and the beneficiary in a policy
1197 of life or accident insurance have died and there is no
1198 sufficient evidence that they have died otherwise than simul-
1199 tanously, the proceeds of the policy shall be distributed as
1200 if the insured had survived the beneficiary.
1201 (d) This section shall not apply in the case of wills, living
1202 trusts, deeds, or contracts of insurance, wherein provision
1203 has been made for distribution of property different from
1204 the provisions of the section.
1205 (e) This section shall be so construed and interpreted as
1206 to effectuate its general purpose to make uniform the law
1207 in those states which enact it.
1208 (f) This section may be cited as the “uniform simul-
1209 taneous death act.”



1210 Section 2-61 If. EFFECT OF DEVISE. ■— Every devise in
1211 any will conveys all of the estate of the devisor therein
1212 which he could lawfully devise, unless it clearly appears by
1213 the will that he intended to convey a lesser estate.
1214 Section 2-615. RESTRICTION ON CHARITABLE
1215 DEVISES. —  (a) No estate, real or personal, shall be
1216 bequeathed or devised to any charitable or benevolent society
1217 or corporation, or to any person or persons in trust for
1218 charitable uses, except the same be done by will duly
1219 executed at least thirty (30) days before the decease of the
1220 testator; and if so made at least thirty (3) days prior to
1221 such death, such devise or legacy, and each of them, shall
1222 be valid; provided that, except as hereinafter provided for,
1223 no such devises or bequests shall collectively exceed one-
1224 third (1 /3) of the estate of the testator leaving lineal
1225 descendants, and in such case, subject to the limitation here-
1226 inafter provided for, a pro rata deduction from such devises
1227 or bequests shall be made so as to reduce the aggregate
1228 thereof to one-third (1 /3 ) of such estate; and all disposi-
1229 tions of property made contrary hereto shall be void, except
1230 as hereinafter otherwise provided, and go to the residuary
1231 legatee or devisee, next of kin, or heirs, according to law.
1232 (b) In any case where property, whenever situated,
1233 having an aggregate appraised value of one hundred thousand
1234 dollars ($100,000), or more, shall be distributable to any
1235 lineal descendant or descendants of a testator pursuant to
1236 any specific or residuary devise or bequest to any such
1237 descendant or descendants, then bequests or devises, in any
1238 amount, made by such testator to any charitable or
1239 benevolent society or corporation, or to any person or per-
1240 sons in trust or charitable uses contained in a will executed
1241 at least thirty (30) days before his death shall be valid
1242 without regard to the one-third (1 /3 ) limitation herein
1243 otherwise imposed.
1244 (c) And in any case where as the result of making any
1245 pro rata deduction from such devises or bequests as herein
1246 required property, wherever situated, having an aggregate
1247 appraised value of one hundred thousand dollars ($100,000)
1248 shall thereby become distributable to a residuary legatee or



1249 devisee, next of kin, or heirs, according to law, no further de-
1250 duction shall re required and the remainder of such devises or
1251 bequests to any charitable or benevolent society or corporation
1252 or to any person or persons in trust for charitable uses, in any
1253 amount, shall be valid without regard to the one-third (1/3)
1254 limitation herein otherwise imposed.
1255 (d) This section shall in no way lim it or affect the surviv-
1256 ing spouse’s election provided by sections 2-201 through 2-207
1257 of this code.
1258 Section 2-701. CONTRACTS CONCERNING SUCCESSION.
1259 —  A contract to make a will or devise, or not to revoke a will
1260 or devise, or to die intestate, if executed after the effective
1261 date of this act, can be established only by (1) provisions of
1262 a will stating material provisions of the contract; (2) an ex-
1263 press reference in a will to a contract and extrinsic evidence
1264 proving the terms of the contract; or (3) a writing signed by
1265 the decedent evidencing the contract. The execution of a
1266 joint will or mutual wills does not create a presumption of a
1267 contract not to revoke the will or wills.
1268 Section 2-801. RENUNCIATION OF SUCCESSION. —
1269 (a) A person (or his personal representative) who is an
1270 heir, devisee, person succeeding to a renounced interest,
1271 beneficiary under a testam entary instrument or person
1272 designated to take pursuant to a power of appointment
1273 exercised by a testam entary instrument may renounce in
1274 whole or in part the succession to any property or interest
1275 therein by filing a written instrument within the time and
1276 at the place hereinafter provided. The instrument shall:
1277 (1) describe the property or part thereof or interest therein
1278 renounced, (2) be signed by the person renouncing and (3)
1279 declare the renunciation and the extent thereof.
1280 (b) The writing specified in subsection (a) of this section
1281 must be filed within six (6) months after the death of
1282 the decedent or the donee of the power, or if the taker of
1283 the property is not then finally ascertained not later than
1284 six (6) months after the event by which the taker of the
1285 interest is finally ascertained. The writing m ust be filed in
1286 the court of the county where proceedings concerning the
1287 decedent’s estate are pending, or where they would be pend-



1288 ing if commenced. A copy of the writing also shall be mailed
1289 to the personal representative of the decedent.
1290 (c) Unless the decedent or donee of the power has other-
1291 wise indicated by his will, the interest renounced, and any
1292 future interest which is to take effect in possession or
1293 enjoyment at or after the termination of the interest re-
1294 nounced, passes as if the person renouncing had predeceased
1295 the decedent, or if the person renouncing is one designated
1296 to take pursuant to a power of appointment exercised by a
1297 testamentary instrument, as if the person renouncing had
1298 predeceased the donee of the power. In very case the re-
1299 nunciation relates back for all purposes to the date of death
1300 of the decedent or the donee, as the case may be.
1301 (d) Any assignment, conveyance, encumbrance, pledge or
1302 transfer of property therein, or any contract therefor; written
1303 waiver of the right to renounce or any acceptance of prop-
1304 erty by an heir, devisee, person succeeding to a renounced
1305 interest, beneficiary or person designated to take pursuant
1306 to a power of appointment exercised by testamentary instru-
1307 ment; or sale or other disposition of property pursuant to
1308 judicial process, made before the expiration of the period in
1309 which he is permitted to renounce, bars the right to re-
1310 nounce as to the property.
1311 (e) The right to renounce granted by this section exists
1312 irrespective of any limitation on the interest of the person
1313 renouncing in the nature of a spendthrift provision or
1314 similar restriction.
1315 (f) This section does not abridge the right of any person
1316 to assign, convey, release, or renounce any property arising
1317 under any other section of this code or other statute.
1318 (g) Any interest in property which exists on the effective
1319 date of this section, but which has not then become in-
1320 defeasibly fixed both in quality and quantity, or the taker
1321 of which has not then become ascertained, m ay be re-
1322 nounced after the effective date of this section as provided
1323 therein. An interest which has arisen prior to the effective
1324 date of this section in any person other than the person
1325 renouncing is not destroyed or diminished by any action of
1326 the person renouncing taking under this section.



1327 Section 2-802. EFFECT OF DIVORCE, ANNULMENT,
1328 AND DECREE OF SEPARATION. —  (a) A person who is
1329 divorced from the decedent or whose marriage to the
1330 decedent has been annulled is not a surviving spouse unless,
1331 by virtue of a subsequent marriage, he is married to the
1332 decedent at the time of death. A decree of separation which
1333 does not terminate the status of husband and wife is not a
1334 divorce for purposes of this section.
1335 (b) For purposes of sections 2-101 through 2-404 and of
1336 section 3-203 of this code, a surviving spouse does not
1337 include:
1338 (1) a person who obtains or consents to a final decree or
1339 judgment of divorce from the decedent or an annulment
1340 of their marriage, which decree or judgment is not recog-
1341 nized as valid in this state, unless they subsequently par-
1342 ticipate in a marriage ceremony purporting to marry
1343 each to the other, or subsequently live together as man
1344 and wife;
1345 (2) a person who, following a decree or judgment of
1346 divorce or annulment obtained by the decedent, partici-
1347 pates in a marriage ceremony with a third person; or
1348 (3) a person who was a party to a valid proceeding con-
1349 eluded by an order purporting to terminate all marital
1350 property rights.
1351 Section 2-803. EFFECT OF HOMICIDE ON DISTRIBU-
1352 TION AT DEATH. —  (a) (1) “Slayer” shall mean any
1353 person who participates, either as principal or as an ac-
1354 cessory before the fact, in the wilful and unlawful killing of
1355 any other person.
1356 (2) “Decedent” shall mean any person whose life is so
1357 taken.
1358 (3) “Property” shall include any real and personal
1359 property and any right or interest therein.
1360 (b) No slayer shall in any way acquire any property or
1361 receive any benefit as a result of the death of the decedent,
1362 but such property shall pass as provided in the sections
1363 following.
1364 (c) The slayer shall be deemed to have predeceased the
1365 decedent as to property which would have passed from the



1366 decedent or his estate to the slayer under the statutes of
1367 descent and distribution or have been acquired by statutory
1368 right as surviving spouse or under any agreement made with
1369 the decedent.
1370 (d) Property which would have passed to or for the
1371 benefit of the slayer by devise or legacy from the decedent
1372 shall be distributed as if he had predeceased the decedent.
1373 (e) Any community property which would have passed
1374 to or for the benefit of the slayer by devise, legacy or
1375 intestate succession from the decedent shall be distributed as
1376 if he had predeceased the decedent.
1377 (f) Property in which the slayer holds a reversion of
1378 vested remainder and would have obtained the right of
1379 present possession upon the death of the decedent shall pass
1380 to the estate of the decedent during the period of the life
1381 expectancy of decedent; if he held the particular estate or
1382 if the particular estate is held by a third person it  shall
1383 remain in his hands for such period.
1384 (g) Any interest in property whether vested or not,
1385 held by the slayer, subject to be divested, diminished in any
1386 way or extinguished, if the decedent survives him or lives
1387 to a certain age, shall be held by the slayer during his life-
1388 time or until the decedent would have reached such age,
1389 but shall then pass as if the decedent had died immediately
1390 thereafter.
1391 (h) As to any contingent remainder or executory or other
1392 future interest held by the slayer, subject to become vested
1393 in him or increased in any way for him upon the condition
1394 of the death of the decedent:
1395 (1) If the interest would not have become vested or in-
1396 creased if he had predeceased the decedent, he shall be
1397 deemed to have so predeceased the decedent.
1398 (2) In any case the interest shall not be vested or in-
1399 creased during period of the life expectancy of the de-
1400 cedent.
1401 (i) (1) Property appointed by the will of the decedent to
1402 or for the benefit of the slayer shall be distributed as if the
1403 slayer had predeceased the decedent.
1404 (2) Property held either presently or in remainder by the



1405 slayer, subject to be divested by the exercise by the decedent
1406 of a power of revocation or a general power of appointment
1407 shall pass to the estate of the decedent, and property so held
1408 by the slayer, subject to be divested by the exercise by the
1409 decedent of a power of appointment to a particular person or
1410 persons or to a class of persons, shall pass to such person
1411 or persons, or in equal shares to the members of such class
1412 of persons, exclusive of the slayer.
1413 (j) (1) Insurance proceeds payable to the slayer as the
1414 beneficiary or assignee of any policy or certificate of insur-
1415 ance on the life of the decedent, or as the survivor of a joint
1416 life policy, shall be paid instead to the estate of the decedent,
1417 unless the policy or certificate designate some person other
1418 than the slayer or his estate as secondary beneficiary to him
1419 and in which case such proceeds shall be paid to such sec-
1420 ondary beneficiary in accordance with the applicable terms
1421 of the policy.
1422 (2) If the decedent is beneficiary or assignee of any
1423 policy or certificate of insurance on the life of the slayer,
1424 the proceeds shall be paid to the estate of the decedent upon
1425 the death of the slayer, unless the policy names some person
1426 other than the slayer or his estate as secondary beneficiary,
1427 or unless the slayer by naming a new beneficiary or assign-
1428 ing the policy performs an act which would have deprived the
1429 decedent of his interest in the policy if he had been living.
1430 (k) Any insurance company making payment according to
1431 the terms of its policy or any bank or other person perform-
1432 ing an obligation for the slayer as one of several joint obligees
1433 shall not be subjected to additional liability by the terms of
1434 this part if such payment or performance is made without
1435 written notice, as its home office or at an individual’s home
1436 or business address, of the killing by a slayer.
1437 (1) The provisions of this part shall not affect the rights
1438 of any person who, before the interests of the slayer have
1439 been adjudicated, purchases or has agreed to purchase, from
1440 the slayer for value and without notice, property which the
1441 slayer would have acquired except for the terms of this part,
1442 but all proceeds received by the slayer from such sale shall
1443 be held by him in trust for the persons entitled to the prop-



1444 erty under the provisions of this part, and the slayer shall
1445 also be liable both for any portion of such proceeds which
1446 he may have dissipated and for any difference between the
1447 actual value of the property and the amount of such proceeds.
1448 (m) The record of his conviction of having participated in
1449 the wilful and unlawful killing of the decedent shall be ad-
1450 missible in evidence against a claimant of property in any
1451 civil action arising under this part.
1452 (n) This section shall not be considered penal in nature,
1453 but shall be construed broadly in order to effect the policy
1454 of this state that no person shall be allowed to profit by his
1455 own wrong, wherever committed.
1456 Section 2-902. DUTY OF CUSTODIAN OF WILL —  LI-
1457 ABILITY. —  After the death of the testator, any person
1458 having custody of a will of the testator shall deliver it with
1459 reasonable promptness to a person able to secure its probate
1460 and if none is known, to an appropriate court. Any person
1461 who willfully fails to deliver a will is liable to any person
1462 aggrieved for the damages which may be sustained by the
1463 failure. Any person who willfully refuses or fails to deliver a
1464 will after being ordered by the court in a proceeding brought
1465 for the purpose of compelling delivery is subject to penalty
1466 for contempt of court.
1467 Section 3-101. DEVOLUTION OF ESTATE AT DEATH —
1468 RESTRICTIONS. —  The power of a person to leave property
1469 by will, and the rights of creditors, devisees, and heirs to his
1470 property are subject to the restrictions and limitations con-
1471 tained in this code to facilitate the prompt settlement of
1472 estates. Upon the death of a person, his separate property
1473 devolves to the persons to whom it is devised by his last will,
1474 or to those indicated as substitutes for them in cases in-
1475 volving lapse, renunciation or other circumstances affecting
1476 the devolution of testate estates, or in the absence of testa-
1477 mentary disposition to his heirs, or to those indicated as sub-
1478 stitutes for them in cases involving renunciation or other
1479 circumstances affecting the devolution of intestate estates,
1480 and upon the death of a husband or wife, the decedent’s
1481 share of their community property devolves to the persons to
1482 whom it is devised by his last will, or in the absence of



1483 testamentary disposition, to the surviving spouse, but all of
1484 their community property which is under the management
1485 and control of the decedent is subject to his debts and ad-
1486 ministration, and that portion of their community property
1487 which is not under the management and control of the de-
1488 cedent but which is necessary to carry out the provisions of
1489 his will is subject to administration; but the devolution
1490 of all the above described property is subject to rights to
1491 homestead allowance, exempt property and fam ily allow-
1492 ances, to renunciation to rights of creditors, elective share
1493 of the surviving spouse and to administration.
1494 Section 3-102. NECESSITY OF ORDER OF PROBATE
1495 FOR WILL. —  Except as provided in section 3-1201 of this
1496 code, to be effective to prove the transfer of any property
1497 or to nominate an executor, a will must be declared to be
1498 valid by an order of informal probate by the registrar, or an
1499 adjudication of probate by the court, except that a duly
1500 executed and unrevoked will which has not been probated
1501 may be admitted as evidence of a devise if (1) no court pro-
1502 ceeding concerning the succession or administration of the
1503 estate has occurred, and (2) either the devisee or his suc-
1504 cessors and assigns possessed the property devised in accord-
1505 ance with the provisions of the will, or the property devised
1506 was not possessed or claimed by anyone by virtue of the de-
1507 cedent’s title during the time period for testacy proceedings.
1508 Section 3-103. NECESSITY OF APPOINTMENT FOR
1509 ADMINISTRATION. —  Except as otherwise provided in
1510 this code, to acquire the powers and undertake the duties
1511 and liabilities of a personal representative of a decedent,
1512 a person must be appointed by order of the court or
1513 registrar, qualify and be issued letters. Administration of
1514 an estate is commenced by the issuance of letters.
1515 Section 3-101f. CLAIMS AGAINST DECEDENT —  NECES-
1516 SITY OF ADMINISTRATION. —  No proceeding to enforce a
1517 claim against the estate of a decedent or his successors may
1518 be revived or commenced before the appointment of a per-
1519 sonal representative. After the appointment and until distri-
1520 bution, all proceedings and actions to enforce a claim against
1521 the estate are governed by the procedure prescribed by this



1522 chapter. After distribution a creditor whose claim has not
1523 been barred may recover from the distributees as provided
1524 in section 3-1004 of this code or from a personal representa-
1525 tive individually liable as provided in section 3-1005 of this
1526 code. This section has no application to a proceeding by a
1527 secured creditor of the decedent to  enforce his right to  his
1528 security except as to any deficiency judgment which might
1529 be sought therein.
1530 Section 3-105. PROCEEDINGS AFFECTING DEVOLU-
1531 TION AND ADMINISTRATION —  JURISDICTION OF
1532 SUBJECT MATTER. —  Persons interested in decedents’
1533 estates may apply to the registrar for determination in the
1534 informal proceedings provided in this chapter, and m ay pe-
1535 tition the court for orders in formal proceedings within the
1536 court’s jurisdiction including but not limited to  those de-
1537 scribed in this chapter. The court has exclusive jurisdiction
1538 of formal proceedings to determine how decedents’ estates
1539 subject to the laws of this state are to be administered, ex-
1540 pended and distributed.
1541 Section 3-106. CIVIL LITIGATION —  NOTICE. —  Subject
1542 to general rules concerning the proper location of civil
1543 litigation and jurisdiction of persons, the court m ay herein
1544 determine any other controversy concerning a succession or
1545 to which an estate, through a personal representative, may be
1546 a party. Persons notified are bound though less than all
1547 interested persons may have been given notice.
1548 Section 3-107. SCOPE OF PROCEEDINGS —  PROCEED-
1549 INGS INDEPENDENT —  EXCEPTION. —  Unless super-
1550 vised administration as described in part 5, chapter 3, of
1551 this code is involved, (1) each proceeding before the court
1552 or registrar is independent of any other proceeding involving
1553 the same estate; (2) petitions for formal orders of the court
1554 may combine various requests for relief in a single proceeding
1555 if the orders sought may be finally granted without delay.
1556 Except as required for proceedings which are particularly
1557 described by other sections of this chapter, no petition is
1558 defective because it fails to embrace all matters which might
1559 then be the subject of a final order; (3) proceedings for
1560 probate of wills or adjudications of no will may be combined



1561 with proceedings for appointment of personal representa-
1562 tives; and (4) a proceeding for appointment of a personal
1563 representative is concluded by an order making or declining
1564 the appointment.
1565 Section 3-108. PROBATE —  TESTACY AND APPOINT-
1566 MENT PROCEEDINGS —  ULTIMATE TIME LIMIT. —  No
1567 informal probate or appointment proceeding or formal tes-
1568 tacy or appointment proceeding, other than a proceeding to
1569 probate a will previously probated at the testator’s domicile
1570 and appointment proceedings relating to an estate in which
1571 there has been a prior appointment, may be commenced
1572 more than three (3) years after the decedent’s death, except
1573 (1) if a previous proceeding was dismissed because of doubt
1574 about the fact of the decedent’s death, appropriate probate
1575 appointment or testacy proceedings may be maintained at
1576 any time thereafter upon a finding that the decedent’s death
1577 occurred prior to the initiation of the previous proceeding
1578 and the applicant or petitioner has not delayed unduly in
1579 initiating the subsequent proceeding; (2) appropriate pro-
1580 bate, appointment or testacy proceedings may be maintained
1581 in relation to the estate of an absent, disappeared or missing
1582 person for whose estate a conservator has been appointed, at
1583 any time within three (3) years after the conservator becomes
1584 able to establish the death of the protected person; and (3)
1585 a proceeding to contest an informally probated will and to
1586 secure appointment of the person with legal priority for
1587 appointment in the event the contest is successful, may be
1588 commenced within the later of twelve (12) months from the
1589 informal probate or three (3) years from the decedent’s
1590 death. These limitations do not apply to proceedings to con-
1591 strue probated wills or determine heirs of an intestate. In
1592 cases under (1) or (2) of this section, the date on which a
1593 testacy or appointment proceeding is properly commenced
1594 shall be deemed to be the date of the decedent’s death for
1595 purposes of other limitations provisions of this code which
1596 relate to the date of death.
1597 Section 3-109. STATUTES OF LIMITATION ON DECE-
1598 DENT’S CAUSE OF ACTION. —  No statute of limitation
1599 running on a cause of action belonging to a decedent which



1600 had not been barred as of the date of his death, shall apply to
1601 bar a cause of action surviving the decedent’s death sooner
1602 than four (4) months after death. A cause of action which,
1603 but for this section, would have been barred less than four
1604 (4) months after death, is barred after four (4) months unless
1605 tolled.
1606 Section 3-111. In cases in which a marital community has
1607 been dissolved by the death of either spouse at any time, the
1608 survivor was then entitled to all of the property of the dece-
1609 dent by will, law, or both, and the survivor died before any
1610 proceeding had been commenced for the probate of the
1611 estate of the spouse whose death occurred first, the estates of
1612 both decedents may be joined for probate in a single pro-
1613 ceeding in any court having jurisdiction of the estate of the
1614 spouse whose death occurred last. The initial application or
1615 petition filed in any such joint proceeding shall contain a
1616 statement of the facts upon which such joint proceeding is
1617 based, in addition to all other statements required by this
1618 code to be made therein.
1619 Section 3-201. VENUE FOR FIRST AND SUBSEQUENT
1620 ESTATE PROCEEDINGS —  LOCATION OF PROPERTY.__
1621 (a) Venue for the first informal or formal testacy or appoint-
1622 ment proceedings after a decedent’s death is:
1623 (1) in the county where the decedent had his domicile
1624 at time of his death; or
1625 (2) if the decedent was not domiciled in the common-
1626 wealth, in any county where property of the decedent was
1627 located at the time of his death.
1628 (b) Venue for all subsequent proceedings within the ex-
1629 elusive jurisdiction of the court is in the place where the
1630 initial proceedings occurred, unless the initial proceeding has
1631 been transferred as provided in section 1-303 of this code
1632 or subsectior (c) of this section.
1633 (c) If the first proceeding was informal, on application of
1634 an interest ?d person and after notice to the proponent in the
1635 first proceeding, the court, upon finding that venue is else-
1636 where, may transfer the proceeding and the file to the other
1637 court.

1638 (d) For the purpose of aiding determinations concerning



1639 location of assets which may be relevant in cases involving
1640 non-domiciliaries, a debt, other than one evidenced by invest-
1641 ment or commercial paper or other instrument in favor of a
1642 non-domiciliary, is located where the debtor resides or, if
1643 the debtor is a person other than an individual, at the place
1644 where is has its principal office. Commercial paper, invest-
1645 ment paper and other instruments are located where the in-
1646 strument is. An interest in property held in trust is located
1647 where the trustee m ay be sued.
1648 Section 3-202. APPOINTMENT OF TESTACY PROCEED-
1649 INGS —  CONFLICTING CLAIM OF DOMICILE IN AN-
1650 OTHER STATE. — If conflicting claims as to the domicile
1651 of a decedent are made in a formal testacy or appointment
1652 proceeding commenced in this state, and in a testacy or
1653 appointment proceeding after notice pending at the same
1654 time in another state, the court of this state must stay, dis-
1655 miss, or permit suitable amendments in, the proceeding here
1656 unless it is determined that the local proceeding was com-
1657 menced before the proceeding elsewhere. The determination
1658 of domicile in the proceeding first commenced must be ac-
1659 cepted as determinative in the proceeding in this state.
1660 Section 3-203. PRIORITY AMONG PERSONS SEEKING
1661 APPOINTMENT AS PERSONAL REPRESENTATIVE. —
1662 (a) W hether the proceedings are formal or informal, persons
1663 who are not disqualified have priority for appointment in the
1664 following order:
1665 (1) the person with priority as determined by a probated
1666 will including a person nominated by a power conferred in
1667 a will;
1668 (2) the surviving spouse of the decedent who is a devisee
1669 of the decedent;
1670 (3) other devisees of the decedent;
1671 (4) the surviving spouse of the decedent;
1672 (5) other heirs of the decedent;
1673 (6) forty-five (45) days after the death of the decedent,
1674 any creditor;
1675 (7) if a petition for appointment of a personal representa-
1676 tive has been filed and sixty (60) days have elapsed during
1677 which no consent to act has been filed by any proper person,



1678 the public administrator shall act as personal representative
1679 unless and until a proper person consents to act.
1680 (b) An objection to an appointment can be made only in
1681 formal proceedings. In case of objection the priorities stated
1682 in subsection (a) of this section apply except that
1683 (1) if the estate appears to be more than adequate to meet
1684 exemptions and costs of administration but inadequate to
1685 discharge anticipated unsecured claims, the court, on petition
1686 of creditors, may appoint any qualified person;
1687 (2) in case of objection to appointment of a person other
1688 than one whose priority is determined by will by an heir or
1689 devisee appearing to have a substantial interest in the estate,
1690 the court may appoint a person who is acceptable to heirs
1691 and devisees whose interests in the estate appear to be worth
1692 in total more than half of the probable distributable value, or,
1693 in default of this accord any suitable person.
1694 (c) A person entitled to letters under (2) through (5) of
1695 subsection (a) of this section may nominate a qualified per-
1696 son to act as personal representative. Any person aged
1697 eighteen (18) and over may renounce his right to an appoint-
1698 ment by appropriate writing filed with the court. When two
1699 (2) or more persons share a priority, those of them who do
1700 not renounce must concur in nominating another to act for
1701 them, or in applying for appointment.
1702 (d) Conservators of the estates of protected persons, or if
1703 there is no conservator, any guardian except a guardian ad
1704 litem of a minor or incapacitated person, may exercise the
1705 same right to nominate, to object to another’s appointment,
1706 or to participate in determining the preference of a majority
1707 in interest of the heirs and devisees that the protected person
1708 or ward would have if qualified for appointment.
1709 (e) Appointment of one who does not have priority, in-
1710 eluding priority resulting from renunciation or nomination
1711 determined pursuant to this section, may be made only in
1712 formal proceedings. Before appointing one without priority,
1713 the court must determine that those having priority, although
1714 given notice of the proceedings, have failed to request ap-
1715 pointment or to nominate another for appointment, and that
1716 administration is necessary.



1717 (f) No person is qualified to serve as a personal representa-
1718 tive who is:
1719 (1) under the age of eighteen (18);
1720 (2) a person whom the court finds unsuitable in formal
1721 proceedings.
1722 (g) A personal representative appointed by a court of the
1723 decedent’s domicile has priority over all other persons except
1724 where the decedent’s will nominates different persons to be
1725 personal representatives in this state and in the state of
1726 domicile. The domiciliary personal representative may nom-
1727 inate another, who shall have the same priority as the
1728 domiciliary personal representative.
1729 (h) This section governs priority for appointment of a
1730 successor personal representative but does not apply to the
1731 selection of a special administrator.
1732 (i) A married woman shall have the right to serve as
1733 personal representative.
1734 Section 3-204. DEMAND FOR NOTICE OF ORDER OR
1735 FILING CONCERNING DECEDENT’S ESTATE. —  Any
1736 person desiring notice of any order or filing pertaining to a
1737 decedent’s estate in which he has a financial or property
1738 interest, m ay file a demand for notice with the court at any
1739 tim e after the death of the decedent stating the name of the
1740 decedent, the nature of his interest in the estate, and the
1741 demandant’s address or that of his attorney. The clerk shall
1742 mail a copy of the demand to the personal representative if
1743 one has been appointed. After filing of a demand, no order or
1744 filing to which the demand relates shall be made or accepted
1745 without notice as prescribed in section 1-401 of this code
1746 to the demandant or his attorney. The validity of an order
1747 which is issued or filing which is accepted without compli-
1748 ance with this requirement shall not be affected by the error,
1749 but the petitioner receiving the order or the person making
1750 the filing may be liable for any damage caused by the absence
1751 of notice. The requirement of notice arising from a demand
1752 under this provision may be waived in writing by the de-
1753 mandant and shall cease upon the termination of his interest
1754 in the estate.
1755 Section 3-301. INFORMAL PROBATE OR APPOINTMENT



1756 PROCEEDINGS —  APPLICATION —  CONTENTS. —  Ap-
1757 plications for informal probate, informal statement of in-
1758 testacy where the estate is community and there is a sur-
1759 viving spouse, or informal appointment shall be directed to
1760 the registrar, and verified by the applicant to be accurate and
1761 complete to the best of his knowledge and belief as to the
1762 following information:
1763 (a) Every application for informal probate of a will, in-
1764 formal statement of intestacy where the estate is community
1765 and there is a surviving spouse, or for informal appointment 
1(66 of a personal representative, other than a special, ancillary
1767 or successor representative, shall contain the following:
1768 (1) a statement of the interest of the applicant;
1769 (2) the name, and date of death of the decedent, his age,
1770 and the county and state of his domicile at the time of death,
1771 and the names and addresses of the spouse, children, heirs
1772 and devisees and the ages of any who are minors so far as
1773 known or ascertainable with reasonable diligence by the aj>
1774 plicant;

1775 (3) if the decedent was not domiciled in the state at the
1776 time of his death, a statement showing venue;
1777 (4) a statement identifying and indicating the address of
1778 any personal representative of the decedent appointed in this
1779 state or elsewhere whose appointment has not been ter-
1780 minated;
1781 (5) a statement indicating whether the applicant has re-
1782 ceived a demand for notice, or is aware of any demand for
1783 notice of any probate or appointment proceeding concerning
1784 the decedent that may have been filed in this state or else-
1785 where;

™  (6) A statement that an estim ate of total assets of the
1787 estate has been sent to the state tax commission;

1 7 QQ ^  If the application is tor an informal statement of in-
1789 testacy of a community estate where there is a surviving 
790 spouse, an affidavit of the surviving spouse or someone acting

1 7 qo T  behalf ° f  the SUrV'ving spouse that there is no will, that 
1 7 qq thfe *ecf enVs estate consists solely of community property 

793 of the decedent and surviving spouse, that he or she is the  
1794 survivmg spouse, and a request for a statem ent that there



1795 is no will, that all assets are community and that the sur-
1796 viving spouse is the sole heir.
1797 (b) An application for informal probate of a will shall
1798 state the following in addition to the statements required by
1799 subsection (a) of this section:
1800 (1) that the original of the decedent’s last will is in the
1801 possession of the court, or accompanies the application, or
1802 that an authenticated copy of a will probated in another
1803 jurisdiction accompanies the application;
1804 (2) that the applicant, to the best of his knowledge, be-
1805 lieves the will to have been validly executed;
1806 (3) that after the exercise of reasonable diligence, the
1807 applicant is unaware of any instrument revoking the will,
1808 and that the applicant believes that the instrument which
1809 is the subject of the application is the decedent’s last will;
1810 (4) that the time lim it for informal probate as provided
1811 in this article has not expired either because three (3) years
1812 or less have passed since the decedent’s death, or, if more
1813 than three (3) years from death have passed, that circum-
1814 stances as described by section 3-108 of this code authorizing
1815 tardy probate have occurred.
1816 (c) An application for informal appointment of a personal
1817 representative to administer an estate under a will shall
1818 describe the will by date of execution and state the time and
1819 place of probate or the pending application or petition for
1820 probate. The application for appointment shall adopt the
1821 statements in the application or petition for probate and
1822 state the name, address and priority for appointment of the
1823 person whose appointment is sought.
1824 (d) An application for informal appointment of an admin-
1825 istrator in intestacy shall state in addition to the statements
1826 required by subsection (a) of this section:
1827 (1) that after the exercise of reasonable diligence, the ap-
1828 plicant is unaware of any unrevoked testam entary instrument
1829 relating to property having a situs in this state under section
1830 1-301 of this code, or, a statement why any such instrument
1831 of which he may be aware is not being probated;
1832 (2) the priority of the person whose appointment is sought
1833 and the names ,of any other persons having a prior or equal



1834 right to the appointment under section 3-203 of this code.
1835 (e) An application for appointment of a personal repre-
1836 sentative to succeed a personal representative appointed
1837 under a different testacy status shall refer to the order in the
1838 most recent testacy proceeding, state the name and address
1839 of the person whose appointment is sought and of the person
1840 whose appointment will be terminated if the application is
1841 granted, and describe the priority of the applicant.
1842 (f) An application for appointment of a personal repre-
1843 sentative who has tendered a resignation as provided in sub-
1844 section (c) of section 3-610 of this code, or whose appoint-
1845 ment has been terminated by death or removal, shall adopt
1846 the statements in the application or petition which led to the
1847 appointment of the person being succeeded except as specif-
1848 ically changed or corrected, state the name and address of
1849 the person who seeks appointment as successor, and describe
1850 the priority of the applicant.
1851 Section 3-302. INFORMAL PROBATE —  DUTY OF REG-
1852 ISTRAR — EFFECT OF INFORMAL PROBATE. —  Upon 
"1853 receipt of an application requesting informal probate of a
1854 will or informal statement of intestacy, the registrar, upon
1855 making the findings required by section 3-303 of this chapter
1856 shall issue a written statement of informal probate if at least
1857 five (5) days have elapsed since the decedent’s death. In-
1858 formal probate is conclusive as to all persons until superseded
1859 by an order in a formal testacy proceeding. No defect in the
1860 application or procedure relating thereto which leads to in-
1861 formal probate of a will renders the probate void.
1862 Section 3-303. INFORMAL PROBATE —  PROOF AND
1863 FINDINGS REQUIRED. —  (a) In an informal proceeding
1864 for original probate of a will or informal statement of intes-
1865 tacy where the estate is community and there is a surviving
1866 spouse, the registrar shall determine whether:
1867 (1) the application is complete;
1868 (2) the applicant has made oath or affirmation that the
1869 statements contained in the application are true to the best
1870 of his knowledge and belief;
1871 (3) the applicant appears from the application to be an
1872 interested person as defined in subsection (22) of section



1873 1-201 of this code;
1874 (4) on the basis of the statements in the application, venue
1875 is proper;
1876 (5) an original, duly executed and apparently unrevoked
1877 will is in the registrar’s possession;
1878 (6) any notice required by section 3-204 of this code has
1879 been given and that the application is not within section 3-304
1880 of this part, and
1881 (7) it appears from the application that the time limit for
1882 original probate has not expired;
1883 (8) if the application is for a statement of intestacy of
1884 a community estate with a surviving spouse, on the basis of
1885 statements in the application and affidavit: 1. the decedent
1886 left no will, 2. the decedent’s estate consists solely of com-
1887 munity property of the decedent and the surviving spouse,
1888 and 3. the decedent left a surviving spouse. In addition to
1889 this, the registrar shall set out the name of the surviving
1890 spouse.
1891 (b) The application shall be denied if it indicates that
1892 a personal representative has been appointed in another
1893 county of this state or except as provided in subsection (d) of
1894 this section, if it appears that this or another will of the
1895 decedent has been the subject of a previous probate order.
1896 (c) A will which appears to have the required signatures
1897 and which contains an attestation clause showing that re-
1898 quirements of execution under section 2-502, 15-2-503 or 2-
1899 506 of this code have been met shall be probated without
1900 further proof. In other cases, the register may assume ex-
1901 ecution if the will appears to have been properly executed,
1902 or he may accept a sworn statement or affidavit of any per-
1903 son having knowledge of the circumstances of execution,
1904 whether or not the person was a witness to the will.
1905 (d) Informal probate of a will which has been previously
1906 probated elsewhere may be granted at any time upon written
1907 application by any interested person, together with deposit
1908 of an authenticated copy of the will and of the statement
1909 probating it from the office or court where it was first pro-
1910 bated.
1911 (e) A will from a place which does not provide for pro-



1912 bate of a will after death and which is not eligible for probate
1913 under subsection (a) of this section, may be probated in this
1914 state upon receipt by the registrar of a duly authenticated
1915 copy of the will and a duly authenticated certificate of its
1916 legal custodian that the copy filed is a true copy and that
1917 the will has become operative under the law of the other
1918 place.
1919 Section 3-303A. NOTICE REQUIRED. —  Upon issuance
1920 of a statement of informal probate if no letters are issued to a
1921 personal representative or determination of heirship of com-
1922 munity property, the applicant must give notice to all heirs
1923 and devisees of the admission of the will to probate or the
1924 determination of heirship of community property. This infor-
1925 mation shall be sent by ordinary mail to each of the heirs and
1926 devisees whose address is reasonably available to the appli-
1927 cant. The applicant shall be responsible to any heir or devisee
1928 damaged by failure of the applicant to give proper notice
1929 under this section.
1930 Section 3-303B. IN PERSONAM JURISDICTION. —  By
1931 submitting an application for informal probate the applicant
1932 subjects himself to jurisdiction of the court in which such
1933 instrument is filed. Any action by a person damaged by him,
1934 including a creditor of the estate, shall be limited in amount
1935 to the assets of the estate less the obligations of the estate
1936 paid by him. Notice of any proceedings sought to be main-
1937 tained against the applicant pursuant to his submission to
1938 jurisdiction shall be delivered to him or mailed to him by
1939 ordinary first class mail at his address as it is known to the
1940 applicant, or is listed on any application or petition in pro-
1941 bate proceedings previously instituted in the court where the
1942 proceeding is brought.
1943 Section 3-304. INFORMAL PROBATE —  UNAVAIL-
1944 ABLE IN CERTAIN CASES. —  Applications for informal
1945 probate which relate to one or more of a known series of
1946 testamentary instruments (other than wills and codicils), the
1947 latest of which does not expressly revoke the earlier, shall be
1948 declined.
1949 Section 3-305. INFORMAL PROBATE —  REGISTER NOT
1950 SATISFIED. —  If the register is not satisfied that a will



1951 is entitled to be probated in informal proceedings because of
1952 failure to meet the requirements of sections 3-303 and 3-304
1953 of this part or any other reason, he may decline the applica-
1954 tion. A declination of informal probate is not an adjudication
1955 and does not preclude formal probate proceedings.
1956 Section 3-306. INFORMAL PROBATE —  NOTICE RE-
1957 QUIREMENTS. —  The moving party must give notice as
1958 described by section 1-401 of this code of his application for
1959 informal probate (1) to any person demanding it pursuant
1960 to section 3-204 of this code; and (2) to any personal rep-
1961 resentative of the decedent whose appointment has not been
1962 terminated. No other notice of informal probate is required.
1963 Section 3-307. INFORMAL APPOINTMENT PROCEED-
1964 INGS —  DELAY IN ORDER —  DUTY OF REGISTER —
1965 EFFECT OF APPOINTMENT. —  (a) Upon receipt of an ap-
1966 plication for informal appointment of a personal representa-
1967 tive other than a special administrator as provided in section
1968 3-614 of this code, if at least one hundred twenty (120) hours
1969 have elapsed since the decedent’s death, the register, after
1970 making the findings required by section 3-308 of this chap-
1971 ter, shall appoint the applicant subject to qualification and
1972 acceptance; provided, that if the decedent was a nonresident,
1973 the register shall delay the order of appointment until thirty
1974 (30) days have elapsed since death unless the personal rep-
1975 resentative appointed at the decedent’s domicile is the appli-
1976 cant, or unless the decedent’s will directs that his estate be
1977 subject to the laws of the commonwealth.
1978 (b) The status of personal representative and the powers
1979 and duties pertaining to the office are fully established by in-
1980 formal appointment. An appointment, and the office of per-
1981 sonal representative created thereby, is subject to termi-
1982 nation as provided in sections 3-608 through 3-612 of this
1983 code, but is not subject to retroactive vacation.
1984 Section 3-308. INFORMAL APPOINTMENT PROCEED-
1985 INGS —  PROOF AND FINDINGS REQUIRED. —  (a) In
1986 informal appointment proceedings, the registrar must deter-
1987 mine whether:
1988 (1) the application for informal appointment of a personal
1989 representative is complete;



1990 (2) the applicant has made oath or affirmation that the
1991 statements contained in the application are true to the best of
1992 his knowledge and belief;
1993 (3) the applicant appears from the application to be an
1994 interested person as defined in subsection (22) of section
1995 1-201 of this code;
1996 (4) on the basis of the statements in the application, venue
1997 is proper;
1998 (5) any will to which the requested appointment relates
1999 has been formally or informally probated; but this require-
2000 ment does not apply to the appointment of a special admin-
2001 istrator;
2002 (6) any notice required by section 3-204 of this code has
2003 been given;
2004 (7) from the statements in the application, the person
2005 whose appointment is sought has priority entitling him to
2006 the appointment.
2007 (b) Unless section 3-612 of this code controls, the applica-
2008 tion must be denied if it indicates that a personal representa-
2009 tive who has not filed a written statement of resignation as
2010 provided in subsection (c) of section 3-610 of this code has
2011 been appointed in this or another county of this state, that
2012 (unless the applicant is the domiciliary personal representa-
2013 tive or his nominee) the decedent was not domiciled in this
2014 state and that a personal representative whose appointment
2015 has not been terminated has been appointed by a court in
2016 the state of domicile, or that other requirements of this sec-
2017 tion have not been met.
2018 Section 3-309. INFORMAL APPOINTMENT PROCEED-
2019 INGS —  REGISTER NOT SATISFIED. —  If the register is
2020 not satisfied that a requested informal appointment of a
2021 personal representative should be made because of failure to
2022 meet the requirements of sections 3-307 and 3-308 of this
2023 part, or for any other reason, he m ay decline the applica-
2024 tion. A declination of informal appointment is not an adjudi-
2025 cation and does not preclude appointment in formal proceed-
2026 ings.
2027 Section 3-310. INFORMAL APPOINTMENT PROCEED-
2028 INGS —  NOTICE REQUIREMENTS. —  The moving party



2029 must give notice as described by section 1-401 of this code
2030 of his intention to seek an appointment informally; (1) to
2031 any person demanding it pursuant to section 3-204 of this
2032 code; and (2) to any person having a prior or equal right to
2033 appoint not waived in writing and filed with the court. No
2034 other notice of an informal appointment proceeding is re-
2035 quired.
2036 Section 3-311. INFORMAL APPOINTMENT UNAVAIL-
2037 ABLE IN CERTAIN CASES. —  If an application for informal
2038 appointment indicates the existence of a possible unrevoked
2039 testam entary instrument which may relate to property sub-
2040 ject to the laws of this state, and which is not filed for pro-
2041 bate in this court, the registrar shall decline the application.
2042 Section 3-1,01. FORMAL TESTACY PROCEEDINGS —
2043 NATURE — W HEN COMMENCED. —  A formal testacy pro-
2044 ceeding is litigation to determine whether a decedent left a
2045 valid will. A formal testacy proceeding may be commenced
2046 by an interested person filing a petition as described in sub-
2047 section (a) of section 3-402 of this part in which he requests
2048 that the court, after notice and hearing, enter an order pro-
2049 bating a will, or a petition to set aside an informal probate
2050 of a will or to prevent informal probate of a will which is
2051 the subject of a pending application, or to set aside a deter-
2052 mination that the entire estate is community and there is a
2053 surviving spouse, or a petition in accordance with subsection
2054 (c) of section 3-402 of this part for an order that the de-
2055 cedent died intestate.
2056 A petition may seek formal probate of a will without re-
2057 gard to whether the same or a conflicting will has been in-
2058 formally probated. A formal testacy proceeding may, but
2059 need not, involve a request for appointment of a personal
2060 representative.
2061 During the pendency of a formal testacy proceeding, the
2062 register shall not act upon any application for informal pro-
2063 bate of any will of the decedent or any application for in-
2064 formal appointment of a personal representative of the de-
2065 cedent.
2066 Unless a petition in a formal testacy proceeding also re-
2067 quests confirmation of the previous informal appointment,



2068 a previously appointed personal representative, after receipt
2069 of notice of the commencement of a formal probate proceed-
2070 ing, must refrain from exercising his power to make any
2071 further distribution of the estate during the pendency of the
2072 formal proceeding. A petitioner who seeks the appointment
2073 of a different personal representative in a formal proceeding
2074 also may request an order restraining the acting personal
2075 representative from exercising any of the powers of his office
2076 and requesting the appointment of a special administrator.
2077 In the absence of a request, or if the request is denied, the
2078 commencement of a formal proceeding has no effect on the
2079 powers and duties of a previously appointed personal repre-
2080 sentative other than those relating to distribution.
2081 By submitting a petition for formal probate the petitioner
2082 subjects himself to jurisdiction of the court in which such
2083 instrument is filed. Any action by a person damaged by him,
2084 including a creditor of the estate, shall be limited in amount
2085 to the assets of the estate less the obligations of the estate
2086 paid by him. Notice of any proceedings sought to be main-
2087 tained against the petitioner pursuant to his submission to
2088 jurisdiction shall be delivered to him or mailed to him by
2089 ordinary first class mail at his address as it is known to the
2090 petitioner, or is listed on any application or petition in pro-
2091 bate proceedings previously instituted in the court where the
2092 proceeding is brought.
2093 Section 3-1+02. FORMAL TESTACY OR APPOINTMENT
2094 PROCEEDINGS —  PETITION —  CONTENTS. —  (a) Peti-
2095 tions for formal probate of a will, or for adjudication of
2096 intestacy with or without request for appointment of a per-
2097 sonal representative, must be directed to the court, request a
2098 judicial order after notice and hearing and contain further
2099 statements as indicated in this section. A petition for formal
2100 probate of a will:
2101 (1) requests an order as to the testacy of the decedent
2102 in relation to a particular instrument which m ay or may not
2103 have been informally probated and determining the heirs;
2104 (2) contains the statements required for informal applica-
2105 tions as stated in subsection (a) (1) through (5) of section
2106 3-301 of this code, the statements required by subsection (b)



2107 (1) and (2) of section 3-301 of this code; and
2108 (3) states whether the original of the last will of the de-
2109 cedent is in the possession of the court or accompanies the
2110 petition.
2111 (b) If the original will is neither in the possession of the
2112 court not accompanies the petition and no authenticated
2113 copy of a will probated in another jurisdiction accompanies
2114 the petition, the petition also must state the contents of the
2115 will, and indicate that it is lost, destroyed, or otherwise un-
2116 available.
2117 (c) A petition for adjudication of intestacy and appoint-
2118 ment of an administrator in intestacy must request a judicial
2119 finding and order that the decedent left no will and determin-
2120 ing the heirs, contain the statements required by subsection
2121 (a) and (d) of section 3-301 of this code and indicate
2122 whether supervised administration is sought. A petition may
2123 request an order determining intestacy and heirs with-
2124 out requesting the appointment of an administrator, in which
2125 case, the statements required by subsection (d) (2) of section
2126 3-301 of this code may be omitted.
2127 Section 3-1,03. FORMAL TESTACY PROCEEDING —
2128 NOTICE OF HEARING ON PETITION. —  (a) Upon com-
2129 mencement of a formal testacy proceeding, the court shall fix
2130 a time and place of hearing. Notice shall be given in the
2131 manner prescribed by section 1-401 of this code by the peti-
2132 tioner to the persons herein enumerated and to any additional
2133 person who has filed a demand for notice under section 3-204
2134 of this code.
2135 Notice shall be given to the following persons: the surviv-
2136 ing spouse, children, and other heirs of the decedent, the de-
2137 visees and executors named in any will that is being, or has
2138 been, probated, or offered for informal or formal probate
2139 in the county, or that is known by the petitioner to have
2140 been probated, or offered for informal or formal probate
2141 elsewhere, and any personal representative of the decedent
2142 whose appointment has not been terminated. Notice may be
2143 given to other persons. In addition, the petitioner shall give
2144 notice by publication to all unknown persons and to all
2145 known persons whose addresses are unknown who have any



2146 interest in the matters being litigated.
2147 (b) If it appears by the petition or otherwise that the
2148 fact of the death of the alleged decedent may be in doubt, or
2149 on the written demand of any interested person, a copy of
2150 the notice of the hearing on said petition shall be sent by
2151 registered mail to the alleged decedent at his last known ad-
2152 dress. The court shall direct the petitioner to report the
2153 results of, or make and report back concerning, a reasonably
2154 diligent search for the alleged decedent in any manner that
2155 may seem advisable, including any or all of the following
2156 methods:
2157 (1) by inserting in one (1) or more suitable periodicals
2158 a notice requesting information from any person having
2159 knowledge of the whereabouts of the alleged decedent;
2160 (2) by notifying law enforcement officials and public wel-
2161 fare agencies in appropriate locations of the disappearance
2162 of the alleged decedent;
2163 (3) by engaging the services of an investigator. The costs
2164 of any search so directed shall be paid by the petitioner if
2165 there is no administration or by the estate of the decedent
2166 in case there is administration.
2167 Section 3-lfOlf. FORMAL TESTACY PROCEEDINGS —
2168 WRITTEN OBJECTIONS TO PROBATE. —  Any party to a
2169 formal proceeding who opposes the probate of a will for any
2170 reason shall state in his pleadings his objections to Drobate of
2171 the will.
2172 Section 3-^05. FORMAL TESTACY PROCEEDINGS —
2173 UNCONTESTED CASES —  HEARINGS AND PROOF. —  If
2174 a petition in a testacy proceeding is unopposed, the court
2175 may order probate or intestacy on the strength of the plead-
2176 ings if satisfied that the conditions of section 3-409 of this
2177 part have been met, or conduct a hearing in open court and
2178 request proof of the matters necessary to support the order
2179 sought. If evidence concerning execution of the will is neces-
2180 sary, the affidavit or testim ony of one (1) or any attesting
2181 witnesses to the instrument is sufficient. If the affidavit or
2182 testimony of an attesting witness is not available, execution
2183 of the will may be proved by other evidence or affidavit.
2184 Section 3-Jf06. FORMAL TESTACY PROCEEDINGS —



2185 CONTESTED CASES —  TESTIMONY OF ATTESTING
2186 WITNESSES. —  (a) If evidence concerning execution of an
2187 attested will which is not self-proved is necessary in contested
2188 cases, the testimony of at least one (1) of the attesting wit-
2189 nesses, if within the state competent and able to testify, is
2190 required. Due execution of an attested or unattested will may
2191 be proved by other evidence.
2192 (b) If the will is self-proved, compliance with signature
2193 requirements for execution is conclusively presumed and other
2194 requirements of execution are presumed subject to rebuttal
2195 without the testimony of any witness upon filing the will
2196 and the acknowledgement and affidavits annexed or attached
2197 thereto, unless there is proof of fraud or forgery.
2198 Section 3-1,07. FORMAL TESTACY PROCEEDINGS —
2199 BURDENS IN CONTESTED CASES. —  In contested cases,
2200 petitioners who seek to establish intestacy have the burden of
2201 establishing prima facie proof of death, venue and heirship.
2202 Proponents of a will have the burden of establishing prima
2203 facie proof of due execution in all cases, and, if they are also
2204 petitioners, prima facie proof of death and venue. Contestants
2205 of a will have the burden of establishing lack of testamentary
2206 intent or capacity, undue influence, fraud, duress, mistake
2207 or revocation. Parties have the ultimate burden of persuasion
2208 as to matters with respect to which they have the initial
2209 burden of proof. If a will is opposed by the petition for pro-
2210 bate of a later will revoking the former, it shall be determined
2211 first whether the later will is entitled to probate, and if a will
2212 is opposed by a petition for a declaration of intestacy, it shall
2213 be determined first whether the will is entitled to probate.
2214 Section 3-1,08. FORMAL TESTACY PROCEEDINGS —
2215 WILL CONSTRUCTION —  EFFECT OF FINAL ORDER IN
2216 ANOTHER JURISDICTION. —  A final order of a court of
2217 another state determining testacy, the validity or construc-
2218 tion of a will, made in a proceeding involving notice to and
2219 an opportunity for contest by all interested persons must be
2220 accepted as determinative by the courts of this state if it
2221 includes, or is based upon, a finding that the decedent was
2222 domiciled at his death in the state where the order was made.
2223 Section 3-1,09. FORMAL TESTACY PROCEEDINGS —



2224 ORDER — FOREIGN WILL —  LOST WILL. —  After the
2225 time required for any notice has expired, upon proof of
2226 notice, and after any hearing that may be necessary, if the
2227 court finds that the testator is dead, venue is proper and that
2228 the proceeding was commenced within the limitation pre-
2229 scribed by section 3-108 of this code, it shall determine the
2230 decedent’s domicile at death, his heirs and his state of testacy.
2231 Any will found to be valid and unrevoked shall be formally
2232 probated. Termination of any previous informal appoint-
2233 ment of a personal representative, which may be appropriate
2234 in view of the relief requested and findings, is governed by
2235 section 3-612 of this code. The petition shall be dismissed or
2236 appropriate amendment allowed if the court is not satisfied
2237 that the alleged decedent is dead. A will from a place which
2238 does not provide for probate of a will after death, may be
2239 proved for probate in the commonwealth by a duly authenti-
2240 cated certificate of its legal custodian that the copy introduced
2241 is a true copy and that the will has become effective under
2242 the law of the other place. When a lost will is established,
2243 the provisions thereof must be found by the court and the
2244 findings filed and recorded as other wills are filed and re-
2245 corded.
2246 Section 3-410. FORMAL TESTACY PROCEEDINGS —
2247 PROBATE OF MORE THAN ONE INSTRUMENT. —  If two
2248 (2) or more instruments are offered for probate before a final
2249 order is entered in a formal testacy proceeding, more than
2250 one (1) instrument may be probated if neither expressly
2251 revokes the other or contains provisions which work a total
2252 revocation by implication. If more than one (1) instrument is
2253 probated, the order shall indicate what provisions control in
2254 respect to the nomination of an executor, if any. The order
2255 may, but need not, indicate how any provisions of a particu-
2256 lar instrument are affected by the other instrument. After a
2257 final order in a testacy proceeding has been entered, no peti-
2258 tion for probate of any other instrument of the decedent
2259 may be entertained, except incident to a petition to vacate or
2260 modify a previous probate order and subject to the time
2261 limits of section 3-412 of this part.
2262 Section 3-411. FORMAL TESTACY PROCEEDINGS —



2263 PARTIAL INTESTACY. —  If it becomes evident in the
2264 course of a formal testacy proceeding that though one (1) or
2265 more instrum ents are entitled to be probated, the decedent’s
2266 estate is or m ay be partially intestate, the court shall enter an
2267 order to that effect.
2268 Section 3-412. FORMAL TESTACY PROCEEDINGS —
2269 EFFECT OF ORDER —  VACATION. —  Subject to appeal
2270 and subject to vacation as provided herein and in section
2271 3-413 of this part, a formal testacy order under sections
2272 3-409 through 3-411 of this part, including an order that the
2273 decedent left no valid will and determ ining heirs, is final as
2274 to all persons with respect to all issues concerning the de-
2275 cedent’s estate that the court considered or might have
2276 considered incident to its rendition relevant to the question
2277 of w hether the decedent left a valid will, and to the deter-
2278 m ination of heirs, except that:
2279 (a) The court shall entertain a petition for modification
2280 or vacation of its order and probate of another will of the
2281 decedent if it is shown that the proponents of the later-of-
2282 fered will were unaware of its existence at the tim e of the
2283 earlier proceeding or were unaware of the earlier proceeding
2284 and were given no notice thereof, except by publication.
2285 (b) If intestacy of all or part of the estate has been ordered,
2286 the determination of heirs of the decedent m ay be recon-
2287 sidered if it is shown that one (1) or more persons were
2288 om itted from the determination and it is also shown that the
2289 persons were unaware of their relationship to the decedent,
2290 were unaware of his death or were given no notice of any
2291 proceeding concerning his estate, except by publication.
2292 (c) A petition for vacation under either subsection (a)
2293 or (b) of this section m ust be filed prior to the earlier of the
2294 following tim e lim its:
2295 (1) if a personal representative has been appointed for
2296 the estate, the tim e of entry of any order approving final
2297 distribution of the estate, or, if the estate is closed by state-
2298 ment, six  (6) months after the filing of the closing state-
2299 ment.
2300 (2) w hether or not a personal representative has been
2301 appointed for the estate of the decedent, the time prescribed



2302 by section 3-108 of this code when it is no longer possible to
2303 initiate an original proceeding to probate a will of the de-
2304 cedent.
2305 (3) twelve (12) months after the entry of the order sought
2306 to be vacated.
2307 (d) The order originally rendered in the testacy proceed-
2308 ing may be modified or vacated, if appropriate under the
2309 circumstances, by the order of probate of the later-offered
2310 will or the order redetermining heirs.
2311 (e) The finding of the fact of death is conclusive as to
2312 the alleged decedent only if notice of the hearing on the peti-
2313 tion in the formal testacy proceeding was sent by registered
2314 or certified mail addressed to the alleged decedent at his last
2315 known address and the court finds that a search under sub-
2316 section (b) of section 3-403 of this part was made.
2317 If the alleged decedent is not dead, even if notice was
2318 sent and search was made, he may recover estate assets in the
2319 hands of the personal representative. In addition to any
2320 remedies available to the alleged decedent by reason of any
2321 fraud or intentional wrongdoing, the alleged decedent may
2322 recover any estate or its proceeds from distributees that is in
2323 their hands, or the value of distributions received by them , to
2324 the extent that any recovery from distributees is equitable in
2325 view of all the circumstances.
2326 Section 3-^13. FORMAL TESTACY PROCEEDINGS —
2327 VACATION OF ORDER FOR OTHER CAUSE. —  For good
2328 cause shown, an order in a formal testacy proceeding m ay be
2329 modified or vacated within the time allowed for appeal.
2330 Section 3-1+U. FORMAL PROCEEDINGS CONCERNING
2331 APPOINTMENT OF PERSONAL REPRESENTATIVE. —
2332 (a) A formal proceeding for adjudication regarding the prior-
2333 ity or qualification of one who is an applicant for appoint-
2334 ment as personal representative, or of one who previously has
2335 been appointed personal representative in informal proceed-
2336 mgs, if an issue concerning the testacy of the decedent is or
2337 may be involved, is governed by section 3-402 of this part,
2338 as well as by this section. In other cases, the petition shall
2339 contain or adopt the statements required by subsection (a) of
2340 section 3-301 of this code and describe the question re-



2341 lating to priority or qualification of the personal representa-
2342 tive which is to be resolved. If the proceeding precedes any
2343 appointment of a personal representative, it shall stay any
2344 pending informal appointment proceedings as well as any
2345 commenced thereafter. If the proceeding is commenced after
2346 appointment, the previously appointed personal representa-
2347 tive, after receipt of notice thereof, shall refrain from exer-
2348 cising any power of administration except as necessary to
2349 preserve the estate or unless the court orders otherwise.
2350 (b) After notice to interested persons, including all persons
2351 interested in the administration of the estate as successors
2352 under the applicable assumption concerning testacy, any
2353 previously appointed personal representative and any person
2354 having or claiming priority for appointment as personal rep-
2355 resentative, the court shall determine who is entitled to ap-
2356 point under section 3-203 of this code, make a proper appoint-
2357 ment and, if appropriate, terminate any prior appointment
2358 found to have been improper as provided in cases of removal
2359 under section 3-611 of this code.
2360 Section 3-501. SUPERVISED ADMINISTRATION —
2361 NATURE OF PROCEEDING. —  Supervised administration is
2362 a single in rem proceeding to secure complete administration
2363 authority of the court which extends until entry of an order
2364 approving distribution of the estate and discharging the per-
2365 sonal representative or other order terminating the proceed-
2366 ing. A supervised personal representative is responsible to the
2367 court, as well as to the interested parties, and is subject to
2368 directions concerning the estate made by the court on its
2369 own motion or on the motion of any interested party. Except
2370 as otherwise provided in this part, or as otherwise ordered
2371 by the court, a supervised personal representative has the
2372 same duties and powers as a personal representative who is
2373 not supervised.
2374 Section 3-502. SUPERVISED ADMINISTRATION —  PE-
2375 TITION —• ORDER. —  A petition for supervised admin-
2376 istration may be filed by any interested person or by a
2377 personal representative at any time or the prayer for super-
2378 vised administration may be joined with a petition in a
2379 testacy or appointment proceeding. If the testacy of the



2380 decedent and the priority and qualification of any personal
2381 representative have not been adjudicated previously, the
2382 petition for supervised administration shall include the mat-
2383 ters required of a petition in a formal testacy proceeding and
2384 the notice requirements and procedures applicable to a formal
2385 testacy proceeding apply. If not previously adjudicated, the
2386 court shall adjudicate the testacy of the decedent and ques-
2387 tions relating to the priority and qualifications of the per-
2388 sonal representative in any case involving a request for
2389 supervised administration, even though the request for super-
2390 vised administration may be denied. After notice to inter-
2391 ested persons, the court shall order supervised administration
2392 of a decedent’s estate: (1) if the decedent’s will directs
2393 supervised administration, it shall be ordered unless the court
2394 finds that circumstances bearing on the need for supervised
2395 administration have changed since the execution of the will
2396 and that there is no necessity for supervised administration;
2397 (2) if the decedent’s will directs unsupervised administration,
2398 supervised administration shall be ordered only upon a find-
2399 ing that it is necessary for protection of persons interested
2400 in the estate; or (3) in other cases if the court finds that
2401 supervised administration is necessary under the circum-
2402 stances.
2403 Section 3-503. SUPERVISED ADMINISTRATION —  EF-
2404 FECT ON OTHER PROCEEDINGS. —  (a) The pendency
2405 of a proceeding for supervised administration of a decedent’s
2406 estate stays action on any informal application then pending
2407 or thereafter filed.
2408 (b) If a will has been previously probated in informal
2409 proceedings, the effect of the filing of a petition for super-
2410 vised administration is as provided for formal testacy pro-
2411 eeedings by section 3-401 of this code.
2412 (c) After he has received notice of the filing of a petition
2413 for supervised administration, a personal representative who
2414 has been appointed previously shall not exercise his power
2415 to distribute any estate. The filing of the petition does not
2416 affect his other powers and duties unless the court restricts
2417 the exercise of any of them pending full hearing on the pe-
2418 tition.



2419 Section 3-504. SUPERVISED ADMINISTRATION —
2420 POWERS OF PERSONAL REPRESENTATIVE. —  Unless
2421 restricted by the court, a supervised personal representative
2422 has, without interim orders approving exercise of a power,
2423 all powers of personal representatives under this code, but he
2424 shall not exercise his power to make any distribution of the
2425 estate without prior order of the court. Any other restriction
2426 on the power of a personal representative which may be
2427 ordered by the court must be indorsed on his letters of ap-
2428 pointment and, unless so indorsed, is ineffective as to persons
2429 dealing in good faith with the personal representative.
2430 Section 3-505. SUPERVISED ADMINISTRATION — IN-
2431 TERIM ORDERS —  DISTRIBUTION AND CLOSING
2432 ORDERS. —  Unless otherwise ordered by the court, super-
2433 vised administration is terminated by order in accordance
2434 with time restrictions, notices and contents of orders pre-
2435 scribed for proceedings under section 3-1001 of this code.
2436 Interim orders approving or directing partial distributions or
2437 granting other relief m ay be issued by the court at any time
2438 during the pendency of a supervised administration on the
2439 application of the personal representative or any interested
2440 person.
2441 Section 3-601. QUALIFICATION. —  Prior to receiving
2442 letters, a personal representative shall qualify by filing with
2443 the appointing court any required bond and a statement of
2444 acceptance of the duties of the office. In his statement of
2445 acceptance, the personal representative shall subscribe an
2446 oath to the effect that he will perform the duties of his office
2447 according to the law.
2448 Section 3-602. ACCEPTANCE OF APPOINTMENT —
2449 CONSENT TO JURISDICTION. — By accepting appoint-
2450 ment, a personal representative submits personally to the
2451 jurisdiction of the court in any proceeding relating to the
2452 estate that may be instituted by any interested person. No-
2453 tice of any proceeding shall be delivered to the personal rep-
2454 resentative, or mailed to him by ordinary first class mail at
2455 his address as listed in the application or petition for appoint-
2456 ment or as thereafter reported to the court and to his address
2457 as then known to the petitioner.



2458 Section 3-603. BOND NOT REQUIRED WITHOUT COURT
2459 ORDER — EXCEPTIONS. —  No bond is required of a per-
2460 sonal representative appointed in informal proceedings, ex-
2461 cept (1) upon the appointment of a special administrator;
2462 (2) when an executor or other personal representative is
2463 appointed to administer an estate under a will containing an
2464 express requirement of bond or (3) when bond is required
2465 under section 3-605 of this part. Bond may be required by
2466 court order at the time of appointment of a personal repre-
2467 sentative appointed in any formal proceeding except that
2468 bond is not required of a personal representative appointed in
2469 formal proceedings if the will relieves the personal representa-
2470 tive of bond, unless bond has been requested by an interested
2471 party and the court is satisfied that it is desirable. Bond
2472 required by any will may be dispensed with in formal pro-
2473 ceedings upon determination by the court that it is not
2474 necessary. No bond is required of any personal representative
2475 who, pursuant to statute, has deposited cash or collateral
2476 with an agency of this state to secure performance of his
2477 duties. No bond will be required of any domestic bank or
2478 trust company.
2479 Section 3-604 . BOND AMOUNT —  SECURITY —  PRO-
2480 CEDURE —  REDUCTION. —  If bond is required and the
2481 provisions of the will or order do not specify the amount,
2482 unless stated in his application or petition, the person quali-
2483 fying shall file a statement under oath with the registrar
2484 indicating his best estim ate of the value of the personal estate
2485 of the decedent and of the income expected from the per-
2486 sonal and real estate during the next year, and he shall
2487 execute and file a bond with the registrar, or give other
2488 suitable security, in an amount not less than the estimate.
2489 The registrar shall determine that the bond is duly executed
2490 by corporate surety, or one (1) or more individual sureties
2491 whose performance is secured by pledge of personal prop-
2492 erty, mortgage on real property or other adequate security.
2493 The registrar may permit the amount of the bond to be
2494 reduced by the value of assets of the estate deposited with a
2495 domestic financial institution (as defined in section 6-101
2496 of this code) in a manner that prevents their unauthorized



2497 disposition. On petition of the personal representative or
2498 another interested person the court may excuse a require-
2499 ment of bond, increase or reduce the amount of the bond,
2500 release sureties, or permit the substitution of another bond
2501 with the same or different sureties.
2502 Section 3-605. DEMAND FOR BOND BY INTERESTED
2503 PERSON. —  Any person apparently having an interest in the
2504 estate worth in excess of one thousand dollars ($1,000), or
2505 any creditor having a claim in excess of one thousand dollars
2506 ($1,000), may make a written demand that a personal repre-
2507 sentative give bond. The demand must be filed with the
2508 registrar and a copy mailed to the personal representative, if
2509 appointment and qualification have occurred. Thereupon,
2510 bond is required, but the requirement ceases if the person
2511 demanding bond ceases to be interested in the estate, or if
2512 bond is excused as provided in section 3-603 or 3-604 of this
2513 part. After he has received notice and until the filing of the
2514 bond or cessation of the requirement of bond, the personal
2515 representative shall refrain from exercising any powers of
2516 his office except as necessary to preserve the estate. Failure
2517 of the personal representative to meet a requirement of bond
2518 by giving suitable bond within thirty (30) days after receipt
2519 of notice is cause for his removal and appointment of a suc-
2520 cessor personal representative.
2521 Section 3-606. TERMS AND CONDITIONS OF BONDS.
2522 — (a) The following requirements and provisions apply to
2523 any bond required by this part:
2524 (1) Bonds shall name the Commonwealth of Massachusetts
2525 as obligee for the benefit of the persons interested in the
2526 estate and shall be conditioned upon the faithful discharge
2527 by the fiduciary of all duties according to law.
2528 (2) Unless otherwise provided by the terms of the ap-
2529 proved bond, sureties are jointly and severally liable with
2530 the personal representative and with each other. The address
2531 of sureties shall be stated in the bond.
2532 (3) By executing an approved bond of a personal repre-
2533 resentative, the surety consents to the jurisdiction of the pro-
2534 bate court which issued letters to the primary obligor in any
2535 proceedings pertaining to the fiduciary duties of the personal



2536 representative and naming the surety as a party. Notice of
2537 any proceeding shall be delivered to the surety or mailed to
2538 to him by registered or certified mail at his address as listed
2539 with the court where the bond is filed and to his address as
2540 then known to the petitioner.
2541 (4) On petition of a successor personal representative,
2542 any other personal representative of the same decedent, or
2543 any interested person, a proceeding in the court may be in-
2544 itiated against a surety for breach of the obligation of the
2545 bond of the personal representative.
2546 (5) The bond of the personal representative is not void
2547 after the first recovery but may be proceeded against from
2548 time to time until the whole penalty is exhausted.
2549 (b) No action or proceeding may be commenced against
2550 the surety on any matter as to which an action or proceeding
2551 against the primary obligor is barred by adjudication or lim-
2552 itation.
2553 Section 3-607. ORDER RESTRAINING PERSONAL REP-
2554 RESENTATIVE. —  (a) On petition of any person who ap-
2555 pears to have an interest in the estate, the court by tempo-
2556 rary order may restrain a personal representative from
2557 performing specified acts of administration, disbursement, or
2558 distribution, or exercise of any powers or discharge of any
2559 duties of his office, or make any other order to secure proper
2560 performance of his duty, if it appears to the court that the
2561 personal representative otherwise m ay take some action
2562 which would jeopardize unreasonably the interest of the
2563 applicant or of some other interested person. Persons with
2564 whom the personal representative may transact business may
2565 be made parties.
2566 (b) The matter shall be set for hearing within ten (10)
2567 days unless the parties otherwise agree. Notice as the court
2568 directs shall be given to the personal representative and his
2569 attorney of record, if any, and to any other parties named
2570 defendant in the petition.
2571 (c) If any person is suspected of having concealed, em-
2572 bezzled, or smuggled, laid away or disposed of any moneys,
2573 goods, or chattels of the decedent or to have in his possession
2574 or subject to his knowledge, any deeds, conveyances, bonds,



2575 contracts, or other writings, or any personal estate, or any
2576 other claim or demand or any last will of the decedent, such
2577 person may be ordered to appear, examined on oath and held
2578 to account upon such matters.
2579 Section 3-608. TERM INATION OF APPOINTM ENT  —
2580 GENERAL. —  Termination of appointment of a personal
2581 representative occurs as indicated in sections 3-609 through
2582 3-612, inclusive. Termination ends the right and power per-
2583 taining to the office of personal representative as conferred
2584 by this code or any will, except that a personal representa-
2585 tive, at any time prior to distribution or until restrained or
2586 enjoined by court order, may perform acts necessary to pro-
2587 tect the estate and may deliver the assets to a successor rep-
2588 resentative. Termination does not discharge a personal rep-
2589 resentative from liability for transactions or omissions oc-
2590 curring before termination, or relieve him of the duty to pre-
2591 serve assets subject to his control, to account therefor and
2592 to deliver the assets. Termination does not affect the juris-
2593 diction of the court over the personal representative, but
2594 terminates his authority to represent the estate in any pend-
2595 ing or future proceeding.
2596 Section 3-609. TERMINATION OF APPOINTMENT —
2597 DEATH OR DISABILITY. —  The death of a personal repre-
2598 sentative or the appointment of a conservator for the estate
2599 of a personal representative, terminates his appointment.
2600 Until appointment and qualification of a successor or special
2601 representative to replace the deceased or protected repre-
2602 sentative, the representative of the estate of the deceased or
2603 protected personal representative, if any, has the duty to
2604 protect the estate possessed and being administered by his
2605 decedent or ward at the time his appointment terminates, has
2606 the power to perform acts necessary for protection and shall
2607 account for and deliver the estate assets to a successor or
2608 special personal representative upon his appointment and
2609 qualification.
2610 Section 3-610. TERMINATION OF APPOINTMENT —
2611 VOLUNTARY. —  (a) An appointment of a personal repre-
2612 sentative terminates as provided in section 3-1003 of this
2613 code, one (1) year after the filing of a closing statement.



2614 (b) An order closing an estate as provided in section
2615 3-1001 or 3-1002 of this code terminates an appointment of
2616 a personal representative.
2617 (c) A personal representative may resign his position
2618 by filing a written statement of resignation with the registrar
2619 after he has given at least fifteen (15) days’ written notice to
2620 the persons known to be interested in the estate. If no one
2621 applies or petitions for appointment of a successor represen-
2622 tative within the time indicated in the notice, the filed state-
2623 ment of resignation is ineffective as a termination of ap-
2624 pointment and in any event is effective only upon the appoint-
2625 ment and qualification of a successor representative and de-
2626 livery of the assets to him.
2627 Section 3-611. TERMINATION OF APPOINTMENT BY
2628 REMOVAL —  CAUSE —  PROCEDURE. —  (a) A person
2629 interested in the estate may petition for removal of a per-
2630 sonal representative for cause at any time. Upon filing of the
2631 petition, the court shall fix a time and place for hearing.
2632 Notice shall be given by the petitioner to the personal repre-
2633 sentative, and to other persons as the court may order. Ex-
2634 cept as otherwise ordered as provided in section 3-607 of this
2635 part, after receipt of notice of removal proceedings, the per-
2636 sonal representative shall not act except to account, to cor-
2637 rect maladministration or preserve the estate. If removal is
2638 ordered, the court also shall direct by order the disposition of
2639 the assets remaining in the name of, or under the control of,
2640 the personal representative being removed.
2641 (b) Cause for removal exists when removal would be in the
2642 best interests of the estate, or if it is shown that a personal
2643 representative or the person seeking his appointment inten-
2644 tially misrepresented material facts in the proceedings lead-
2645 ing to his appointment, or that the personal representative
2646 has disregarded an order of the court, has become incapable
2647 of discharging the duties of his office, or has mismanaged
2648 the estate or failed to perform any duty pertaining to the
2649 office. Unless the decedent’s will directs otherwise, a per-
2650 sonal representative appointed at the decedent’s domicile,
2651 incident to securing appointment of himself or his nominee
2652 as ancillary personal representative, m ay obtain removal of



2653 another who was appointed personal representative in this
2654 state to administer local assets.
2655 Section 3-612. TERMINATION OF APPOINTMENT —
2656 CHANGE OF TESTACY STATUS. —  Except as otherwise
2657 ordered in formal proceedings, the probate of a will subse-
2658 quent to the appointment of a personal representative in
2659 intestacy or under a will which is superseded by formal
2660 probate of another will, or the vacation of an informal pro-
2661 bate of a will subsequent to the appointment of the personal
2662 representative thereunder, does not terminate the appoint-
2663 ment of the personal representative although his powers may
2664 be reduced as provided in section 3-401 of this code. Ter-
2665 mination occurs upon appointment in informal or formal
2666 appointment proceedings of a person entitled to appointment
2667 under the later assumption concerning testacy. If no request
2668 for new appointment is made within thirty (30) days after
2669 expiration of time for appeal from the order in formal
2670 testacy proceedings, or from the informal probate, changing
2671 the assumption concerning testacy, the previously appointed
2672 personal representative upon request may be appointed per-
2673 sonal representative under the subsequently probated will, or
2674 as in intestacy as the case may be.
2675 Section 3-613. SUCCESSOR PERSONAL REPRESENTA-
2676 TIVE. —- Sections 3-301 through 3-414 govern proceedings
2677 for appointment of a personal representative to succeed one
2678 (1) whose appointment has been terminated. After appoint-
2679 ment and qualification, a successor personal representative
2680 may be substituted in all actions and proceedings to which
2681 the former personal representative was a party, and no notice,
2682 process or claim which was given or served upon the former
2683 personal representative need be given to or served upon the
2684 successor in order to preserve any position or right the person
2685 giving the notice or filing the claim may thereby have
2686 obtained or preserved with reference to the former personal
2687 representative. Except as otherwise ordered by the court, the
2688 successor personal representative has the powers and duties
2689 in respect to the continued administration, which the former
2690 personal representative would have had if his appointment
2691 had not been terminated.



2692 Section 3-611,. SPECIAL ADMINISTRATOR —  APPOINT-
2693 MENT. — A special administrator may be appointed:
2694 (a) Informally by the registrar on the application of any
2695 interested person when necessary to protect the estate of
2696 a decedent prior to the appointment of a general personal
2697 representative or if a prior appointment has been terminated
2698 as provided in section 3-609;
2699 (b) In a formal proceeding by order cf the court on the
2700 petition of any interested person and finding, after notice
2701 and hearing, that appointment is necessary to preserve the
2702 estate or to secure its proper administration including its
2703 administration in circumstances where a general personal
2704 representative cannot or should not act. If it appears to the
2705 court that an emergency exists, appointment may be ordered
2706 without notice.
2707 Section 3-615. SPECIAL ADMINISTRATOR —  WHO
2708 MAY BE APPOINTED. —  (a) If a special administrator is
2709 to be appointed pending the probate of a will which is the
2710 subject of a pending application or petition for probate, the
2711 person named executor in the will shall be appointed if avail-
2712 able, and qualified.
2713 (b) In other cases, any proper person may be appointed
2714 special administrator.
2715 Section 3-616. SPECIAL ADMINISTRATOR —  AP-
2716 POINTED INFORMALLY —  POWERS AND DUTIES. —  A
2717 special administrator appointed by the registrar in informal
2718 proceedings pursuant to subsection (a) of section 3-614 of
2719 this part has the duty to collect and manage the assets of the
2720 estate, to preserve them, to account therefor and to deliver
2721 them to the general personal representative upon his qualifi-
2722 cation. The special administrator has the power of a personal
2723 representative under this code necessary to perform his
2724 duties.
2725 Section 3-617. SPECIAL ADMINISTRATOR —  FORMAL
2726 PROCEEDINGS —  POWERS AND DUTIES. —  A special
2727 administrator appointed by order of the court in any formal
2728 proceeding has the power of a general personal representative
2729 except as limited in the appointment and duties as prescribed
2730 in the order. The appointment may be for a specified time, to



2731 perform particular acts on other terms as the court may
2732 direct.
2733 Section 3-618. TERMINATION OF APPOINTMENT —
2734 SPECIAL ADMINISTRATOR. —  The appointment of a spe-
2735 cial administrator terminates in accordance with the pro-
2736 visions of the order of appointment or on the appointment
2737 of a general personal representative. In other cases, the ap-
2738 pointment of a special administrator is subject to termination
2739 as provided in sections 3-608 through 3-611 of this part.
2740 Section 3-701. TIME OF ACCRUAL OF DUTIES AND
2741 POWERS. —  Duties and powers of a personal representative
2742 commence upon his appointment. The powers of a personal
2743 representative relate back in time to give acts by the person
2744 appointed which are beneficial to the estate occurring prior
2745 to appointment the same effect as those occurring thereafter.
2746 A personal representative may ratify and accept acts on be-
2747 half of the estate done by others where the acts would have
2748 been proper for a personal representative.
2749 Section 3-702. PRIORITY AMONG DIFFERENT LET-
2750 TERS. —  A person to whom general letters are issued first
2751 has exclusive authority under the letters until his appoint-
2752 ment is terminated or modified. If, through error, general
2753 letters are afterwards issued to another, the first appointed
2754 representative may recover any property of the estate in the
2755 hands of the representative subsequently appointed, but the
2756 acts of the latter done in good faith before notice of the first
2757 letters are not void for want of validity of appointment.
2758 Section 3-703. GENERAL DUTIES — RELATION AND
2759 LIABILITY TO PERSONS INTERESTED IN ESTATE —
2760 STANDING TO SUE. —  (a) A personal representative is a
2761 fiduciary who shall observe the standards of care applicable
2762 to trustees as described by section 7-302 of this code. A
2763 personal representative is under a duty to settle and dis-
2764 tribute the estate of the decedent in accordance with the
2765 terms of any probated and effective will and this code, and as
2766 expeditiously and efficiently as is consistent with the best
2767 interests of the estate. He shall use the authority conferred
2768 upon him by this code, the terms of the will, if any, and any
2769 order in proceedings to which he is party for the best in-



2770 terests of successors to the estate.
2771 (b) A personal representative shall not be surcharged
2772 for acts of administration or distribution if the conduct in
2773 question was authorized at the time. Subject to other obliga-
2774 tions of administration, an informally probated will is au-
2775 thority to administer and distribute the estate according to
2776 its terms. An order of appointment of a personal representa-
2777 tive, whether issued in informal or formal proceedings, is
2778 authority to distribute apparently intestate assets to the heirs
2779 of the decedent if, at the time of distribution, the personal
2780 representative is not aware of a pending testacy proceeding, a
2781 proceeding to vacate an order entered in an earlier testacy
2782 proceeding, a formal proceeding questioning his appointment
2783 or fitness to continue, or a supervised administration pro-
2784 ceeding. Nothing in this section affects the duty of the
2785 personal representative to administer and distribute the estate
2786 in accordance with the rights of claimants, the surviving
2787 spouse, any minor and dependent children and any preter-
2788 mitted child of the decedent as described elsewhere in this
2789 code.
2790 (c) Except as to proceedings which do not survive the
2791 death of the decedent, a personal representative of a dece-
2792 dent domiciled in this state at his death has the same standing
2793 to sue and be sued in the courts of this state and the courts
2794 of any other jurisdiction as his decedent had immediately
2795 prior to death.
2796 Section 3-704. PERSONAL REPRESENTATIVE TO PRO-
2797 CEED WITHOUT COURT ORDER —  EXCEPTION. —  A
2798 personal representative shall proceed expeditiously with the
2799 settlement and distribution of a decdent’s estate and, except
2800 as otherwise specified or ordered in regard to a supervised
2801 personal representative, do so without adjudication, order, or
2802 direction of the court, but he may invoke the jurisdiction of
2803 the court, in proceedings authorized by this code, to resolve
2804 questions concerning the estate or its administration.
2805 Section 3-705. DUTY OF PERSONAL REPRESENTA-
2806 TIVE —  INFORMATION TO HEIRS AND DEVISEES. —
2807 Not later than thirty (30) days after his appointment every
2808 personal representative, except any special administrator,



2809 shall give information of his appointment to the heirs and
2810 devisees, including, if there has been no formal testacy pro-
2811 ceeding and if the personal representative was appointed on
2812 the assumption that the decedent died intestate, the devisees
2813 in any will mentioned in the application for appointment of a
2814 personal representative. The information shall be delivered or
2815 sent by ordinary mail to each of the heirs and devisees whose
2816 address is reasonably available to the personal representative.
2817 The duty does not extend to require information to persons
2818 who have been adjudicated in a prior formal testacy pro-
2819 ceeding to have no interest in the estate. The information
2820 shall include the name and address of the personal representa-
2821 tive, indicate that it is being sent to persons who have or may
2822 have some interest in the estate being administered, indicate
2823 whether bond has been filed, and describe the court where
2824 papers relating to the estate are on file. The personal repre-
2825 sentative’s failure to give this information is a breach of his
2826 duty to the persons concerned but does not affect the valid-
2827 ity of his appointment, his powers or other duties. A personal
2828 representative may inform other persons of his appointment
2829 by delivery or ordinary first class mail.
2830 Section 3-706. DUTY OF PERSONAL REPRESENTA-
2831 TIVE —  INVENTORY AND APPRAISEMENT. —  Within
2832 three (3) months after his appointment, a personal repre-
2833 sentative, who is not a special administrator or a successor to
2834 another representative who has previously discharged this
2835 duty, shall prepare and file or mail an inventory of property
2836 owned by the decedent at the time of his death, listing it
2837 with reasonable detail, and indicating as to each listed item,
2838 its fair market value as of the date of the decedent’s death,
2839 and the type and amount of any encumbrance that may exist
2840 with reference to any item.
2841 The personal representative shall send a copy of the
2842 inventory to heirs, devisees, the state tax commission and to
2843 interested persons who request it, or he may file the original
2844 of the inventory with the court.
2845 Section 3-707. EMPLOYMENT OF APPRAISERS. —  The
2846 personal representative may employ a qualified and disinter-
2847 ested appraiser to assist him in ascertaining the fair market



2848 value as of the date of the decedent’s death of any asset the
2849 value of which may be subject to reasonable doubt. Different
2850 persons may be employed to appraise different kinds of as-
2851 sets included in the estate. The names and addresses of any
2852 appraiser shall be indicated on the inventory with the item or
2853 items he appraised.
2854 Section 3-708. DUTY OF PERSONAL REPRESENTA-
2855 TIVE — SUPPLEMENTARY INVENTORY. —  If any prop-
2856 erty not included in the original inventory comes to the
2857 knowledge of a personal representative or if the personal
2858 representative learns that the value or description indicated
2859 in the original inventory for any item is erroneous or mis-
2860 leading, he shall make a supplementary inventory or ap-
2861 praisement showing the market value as of the date of the
2862 decedent’s death of the new item or the revised market value
2863 or descriptions, and the appraisers or other data relied upon,
2864 if any, and file it with the court if the original inventory was
2865 filed, or send copies thereof to the state tax commission and
2866 to all interested persons to whom copies of the original inven-
2867 tory were sent pursuant to section 3-706, Massachusetts
2868 Code.
2869 Section 3-709. DUTY OF PERSONAL REPRESENTA-
2870 TIVE —  POSSESSION OF ESTATE. —  Except as otherwise
2871 provided by a decedent’s will, every personal representative
2872 has a right to, and shall take possession or control of, the
2873 decedent’s property, except that any real property or tangi-
2874 ble personal property may be left with or surrendered to the
2875 person presumptively entitled thereto unless or until, in the
2876 judgment of the personal representative, possession of the
2877 property by him will be necessary for purposes of administra-
2878 tion. The request by a personal representative for delivery of
2879 any property possessed by an heir or devisee is conclusive
2880 evidence, in any action against the heir or devisee for pos-
2881 session thereof, that the possession of the property by the
2882 personal representative is necessary for purposes of adminis-
2883 tration. The personal representative shall pay taxes on, and
2884 take all steps reasonably necessary for the management,
2885 protection and preservation of, the estate in his possession.
2886 He may maintain an action to recover possession of property



2887 or to determine the title thereto.
2888 Section 3-710. POWER TO AVOID TRANSFERS. —  The
2889 property liable for the payment of unsecured debts of a dece-
2890 dent includes all property transferred by him by any means
2891 which is in law void or voidable as against his creditors, and
2892 subject to prior liens, the right to recover this property, so far
2893 as necessary for the payment of unsecured debts of the dece-
2894 dent, is exclusively in the personal representative. The per-
2895 sonal representative is not required to institute such an ac-
2896 tion unless requested by creditors who must pay or secure
2897 the cost and expenses of litigation.
2898 Section 3-711. POWERS OF PERSONAL REPRESENTA-
2899 TIVES —  IN GENERAL. —  Until termination of his appoint-
2900 ment a personal representative has the same power over the
2901 title to property of the estate that an absolute owner would
2902 have, in trust however, for the benefit of the creditors and
2903 others interested in the estate. This power may be exercised
2904 without notice, hearing, or order of court.
2905 Section 3-712. IMPROPER EXERCISE OF POWER —
2906 BREACH OF FIDUCIARY DUTY. —  If the exercise of
2907 power concerning the estate is improper, the personal repre-
2908 sentative is liable to interested persons for damage or loss
2909 resulting from breach of his fiduciary duty to the same ex-
2910 tent as a trustee of an express trust. The rights of purchasers
2911 and others dealing with a personal representative shall be
2912 determined as provided in sections 3-713 and 3-714 of this
2913 part.
2914 Section 3-713. SALE, ENCUMBRANCE OF TRANS-
2915 ACTION INVOLVING CONFLICT OF INTEREST —  VOID-
2916 ABLE —  EXCEPTIONS. —  Any sale or encumbrance to the
2917 personal representative, his spouse, agent or attorney, or any
2918 corporation or trust in which he has a substantial beneficial
2919 interest, or any transaction which is affected by a substantial
2920 conflict of interest on the part of the personal representative,
2921 is voidable by any person interested in the estate except one
2922 (1) who has consented after fair disclosure, unless:
2923 (a) the will or a contract entered into by the decedent
2924 expressly authorized the transaction, or
2925 (b) the transaction is approved by ihe court after notice



2926 to interested persons.
2927 Section 3-714. PERSONS DEALING WITH PERSONAL
2928 REPRESENTATIVE — PROTECTION. —  A person who in
2929 good faith either assists a personal representative or deals
2930 with him for value is protected as if the personal representa-
2931 tive property exercised his power. The fact that a person
2932 knowingly deals with a personal representative does not alone
2933 require the person to inquire into the existence of a power or
2934 the propriety of its exercise. Except for restrictions on
2935 powers of supervised personal representatives which are en-
2936 dorsed on letters as provided in section 3-504 of this code,
2937 and without regard to the constructive notice provisions
2938 of section 1-305A of this code, no provision in any will or
2939 order of court purporting to limit the power of a personal
2940 representative is effective except as to persons with actual
2941 knowledge thereof. A person is not bound to see to the
2942 proper application of estate assets paid or delivered to a
2943 personal representative. The protection here expressed ex-
2944 tends to instances in which some procedural irregularity or
2945 jurisdictional defect occurred in proceedings leading to the
2946 issuance of letters, including a case in which the alleged dece-
2947 dent is found to be alive. The protection here expressed is
2948 not by substitution for that provided by comparable provi-
2949 sions of the laws relating to commercial transactions and laws
2950 simplifying transfers of securities by fiduciaries.
2951 Section 3-715. TRANSACTIONS AUTHORIZED FOR
2952 PERSONAL REPRESENTATIVES —  EXCEPTIONS. —
2953 Except as restricted or otherwise provided by the will or by
2954 an order in a formal proceeding and subject to the priorities
2955 stated in section 3-902 of this code, a personal representa-
2956 tive, acting reasonably for the benefit of the interested per-
2957 sons, may properly:
2958 (1) Retain assets owned by the decedent pending distri-
2959 bution or liquidation including those in which the representa-
2960 tive is personally interested or which are otherwise improper
2961 for trust investment;
2962 (2) Receive assets from fiduciaries, or other sources;
2963 (3) Exercise the same power as the decedent in perform-
2964 ance, compromise or refusal to perform the decedent’s con-



2965 tracts which continue as obligations of the decedent’s estate.
2966 In performing enforceable contracts by the decedent to con-
2967 vey or lease land, the personal representative, among other
2968 possible courses of action may:
2969 (a) execute and deliver a deed of conveyance for cash
2970 payment of all sums remaining due or the purchaser’s note
2971 for the sum remaining due secured by a mortgage or deed
2972 of trust on the land; or
2973 (b) deliver a deed in escrow with directions that the pro-
2974 ceeds, when paid in accordance with the escrow agreement,
2975 be paid to the successors of the decedent, as designated in the
2976 escrow agreement.
2977 (4) Satisfy written charitable pledges of the decedent ir-
2978 respective of whether the pledges constituted binding obliga-
2979 tions of the decedent or were properly presented as claims,
2980 if in the judgment of the personal representative the decedent
2981 would have wanted the pledges completed under the circum-
2982 stances;
2983 (5) If funds are not needed to m eet debts and expenses
2984 currently payable and are not immediately distributable, de-
2985 posit or invest liquid assets of the estate, including moneys
2986 received from the sale of other assets in federally insured
2987 interest-bearing accounts, readily marketable secured loan
2988 arrangements or other prudent investments which would
2989 be reasonable for use by trustees generally;
2990 (6) Acquire or dispose of an asset, including land in this or
2991 another state, for cash or on credit, at public or private sale;
2992 and manage, develop, improve, exchange, partition, change
2993 the character of, or abandon an estate asset;
2994 (7) Make ordinary or extraordinary repairs or alterations
2995 in building or other structures, demolish any improvements,
2996 raze existing or erect new party walls or buildings;
2997 (8) Subdivide, develop or dedicate land to public use; make
2998 or obtain the vacation of plats and adjust boundaries; or ad-
2999 just differences in valuation on exchange or partition by
3000 giving or receiving considerations; oi dedicate easements to
3001 public use without consideration;
3002 (9) Enter for any purpose into a lease as lessor or lessee,
3003 with or without option to purchase or renew, for a term with-



3004 in or extending beyond the period of administration;
3005 (10) Enter into a lease or arrangement for exploration
3006 and removal of minerals or other natural resources or enter
3007 into a pooling or unitization agreement;
3008 (11) Abandon property when, in the opinion of the per-
3009 sonal representative, it is valueless, or is so encumbered, or
3010 is in condition that it is of no benefit to the estate;
3011 (12) Vote stocks or other securities in person or by general
3012 or limited proxy;
3013 (13) Pay calls, assessments, and other sums chargeable
3014 or accruing against or on account of securities, unless barred
3015 by the provisions relating to claims;
3016 (14) Hold a security in the name of a nominee or in other
3017 form without disclosure of the interest of the estate but the
3018 personal representative is liable for any act of the nominee
3019 in connection with the security so held;
3020 (15) Insure the assets of the estate against damage, loss
3021 and liability and himself against liability as to third persons;
3022 (16) Borrow money with or without security to be repaid
3023 from the estate assets or otherwise; and advance money for
3024 the protection of the estate;
3025 (17) Effect a fair and reasonable compromise with any
3026 debtor or obligor, or extend, renew or in any manner modify'
3027 the terms of any obligation owing to the estate. If the per-
3028 sonal representative holds a mortgage, pledge or other lien
3029 upon property of another person, he may, in lieu of fore-
3030 closure, accept a conveyance or transfer of encumbered assets
3031 from the owner thereof in satisfaction of the indebtedness
3032 secured by lien;
3033 (18) Pay taxes, assessments, compensation of the personal
3034 representative, and other expenses incident to the adminis-
3035 tration of the estate;
3036 (19) Sell or exercise stock subscription or conversion
3037 rights; consent, directly or through a committee or other
3038 agent, to the reorganization, consolidation, merger, dis-
3039 solution, or liquidation of a corporation or other business
3040 enterprise;
3041 (20) Allocate items of income or expense to either estate
3042 income or principal, as permitted or provided by law;



3043 (21) Employ persons, including attorneys, auditors, in-
3044 vestment advisors, or agents, even if they are associated with
3045 the personal representative, to advise or assist the personal
3046 representative in the performance of his administrative
3047 duties; act without independent investigation upon their
3048 recommendations; and instead of acting personally, employ
3049 one (1) or more agents to perform any act of administration,
3050 whether or not discretionary;
3051 (22) Prosecute or defend claims, or proceedings in any
3052 jurisdiction for the protection of the estate and of the per-
3053 sonal representative in the performance of his duties;
3054 (23) Sell, mortgage, or lease any real or personal prop-
3055 erty of the estate or any interest therein for cash, credit, or
3056 for part cash and part credit, and with or without security
3057 for unpaid balances;
3058 (24) Continue any unincorporated business or venture in
3059 which the decedent was engaged at the time of his death
3060 (a) in the same business form for a period of not more than
3061 four (4) months from the date of appointment of a general
3062 personal representative if continuation is a reasonable means
3063 of preserving the value of the business including good will.
3064 (b) in the same business form for any additional period of
3065 time that may be approved by order of the court in a formal
3066 proceeding to which the persons interested in the estate are
3067 parties; or (c) throughout the period of administration if the
3068 business is incorporated by the personal representative and if
3069 none of the probable distributees of the business who are
3070 competent adults object to its incorporation and retention in
3071 the estate;
3072 ( 25) Incorporate any business or venture in which the de-
3073 cedent was engaged at the tim e of his death.
3074 (26) Provide for exoneration of the personal representa-
3075 tive from personal liability in any contract entered into on be-
3076 half of the estate;
3077 (27) Satisfy and settle claims and distribute the estate
3078 as provided in this code.
3079 Sectioyi 3-716. POWERS AND DUTIES OF SUCCESSOR
3080 PERSONAL REPRESENTATIVE. —  A successor personal
3081 representative has the same power and duty as the original



3082 personal representative to complete the administration and
3083 distribution of the estate, as expeditiously as possible, but he
3084 shall not exercise any power expressly made personal to the
3085 executor named in the will.
3086 Section 3-717. COREPRESENTATIVES —  WHEN JOINT
3087 ACTION REQUIRED. —  If two (2) or more persons are ap-
3088 pointed corepresentatives and unless the will provides other-
3089 wise, the concurrence of a majority is required on all acts
3090 connected with the administration and distribution of the
3091 estate. This retriction does not apply when any correpresent-
3092 ative receives and receipts for property due the estate, when
3093 the concurrence of all cannot readily be obtained in the time
3094 reasonably available for emergency action necessary to
3095 preserve the estate, or when a corepresentative has been
3096 delegated to act for the others. Persons dealing with a co-
3097 representative if actually unaware that another has been
3098 appointed to serve with him or if advised by the personal
3099 representative with whom they deal that he has authority to
3100 act alone for any of the reasons mentioned herein, are as
3101 fully protected as if the person with whom they dealt had
3102 been the sole personal representative.
3103 Section 3-718. POWERS OF SURVIVING PERSONAL
3104 REPRESENTATIVE. —  Unless the terms of the will other-
3105 wise provide, every power exercisable by personal correpre-
3106 sentatives may be exercised by the one (1) or more remain-
3107 ing after the appointment of one (1) or more is terminated,
3108 and if one (1) of two (2) or more nominated as coexecutors
3109 is not appointed, those appointed may exercise all the powers
3110 incident to the office.
3111 Section 3-719. COMPENSATION OE PERSONAL REP-
3112 RESENTATIVE. —  A personal representative is entitled to
3113 reasonable compensation for his services. If a will provides
3114 for compensation of the personal representative and there is
3115 no contract with the decedent regarding compensation, he
3116 may renounce the provision before qualifying and be entitled
3117 to reasonable compensation. A personal representative may
3118 also renounce his right to all or any part of the compen-
3119 sation. A written renunciation of fee may be filed with the
3120 court.



3121 Section 3-720. EXPENSES IN ESTATE LITIGATION. —
3122 If any personal representative or person nominated as per-
3123 sonal representative defends or prosecutes any proceeding in
3124 good faith, whether successful or not, he is entitled to receive
3125 from the estate his necessary expenses and disbursements
3126 including reasonable attorney’s fees incurred.
3127 Section 3-721. PROCEEDINGS FOR REVIEW OF EM-
3128 PLOYMENT OF AGENTS AND COMPENSATION OF
3129 PERSONAL REPRESENTATIVES AND EMPLOYEES OF
3130 ESTATE. —  After notice to all interested persons or on peti-
3131 tion of an interested person or on appropriate motion if
3132 administration is supervised, the propriety of employment of
3133 any person by a personal representative including any attor-
3134 ney, auditor, investment advisor or other specialized agent or
3135 assistant, the reasonableness of the compensation of any
3136 person so employed, or the reasonableness of the compensa-
3137 tion determined by the personal representative for his own
3138 services, may be reviewed by the court. Any person who has
3139 received excessive compensation from an estate for services
3140 rendered may be ordered to make appropriate refunds.
3141 Section 3-801. NOTICE TO CREDITORS. —  Unless notice
3142 has already been given under this section, a personal repre-
3143 sentative upon his appointment shall publish a notice once a
3144 week for three (3) successive weeks in a newspaper of general
3145 circulation in the county announcing his appointment and
3146 address and notifying creditors of the estate to present their
3147 claims within four (4) months after the date of the first
3148 publication of the notice or be forever barred.
3149 Section 3-802. STATUTES OF LIMITATIONS. — Unless
3150 an estate is insolvent, the personal representative, with the
3151 consent of all successors, m ay waive any defense of limita-
3152 tions available to the estate. If the defense is not waived, no
3153 claim which was barred by any statute of limitations at the
3154 time of the decedent’s death shall be allowed or paid. The
3155 running of any statute of limitations measured from
3156 some other event than death and advertisement for
3157 claims against a decedent is suspended during the four (4)
3158 months following the decedent’s death but resumes there-
3159 after as to claims not barred pursuant to the sections



3160 which follow. For purposes of any statute of limitations,
3161 the proper presentation of a claim under section 3-804 of
3162 this part is equivalent to commencement of a proceeding on
3163 the claim.
3164 Section 3-803. LIMITATIONS ON PRESENTATION OF
3165 CLAIMS. —  (a) All claims against a decedent’s estate which
3166 arose before the death of the decedent, including claims of
3167 the state and any subdivision thereof, whether due or to
3168 become due, absolute or contingent, liquidated or unliquidated,
3169 founded on contract, if not barred earlier by other statute
3170 of limitations, are barred against the estate, the personal
3171 representatives, and the heirs and devisees of the decedent,
3172 unless presented as follow s:
3173 (1) within four (4) months after the date of the first pub-
3174 lication of notice to creditors if notice is given in compliance
3175 with section 3-801 of this Part; provided, claims barred by
3176 the non-claim statute at the decedent’s domicile before the
3177 first publication for claims in this state are also barred in
3178 this state.
3179 (2) within three (3) years after the decedent’s death, if
3180 notice to creditors has not been published
3181 (b) All claims against the decedent’s estate which arose
3182 before the death of the decedent, including claims of the state
3183 and any subdivisions thereof, whether due or to become due,
3184 absolute or contingent, liquidated or unliquidated, founded
3185 on contract, tort, or other legal basis, are barred against the
3186 estate, the personal representative, and the heirs and de-
3187 visees of the decedent, unless presented within three (3)
3188 years after the decedent’s death, whether or not notice to
3189 creditors has been published.
3190 (c) Nothing in this section affects or prevents any pro-
3191 ceeding to enforce any mortgage, pledge, or other lien upon
3192 property of the estate, to which the general statutes of lim-
3193 itations shall continue to apply.
3194 Section 3-80/,. MANNER OF PRESENTATION OF
3195 CLAIMS. —  Claims against a decedent’s estate may be pre-
3196 sented as follows:
3197 (a) The claimant may deliver or mail to the personal
3198 representative a written statem ent of the claim indicating its



3199 basis, the name and address of the claimant, and the amount
3200 claimed, or may file a written statement of the claim, in the
3201 form prescribed by rule, with the register. The claim is
3202 deemed presented on the first to occur on receipt of the
3203 written statement of claim by the personal representative,
3204 or the filing of the claim with the court. If a claim is not yet
3205 due, the date when it will become due shall be stated. If the
3206 claim is contingent or unliquidated, the nature of the un-
3207 certainty shall be stated. If the claim is secured, the security
3208 shall be described. Failure to describe correctly the security,
3209 the nature of any uncertainty, and the due date of a claim
3210 not yet due does not invalidate the presentation made.
3211 (b) The claimant may commence a proceeding against
3212 the personal representative in any court where the personal
3213 representative may be subjected to jurisdiction, to obtain
3214 payment of his claim against the estate, but the commence-
3215 ment of the proceeding must occur within the time limited
3216 for presenting the claim. No presentation of claim is required
3217 in regard to matters claimed in proceedings against the dece-
3218 dent which were pending at the time of his death.
3219 (c) If a claim is presented under subsection (a) of this
3220 section, no proceeding thereon may be commenced more
3221 than sixty (60) days after the personal representative has
3222 mailed a notice of disallowance; but, in the case of a claim
3223 which is not presently due or which is contingent or un-
3224 liquidated, the personal representative may consent to an
3225 extension of the sixty  (60) day period, or to avoid injustice
3226 the court, on petition, m ay order an exetnsion of the sixty
3227 (60) day period, but in no event shall the extension run
3228 beyond the applicable statute of limitations.
3229 Section 3-805. CLASSIFICATION OF CLAIMS. —  (a) If
3230 the applicable assets of the estate are insufficient to pay all
3231 claims in full, the personal representative shall make payment
3232 in the following order:
3233 (1) costs and expenses of administration;
3234 (2) reasonable funeral expenses;
3235 (3) debts and taxes with preference under federal law;
3236 (4) reasonable and necessary medical and hospital ex-
3237 penses of the last illness of the decedent, including compensa-



3238 tion of persons attending him;
3239 (5) debts and taxes with preference under other laws of
3240 this state;
3241 (6) all other claims.
3242 (b) No preference shall be given in the payment of any
3243 claim over any other claim of the same class, and a claim
3244 due and payable shall not be entitled to a preference over
3245 claims not due.
3246 Section 3-806. ALLOWANCE OF CLAIMS. —  (a) As to
3247 claims presented in the manner described in section 3-804
3248 of this part within the time lim it prescribed in 3-803 of
3249 this part, the personal representative may mail a notice to
3250 any claimant stating that the claim has been disallowed. If,
3251 after allowing or disallowing a claim, the personal repre-
3252 sentative changes his decision concerning the claim, he shall
3253 notify the claimant. The personal representative may not
3254 change a disallowance of a claim after the time for the claim-
3255 ant to file a petition for allowance or to commence a pro-
3256 ceeding on the claim has run and the claim has been barred.
3257 Every claim which is disallowed in whole or in part by the
3258 personal representative is barred so far as not allowed un-
3259 less the claimant files a petition for allowance in the court
3260 or commences a proceeding against the personal representa-
3261 tive not later than sixty (60) days after the mailing of the
3262 notice of disallowance or partial allowance if the notice
3263 warns the claimant of the impending bar. Failure of the per-
3264 sonal representative to mail notice to a claimant of action on
3265 his claim for sixty (60) days after the time for original
3266 presentation of the claim has expired has the effect of a
3267 notice of allowance.
3268 (b) Upon the petition of the personal representative or of
3269 a claimant in a proceeding for the purpose, the court may
3270 allow in whole or in part any claim or claims presented to
3271 the personal representative or filed with the clerk of the
3272 court in due time and not barred by subsection (a) of this
3273 section. Notice in this proceeding shall be given to the claim-
3274 ant, the personal representative and those other persons in-
3275 terested in the estate' as the court may direct by order en-
3276 tered at the time the proceeding is commenced.



3277 (c) A judgment in a proceeding in another court against
3278 a personal representative to enforce a claim against a de-
3279 cedent’s estate is an allowance of the claim.
3280 (d) Unless otherwise provided in any judgment in another
3281 court entered against the personal representative, allowed
3282 claims bear interest at the legal rate for the period com-
3283 mencing sixty  (60) days after the time for original presenta-
3284 tion of the claim has expired unless based on a contract mak-
3285 ing a provision for interest, in which case they bear interest
3286 in accordance with that provision.
3287 Section 3-807. PAYMENT OF CLAIMS. —  (a) Upon the
3288 expiration of four (4) months from che date of the first
3289 publication of the notice to creditors, the personal repre-
3290 sentative shall proceed to pay the claims allowed against the
3291 estate in the order of priority prescribed, after making provi-
3292 sion for homestead, fam ily and support allowances, for claims
3293 already presented which have not yet been allowed or whose
3294 allowance has been appealed, and for unbarred claims which
3295 may yet be presented, including costs and expenses of admin-
3296 istration. B y petition to the court in a proceeding for the
3297 purpose, or by appropriate motion if the administration is
3298 supervised, a claimant whose claim has been allowed but not
3299 paid as provided herein m ay secure an order directing the
3300 personal representative to pay the claim to the extent that
3301 funds of the estate are available for the payment.
3302 (b) The personal representative at any time may pay any
3303 just claim which has not been barred, with or without formal
3304 presentation, but he is personally liable to any other claimant
3305 whose claim is allowed and who is injured by such payment
3306 if:
3307 (1) the payment was made before the expiration of the
3308 time limit stated in subsection (a) of this section and the
3309 personal representative failed to require the payee to give
3310 adequate security for the refund of any of the payment nec-
3311 essary to pay other claimants; or
3312 (2) the payment was made, due to the negligence or wilful
3313 fault of the personal representative, in such manner as to
3314 deprive the injured claimant of his priority.
3315 Section 3-808. INDIVIDUAL LIABILITY OF PERSONAL



3316 REPRESENTATIVE. —  (a) Unless otherwise provided in the
3317 contract, a personal representative is not individually liable
3318 on a contract properly entered into in his fiduciary capacity
3319 in the course of administration of the estate unless he fails to
3320 reveal his representative capacity and identify the estate in
3321 the contract.
3322 (b) A personal representative is individually liable for
3323 obligations arising from ownership or control of the estate or
3324 for torts committed in the course of administration of the
3325 estate only if he is personally at fault.
3326 (c) Claims based on contracts entered into by a personal
3327 representative in his fiduciary capacity, on obligations aris-
3328 ing from ownership or control of the estate or on torts
3329 committed in the course of estate administration may be
3330 asserted against the estate by proceeding against the personal
3331 representative in his fiduciary capacity, whether or not the
3332 personal representative is individually liable therefor.
3333 (d) Issues of liability as between the estate and the per-
3334 sonal representative individually may be determined in a
3335 proceeding for accounting, surcharge or indemnification or
3336 other appropriate proceeding.
3337 Section 3-809. SECURED CLAIMS. — Payment of a se-
3338 cured claim is upon the basis of the amount allowed if the
3339 creditor surrenders his security; otherwise payment is upon
3340 the basis of one of the following:
3341 (a) If the creditor exhausts his security before receiving
3342 payment, unless precluded by other law upon the amount of
3343 the claim allowed less the fair value of the security; or
3344 (b) If the creditor does not have the right to exhaust
3345 his security or has not done so, upon the amount of the claim
3346 allowed less the value of the security determined by con-
3347 verting it into money according to the terms of the agree-
3348 ment pursuant to which the security was delivered to the
3349 creditor, or by the creditor and personal representative by
3350 agreement, arbitration, compromise or litigation.
3351 Section 3-810. CLAIMS NOT DUE AND CONTINGENT
3352 OR UNLIQUIDATED CLAIMS. — (a) If a claim which will
3353 become due at a future time or a contingent or unliquidated
3354 claim becomes due or certain before the distribution of the



3355 estate, and if the claim has been allowed or established by a
3356 proceeding, it is paid in the same manner as presently due
3357 and absolute claims of the same class.
3358 (b) In other cases the personal representative or, on peti-
3359 tion of the personal representative or the claimant in a special
3360 proceeding for the purpose, the court m ay provide for pay-
3361 ment as follows:
3362 (1) if the claimant consents, he m ay be paid the present
3363 or agreed value of the claim, taking any uncertainty into ac-
3364 count;
3365 (2) arrangement for future payment, or possible payment,
3366 on the happening of the contingency or on liquidation may be
3367 made by creating a trust giving a mortgage, obtaining a bond
3368 or security from a distributee, or otnerwise.
3369 Section 3-811. COUNTERCLAIMS. — In allowing a claim
3370 the personal representative may deduct any counterclaim
3371 which the estate has against the claimant. In determining a
3372 claim against an estate a court shall reduce the amount al-
3373 lowed by the amount of any counterclaims and, if the coun-
3374 terclaims exceed the claim, render a judgment against the
3375 claimant in the amount of the excess. A counterclaim, liqui-
3376 dated or unliquidated, may arise from a transaction other
3377 than that upon which the claim is based. A counterclaim
3378 may give rise to relief exceeding in amount or different in
3379 kind from that sought in the claim.
3380 Section 3-812. EXECUTION AND LEVIES PROHIBITED.
3381 —  No execution m ay issue upon nor may any levy be made
3382 against any property of the estate under any judgment against
3383 a decedent or a personal representative, but this section shall
3384 not be construed to prevent the enforcement of mortgages,
3385 pledges or liens upon real or personal property in an appro-
3386 priate proceeding.
3387 Section 3-813. COMPROMISE OF CLAIMS. —  When a
3388 claim against the estate has been presented in any manner,
3389 the personal representative may, if it appears for the best
3390 interest of the estate, compromise the claim, whether due or
3391 not due, absolute or contingent, liquidated or unliquidated.
3392 Section 3-811/. ENCUMBERED ASSETS. —  If any assets
3393 of the estate are encumbered by mortgage, pledge, lien, or



3394 other security interest, the personal representative may pay
3395 the encumbrance or any part thereof, renew or extend any
3396 obligation secured by the encumbrance or convey or transfer
3397 the assets to the creditor in satisfaction of his lien, in whole
3398 or in part, whether or not the holder of the encumbrance has
3399 filed a claim, if it appears to be for the best interest of the
3400 estate. Payment of an encumbrance does not increase the
3401 share of the distributee entitled to the encumbered assets
3402 unless the distributee is entitled to exoneration.
3403 Section 3-815. ADMINISTRATION IN MORE THAN ONE
3404 STATE —  DUTY OF PERSONAL REPRESENTATIVE. —
3405 (a) All assets of estates being administered in this state are
3406 subject to all claims, allowances and charges existing or
3407 established against the personal representative wherever ap-
3408 pointed.
3409 (b) If the estate either in this state or as a whole is in-
3410 sufficient to cover all fam ily exemptions and allowances de-
3411 termined by the law of the decedent’s domicile, prior charges
3412 and claims, after satisfaction of the exemptions, allowances
3413 and charges, each claimant whose claim has been allowed
3414 either in this state or elsewhere in administrations of which
3415 the personal representative is aware, is entitled to receive
3416 payment of an equal proportion of his claim. If a preference
3417 or security in regard to a claim is allowed in another juris-
3418 diction but not in tnis state, the creditor so benefited is to
3419 receive dividends from local assets only upon the balance of
3420 his claim after deducting the amount of the benefit.
3421 (c) In case the fam ily exemptions and allowances, prior
3422 charges and claims of the entire estate exceed the total value
3423 of the portions of the estate being administered separately
3424 and this state is not the state of the decedent’s last domicile,
3425 the claims allowed in this state shall be paid their proportion
3426 if local assets are adequate for the purpose, and the balance
3427 of local assets shall be transferred to the domiciliary personal
3428 representative. If local assets are not sufficient to pay all
3429 claims allowed in this state the amount to which they are
3430 entitled, local assets shall be marshalled so that each claim
3431 allowed in this state is paid its proportion as far as possible,
3432 after taking into account all dividends on claims allowed in



3433 this state from assets in other jurisdictions.
3434 Section 3-816. FINAL DISTRIBUTION TO DOMICILIARY
3435 REPRESENTATIVE. —  The estate of a non-resident de-
3436 cedent being administered by a personal representative ap-
3437 pointed in this state shall, if there is a personal representa-
3438 tive of the decedent’s domicile willing to receive it, be dis-
3439 tributed to the domiciliary personal representative for the
3440 benefit of the successors of the decedent unless (1) by virtue
3441 of the decedent’s will, if any, and applicable choice of law
3442 rules, the successors are identified pursuant to the local law
3443 of this state without reference to the local law of the de-
3444 cedent’s domicile; (2) the personal representative of this
3445 state, after reasonable inquiry, is unaware of the existence or
3446 identity of a domiciliary personal representative; or (3) the
3447 court orders otherwise in a proceeding for a closing order
3448 under section 3-1001 of this code or incident to the closing
3449 of a supervised administration. In other cases, distribution
3450 of the estate of a decedent shall be made in accordance with
3451 the other parts of this chapter.
3452 Section 3-817. COMMUNITY ESTATES. —  If a commu-
3453 nity estate is administered as if each decedent survived the
3454 other because of application of the simultaneous death act,
3455 section 2-104 and section 2-601 of this code, or the provisions
3456 of a will, community debts will be cnarged ratably to each
3457 half of the community estate and separate debts to the estate
3458 of the decedent by whom they were incurred.
3459 Section 3-901. SUCCESSORS’ RIGHTS IF NO ADMIN-
3460 ISTRATION. —  In the absence of administration, the heirs
3461 and devisees are entitled to the estate in accordance with the
3462 terms of a probated will or the laws of intestate succession.
3463 Devisees may establish title by the probated will to devised
3464 property. Persons entitled to property by homestead allow-
3465 ance, exemption or intestacy m ay establish title thereto by
3466 proof of the decedent’s ownership, his death, and their re-
3467 lationship to the decedent. Successor, take subject to all
3468 charges incident to administration, including the claims of
3469 creditors and allowances of surviving spouse and dependent
3470 children, and subject to the rights of others resulting from
3471 abatement, retainer, advancement, and ademption.



3472 Section 3-902. DISTRIBUTION —  ORDER IN WHICH
3473 ASSETS APPROPRIATED —  ABATEMENT. —  (a) Except
3474 as provided in subsection (b) and except as provided in con-
3475 nection with the share of the surviving spouse who elects to
3476 take an elective share, shares of distributees abate, without
3477 any preference or priority as between real and personal prop-
3478 erty, in the following order: (1) property not disposed of by
3479 the will; (2) residuary devises; (3) general devises; (4)
3480 specific devises. For purposes of abatement, a general devise
3481 charged on any specific property or fund is a specific devise
3482 to the extent of the value of the property on which it is
3483 charged, and upon the failure or insufficiency of the property
3484 on which it is charged, a general devise to the extent of the
3485 failure or insufficiency. Abatement within each classification
3486 is in proportion to the amounts of property each of the ben-
3487 eficiaries would have received if full distribution of the prop-
3488 erty had been made in accordance with the terms of the
3489 will.
3490 (b) If the will expresses an order of abatement, or if the
3491 testamentary plan or the express or implied purpose of the
3492 devise would be defeated by the order of abatement stated
3493 in subsection (a) of this section, the shares of the distributees
3494 abate as may be found necessary to give effect to the in-
3495 tention of the testator.
3496 (c) If an estate of a decedent consists partly of separate
3497 property and partly of community property, community debts
3498 shall be charged to community property and separate debts
3499 to separate property. Expenses of administration shall be
3500 apportioned and charged against the different kinds of prop-
3501 erty in proportion to the relative value thereof, except that
3502 none of such expenses shall be apportioned or charged to
3503 the survivor’s share of the community property.
3504 (d) If the subject of a preferred devise is sold or used in-
3505 cident to administration, abatement shall be achieved by ap-
3506 propriate adjustments in, or contribution from, other interests
3507 in the remaining assets.
3508 Section 3-903. RIGHT OF RETAINER. —  The amount of
3509 a non-contingent indebtedness of a successor to the estate if
3510 due, or its present value if not due, shall be offset against the



3511 successor’s interest; but the successor has the benefit of any
3512 defense which would be available to him in a direct proceed-
3513 ing for recovery of the debt.
3514 Section 3-90If. INTEREST ON GENERAL PECUNIARY
3515 DEVISE. —  General pecuniary devises bear interest at the
3516 legal rate beginning one (1) year after the first appointment
3517 of a personal representative until payment, unless a contrary
3518 intent is indicated by the will.
3519 Section 3-905. PENALTY CLAUSE FOR CONTEST. — A
3520 provision in a will purporting to penalize any interested per-
3521 son for contesting the will or instituting other proceedings
3522 relating to the estate is unenforcetable if probable cause exists
3523 for instituting proceedings.
3524 Section 3-906. DISTRIBUTION IN KIND —  VALUATION
3525 —  METHOD. —  (a) Unless a contrary intention is indicated
3526 by the will, the distributable assets of a decedent’s estate
3527 shall be distributed in kind to the extent possible through
3528 application of the following provisions:
3529 (1) A specific devisee is entitled to distribution of the
3530 thing devised to him, and a spouse or child who has selected
3531 particular assets of an estate as provided in section 2-402
3532 of this code shall receive the items selected.
3533 (2) Any homestead or fam ily allowance or devise pay-
3534 able in money m ay be satisfied by value in kind provided:
3535 (A) the person entitled to the payment has not demanded
3536 payment in cash;
3537 (B) the property distributed in kind is valued at fair mar-
3538 ket value as of the date of its distribution, and
3539 (C) no residuary devisee has requested that the asset in
3540 question remain a part of the residue of the estate.
3541 (3) For the purpose of valuation under paragraph (2)
3542 securities regularly traded on recognized exchanges, if dis-
3543 tributed in kind, are valued at the price for the last sale of
3544 like securities traded on the business day prior to distribution,
3545 or if there was no sale on that day, at the median between
3546 amounts bid and offered at the close of that day. Assets con-
3547 sisting of sums owed the decedent or the estate by solvent
3548 debtors as to which there is no known dispute or defense
3549 are valued at the sum due with accrued interest or discounted



3550 to the date of distribution. For assets which do not have
3551 readily ascertainable values, a valuation as of a date not
3552 more than thirty (30) days prior to the date of distribution,
3553 if otherwise reasonable, controls. For purposes of facilitating
3554 distribution, the personal representative may ascertain the
3555 value of the assets as of the time of the proposed distribution
3556 in any reasonable way, including the employment of qualified
3557 appraisers, even if the assets may have been previously ap-
3558 praised.
3559 (4) The residuary estate shall be distributed in kind if
3560 there is no objection to the proposed distribution and it is
3561 practicable to distribute undivided interests. In other cases,
3562 residuary property may be converted into cash for distribu-
3563 tion.
3564 (b) After the probable charges against the estate are known,
3565 the personal representative may mail or deliver a proposal
3566 for distribution to all persons who have a right to object
3567 to the proposed distribution. The right of any distributee
3568 to object to the proposed distribution on the basis of the kind
3569 or value of asset he is to receive, if not waived earlier in
3570 writing, terminates if he fails to object in writing received
3571 by the personal representative within thirty (30) days after
3572 mailing or delivery of the proposal.
3573 Section 3-907. DISTRIBUTION IN KIND —  EVIDENCE.
3574 — If distribution in kind is made, the personal representative
3575 shall execute an instrument or deed of distribution assigning,
3576 transferring or releasing the assets to the distributee as evi-
3577 dence of the distributee’s title to the property.
3578 Section 3-907A. DECEASED BENEFICIARY AS HEIR. —
3579 (a) If the decedent has left a surviving child or children or
3580 issue of children among the persons who are by law entitled
3581 to succeed to his estate, and any of them, before the close of
3582 administration, has died before reaching the age of eighteen
3583 (18) and not having married, no administration of such
3584 deceased issue’s estate is necessary, but all the estate which
3585 such deceased issue is entitled to receive by inheritance must,
3586 without administration, be distributed to the heirs at law of
3587 the deceased issue.
3588 (b) If any other heir, legatee, or devisee shall die after the



3589 decedent’s death and before distribution, property to which
3590 he might be entitled shall be distributed to the representa-
3591 tive of his estate or directly to his heirs, legatees or devisees
3592 or the persons entitled thereto.
3593 Section 3-908. DISTRIBUTION —  RIGHT OR TITLE OF
3594 DISTRIBUTEE. —  Proof that a distributee has received an
3595 instrument or deed of distribution of assets in kind, or pay-
3596 ment in distribution, from a personal representative, is con-
3597 elusive evidence that the distributee has succeeded to the
3598 interest of the estate, in the distributed assets, as against all
3599 persons interested in the estate, except that the personal
3600 representative may recover the assets of their value if the
3601 distribution was improper.
3602 Section 3-909. IMPROPER DISTRIBUTION — LIABIL-
3603 ITY OF DISTRIBUTEE. —  Unless the distribution or pay-
3604 ment no longer can be questioned because of adjudication,
3605 estoppel, or limitation, a distributee of property improperly
3606 distributed or paid, or a claimant who was improperly paid, is
3607 liable to return the property improperly received and its in-
3608 come since distribution if he has the property. If he does not
3609 have the property, then he is liable to return the value as ot
3610 the date of disposition of the property improperly received
3611 and its income and gain received by him.
3612 Section 3-910. PURCHASERS FROM DISTRIBUTEES
3613 PROTECTED. —  If property distributed in kind or a security
3614 interest therein as acquired by a purchaser, or lender, for
3615 value from a distributee who has received an instrument or
3616 deed of distribution from the personal representative, the
3617 purchaser or lender takes title free of any claims of the estate
3618 and incurs no personal liability to the estate, whether or not
3619 the distribution was proper. To be protected under this pro-
3620 vision, a purchaser or lender need not inquire whether a
3621 personal representative acted properly in making the dis-
3622 tribution in kind.
3623 Section 3-911. PARTITION FOR PURPOSE OF DIS-
3624 TRIBUTION. —  When two (2) or more heirs or devisees are
3625 entitled to distribution of undivided interests in any real or
3626 personal property of the estate, the personal representative or
3627 one (1) or more of the heirs or devisees m ay petition the



3628 court prior to the formal or informal closing of the estate, to
3629 make partition. After notice to the interested heirs or de-
3630 visees, the court shall partition the property in the same
3631 manner as provided by the law for civil actions of partition.
3632 The court may direct the personal representative to sell any
3633 property which cannot be partitioned without prejudice to
3634 the owners and which cannot conveniently be allotted to any
3635 one party.
3636 Section 3-912. PRIVATE AGREEMENTS AMONG SUC-
3637 CESSORS TO DECEDENT BINDING ON PERSONAL
3638 REPRESENTATIVE. —  Subject to the rights of creditors and
3639 taxing authorities, competent successors may agree among
3640 themselves to alter the interests, shares, or amounts to which
3641 they are entitled under the will of the decedent, or under the
3642 laws of intestacy, in any way that they provide in a written
3643 contract executed by all who are affected by its provisions.
3644 The personal representative shall abide by the terms of the
3645 agreement subject to his obligation to administer the estate
3646 for the benefit of creditors, to pay all taxes and costs of
3647 administration, and to carry out the responsibilities of his
3648 office for the benefit of any successors of the decedent who
3649 are not parties. Personal representatives of decedent’s estates
3650 are not required to see to the performance of trusts if the
3651 trustee thereof is another person who is willing to accept the
3652 trust. Accordingly, trustees of a testamentary trust are suc-
3653 cessors for the purposes of this section. Nothing herein
3654 relieves trustees of any duties owed to beneficiaries of trusts.
3655 Section 3-913. DISTRIBUTIONS TO TRUSTEE. —  (a)
3656 Before distributing to a trustee, the personal representative
3657 may require that the trust be registered if the state in which
3658 it is to be administered provides for registration and that the
3659 trustee inform the beneficiaries as provided in section 7-303
3660 of this code.
3661 (b) If the trust instrument does not excuse the trustee
3662 from giving bond, the personal representative may petition
3663 the appropriate court to require that the trustee post bond if
3664 he apprehends that distribution might jeopardize the interests
3665 of persons who are not able to protect themselves, and may
3666 withhold distribution until the court has acted.



3667 (c) No inference of negligence on the part of the per-
3668 sonal representative shall be drawn from his failure to exer-
3669 cise the authority conferred by subsections (a) and (b) of
3670 this section.
3671 Section 3-911,. DISPOSITION OF UNCLAIMED ASSETS.
3672 —  If an heir, devisee or claimant cannot be found, the per-
3673 sonal representative shall distribute the share of the missing
3674 person to his trustee if one has been appointed, or, if no
3675 trustee has been appointed, shall file a report of abandoned
3676 property as required by law, and proceed to dispose of the
3677 property in the manner set forth by law, provided, however,
3678 that in the event no person appears to claim such property
3679 within eighteen hundred and twenty-seven (1827) days (ap-
3680 proximately five (5) years) of the time such moneys or prop-
3681 erty is deposited with the state tax commission, the moneys
3682 or property so deposited shall accrue and be set over to the
3683 state building fund.
3684 Section 3-915. DISTRIBUTION TO PERSON UNDER
3685 DISABILITY. —  A personal representative may discharge his
3686 obligation to distribute to any person under legal disability
3687 by distributing to his conservator, or any other person au-
3688 thorized by this code or otherwise to give a valid receipt and
3689 discharge for the distribution.
3690 Section 3-916. APPORTIONMENT OF ESTATE TAXES.
3691 —  (a) For purposes of this section:
3692 (1) “E state” means the gross estate of a decedent as de-
3693 termined for the purpose of federal estate tax;
3694 (2) “Person” means any individual, partnership, associa-
3695 tion, joint stock company, corporation, government, political
3696 subdivision, governmental agency, or local governmental
3697 agency;
3698 (3) “Person interested in the estate” means any person
3699 entitled to receive, or who has received, from a decedent or
3700 by reason of the death of a decedent any property or interest
3701 therein included in the decedent’s estate. It includes a per-
3702 sonal representative, conservator, and trustee;
3703 (4) “State” means any state, territory, or possession of
3704 the United States, the District of Columbia, and the Com-
3705 monwealth of Puerto Rico;



3706 (5) “Tax” means the federal estate tax and interest and
3707 penalties imposed in addition to the tax;
3708 (6) “Fiduciary” means personal representative or trustee.
3709 (b) Unless the will otherwise provides, the tax shall be
3710 apportioned among all persons interested in the estate. The
3711 apportionment is to be made in the proportion that the value
3712 of the interest of each person interested in the estate bears to
3713 the total value of the interests of all persons interested in the
3714 estate. The values used in determining tne tax are to be used
3715 for that purpose. If the decedent’s will directs a method of
3716 apportionment of tax different from the method described in
3717 this code, the method described in the will controls.
3718 (c) (1) The court in which venue lies for the administra-
3719 tion of the estate of a decedent, on petition for the purpose
3720 may determine the apportionment of the tax.
3721 (2) If the court finds that it is inequitable to apportion in-
3722 terest and penalties in the manner provided in subsection (b)
3723 of this section, because of special circumstances, it m ay direct
3724 apportionment thereof in the manner it finds equitable.
3725 (3) If the court finds that the assessment of penalties and
3726 interest assessed in relation to the tax is due to delay caused
3727 by the negligence of the fiduciary, the ccurt m ay charge him
3728 with the amount of the assessed penalties and interest.
3729 (4) In any action to recover from any person interested
3730 in the estate the amount of the tax apportioned to the person
3731 in accordance with this code the determination of the court
3732 in respect thereto shall be prima facie correct.
3733 (d) (1) The personal representative or other person in pos-
3734 session of the property of the decedent required to pay the
3735 tax may withhold from any property distributable to any per-
3736 son interested in the estate, upon its distribution to him, the
3737 amount of tax attributable to his interest. If the property in
3738 possession of the personal representative or other person re-
3739 quired to pay the tax and distributable to any person in-
3740 terested in the estate is insufficient to satisfy the proportion-
3741 ate amount of the tax determined to be due from the person,
3742 the personal representative or other person required to pay
3743 the tax may recover the deficiency from the person interested
3744 in the estate. If the property is not in the possession of the



3745 personal representative or the other person required to
3746 pay the tax, the personal representative or the other per-
3747 son required to pay the tax may recover from any person
3748 interested in the estate the amount of the tax apportioned
3749 to the person in accordance with this act.
3750 (2) If property held by the personal representative is dis-
3751 tributed prior to final apportionment of the tax, the dis-
3752 tributee shall provide a bond or other security for the appor-
3753 tionment liability in the form and amount prescribed by the
3754 personal representative.
3755 (e) (1) In making an apportionment, allowances shall be
3756 made for any exemptions granted, any classification made
3757 of persons interested in the estate and for any deductions and
3758 credits allowed by the law imposing the tax.
3759 (2) Any exemption or deduction allowed by reason of the
3760 relationship of any person to the decedent or by reason of the
3761 purposes of the g ift inures to the benefit of the person
3762 bearing such relationship or receiving the gift; but if an in-
3763 terest is subject to a prior present interest which is not al-
3764 lowable as a deduction, the tax apportionable against the pres-
3765 ent interest shall be paid from principal.
3766 (3) Any deduction for property previously taxed and any
3767 credit for g ift taxes or death taxes of a foreign country paid
3768 by the decedent or his estate inures to the proportionate ben-
3769 efit of all persons liable to apportionment.
3770 (4) Any credit for inheritance, succession or estate taxes
3771 or taxes in the nature thereof applicable to property or in-
3772 terests includable in the estate, inures to the benefit of the
3773 persons or interests chargeable with the payment thereof to
3774 to the exent proportionately that the credit reduces the tax.
3775 (5) To the extent that property passing to or in trust for
3776 a surviving spouse or any charitable, public or similar gift
3777 or devise is not an allowable deduction for purposes of the
3778 tax solely by reason of an inheritance tax or other death tax
3779 imposed upon and deductible from the property, the property
3780 is not included in the computation provided for in subsection
3781 (b) of this section, and to that extent no apportionment is
3782 made against the property. The sentence immediately pre-
3783 ceding does not apply to any case if the result would be to



3784 deprive the estate of a deduction otherwise allowable under
3785 section 2053(d) of the internal revenue code of 1954 [U.S.C.,
3786 tit., 26, Sec, 2053(d) | as amended, of the United States, re-
3787 lating to deduction for state death taxes on transfers for pub-
3788 lie charitable, or religious uses.
3789 (f) No interest in income and no estate for years or for
3790 life or other temporary interest in any property or fund is
3791 subject to apportionment as between the temporary interest
3792 and the remainder. The tax on the temporary interest and
3793 the tax, if any, on the remainder is chargeable against the
3794 corpus of the property or funds subject to the temporary in-
3795 terest and remainder.
3796 (g) Neither the personal representative nor other person
3797 required to pay the tax is under any duty to institute any
3798 action to recover from any person interested in the estate the
3799 amount of the tax apportioned to the person until the expira-
3800 tion of the three (3) months next following final determina-
3801 tion of the tax. A personal representative or other person
3802 required to pay the lax  who institutes the action within a
3803 reasonable time after the three (3) months’ period is not
3804 subject to any liability or surcharge because any portion of
3805 the tax apportioned to any person interested in the estate
3806 was collectable at a time following the death of the decedent
3807 but thereafter became uncollectable. If the personal repre-
3808 sentative or other person required to pay the tax cannot
3809 collect from any person interested in the estate the amount
3810 of the tax apportioned to the person, the amount not re-
3811 coverable shall be equitably apportioned among the other
3812 persons interested in the estate who are subject to apportion-
3813 ment.
3814 (h) A personal representative acting in another state
3815 or a person required tG pay the tax  domiciled in another state
3816 may institute an action in the courts of this state and may
3817 recover a propoi'tionate amount of the federal estate tax, of
3818 an estate tax payable to another state or of a death duty due
3819 by a decedent’s estate to another state, from a person inter-
3820 ested in the estate who is either domiciled in this state or
3821 who owns property in this state subject to attachment or
3822 execution. For the purposes of the action the determination



3823 of apportionment by the court having jurisdiction of the
3824 administration of the decedent’s estate in the other state is
3825 prima facie correct.
3826 Section 3-1001. FORMAL PROCEEDINGS TERMINA-
3827 TING ADMINISTRATION —  TESTATE OR INTESTATE
3828 — ORDER OF GENERAL PROTECTION. —  (a) A personal
3829 representative or any interested person may petition for an
3830 order of complete settlement of the estate. The personal
3831 representative may petition at any time, and any other inter-
3832 ested person m ay petition after one (1) year from the ap-
3833 pointment of the original personal representative except
3834 that no petition under this section may be entertained until
3835 the tim e for presenting claims which arose prior to the death
3836 of the decedent has expired. The petition may request the
3837 court to determine testacy, if not previously determined, to
3838 consider the final account or compel or approve an account-
3839 ing and distribution, to construe any will or determine heirs
3840 and adjudicate the final settlem ent and distribution of the
3841 estate. After notice to all interested persons and hearing the
3842 court may enter an order or orders, on appropriate condi-
3843 tions, determining the persons entitled to distribution of the
3844 estate, and, as circumstances require, approving settlement
3845 and directing or approving distribution of the estate and dis-
3846 charging the personal representative from further claim or
3847 demand of any interested person.
3848 (b) If one (1) or more heirs or devisees were omitted
3849 as parties in, or were not given notice of, a previous formal
3850 testacy proceeding, the court, on proper petition for an order
3851 of complete settlem ent of the estate under this section, and
3852 after notice to the omitted or unnotified persons and other
3853 interested parties determined to be interested on the assump-
3854 tion that the previous order concerning testacy is conclusive
3855 as to those given notice of the earlier proceeding, may deter-
3856 mine testacy as it affects the omitted persons and confirm or
3857 alter the previous order of testacy as it affects all interested
3858 persons as appropriate in the light of the new proofs. In the
3859 absence of objection by an omitted or unnotified person,
3860 evidence received in the original testacy proceeding shall con-
3861 stitute prima facie proof of due execution of any will



3862 previously admitted to probate, or of the fact that the dece-
3863 dent left no valid will if the prior proceedings determined this
3864 fact.

3865 Section 3-1002. FORMAL PROCEEDINGS TERMINA-
3866 TING TESTATE ADMINISTRATION —  ORDER CON-
3867 STRUING WILL WITHOUT ADJUDICATING TESTACY. —
3868 A personal representative administering an estate under an
3869 informally probated will or any devisee under an informally
3870 probated will may petition for an order of settlement of the
3871 estate which will not adjudicate the testacy status of the
3872 decedent. The personal representative may petition at any
3873 time, and a devisee may petition after one (1) year, from the
3874 appointment of the original personal representative, except
3875 that no petition under this section may be entertained until
3876 the time for presenting claims which arose prior to the death
3877 of the decedent has expired. The petition may request the
3878 court to consider the final account or compel or approve an
3879 accounting and distribution, to construe the will and adjudi-
3880 cate final settlement and distribution of the estate. After
3881 notice to all devisees and the personal representative and
3882 hearing, the court may enter an order or orders, on appro-
3883 priate conditions, determining the persons entitled to dis-
3884 tribution of the estate under the will, and, as circumstances
3885 require, approving settlement and directing or approving
3886 distribution of the estate and discharging the personal repre-
3887 sentative from further claim or demand of any devisee who is
3888 a party to the proceeding and those he represents. If it
3889 appears that a part of the estate is intestate, the proceedings
3890 shall be dismissed or amendments made to meet the provi-
3891 sions of section 3-1001.

3892 Section 3-1003. CLOSING ESTATES —  BY SWORN
3893 STATEMENT OF PERSONAL REPRESENTATIVE. —  (a)
3894 Unless prohibited by order of the court and except for
3895 estates being administered in supervised administration pro-
3896 ceedings, a personal representative may close an estate by
3897 filing with the court no earlier than six (6) months after the
3898 date of original appointment of a general personal representa-
3899 tive for the estate, a verified statement stating that he, or a



3900 prior personal representative whom he has succeeded, has or
3901 have:
3902 (1) published notice to creditors as provided by section
3903 3-801 of this code and that the first publication occurred
3904 more than six (6) months prior to the date of the statement;
3905 (2) fully administered the estate of the decedent by mak-
3906 ing payment, settlement or other disposition of all claims
3907 which were presented, expenses of administration and estate,
3908 inheritance and other death taxes, except as specified in the
3909 statement, and that the assets of the estate have been dis-
3910 tributed to the persons entitled. If any claims remain un-
3911 discharged, the statement shall state whether the personal
3912 representative has distributed the estate subject to possible
3913 liability with the agreement of the distributees or it shall
3914 state in detail other arrangements which have been made
3915 to accommodate outstanding liabilities; and
3916 (3) sent a copy thereof to all distributees of the estate
3917 and to all creditors or other claimants of whom he is aware
3918 whose claims are neither paid nor barred and has furnished
3919 a full account in writing of his administration to the dis-
3920 tributees whose interests are affected thereby.
3921 (b) If no proceedings involving the personal representa-
3922 tive are pending in the court one (1) year after the closing
3923 statement is filed, the appointment of the personal represent-
3924 active terminates.
3925 Section 3-100If. LIABILITY OF DISTRIBUTEES TO
3926 CLAIMANTS. —  After assets of an estate have been dis-
3927 tributed and subject to section 3-1006 of this part, an un-
3928 discharged claim not barred may be prosecuted in a pro-
3929 ceeding against one (1) or more distributees. No distributee
3930 shall be liable to claimants for amounts in excess of the value
3931 of his distribution as of the time of distribution. As between
3932 distributees, each shall bear the cost of satisfaction of un-
3933 barred claims as if the claim had been satisfied in the course
3934 of administration. Any distributee who shall have failed to
3935 notify other distributees of the demand made upon him by
3936 the claimant in sufficient time to permit them to join in any
3937 proceeding in which the claim was asserted against him loses
3938 his right of contribution against other distributees.



3939 Section 3-1005. LIMITATIONS ON PROCEEDINGS
3940 AGAINST PERSONAL REPRESENTATIVE. —  Unless
3941 previously barred by adjudication and except as provided in
3942 the closing statement, the rights of successors and of
3943 creditors whose claims have not otherwise been barred
3944 against the personal representative for breach of fiduciary
3945 duty are barred unless a proceeding to assert the same is
3946 commenced within six (6) months after the filing of the
3947 closing statement. The rights thus barred do not include
3948 rights to recover from a personal representative for fraud,
3949 misrepresentation, or inadequate disclosure related to the
3950 settlement of the decedent’s estate.
3951 Section 3-1006. LIMITATIONS ON ACTIONS AND PRO-
3952 CEEDINGS AGAINST DISTRIBUTEES. — Unless previously
3953 adjudicated in a formal testacy proceeding or in a proceeding
3954 settling the accounts of a personal representative or otherwise
3955 barred, the claim of any claimant to recover from a dis-
3956 tributee who is liable to pay the claim, and the right of any
3957 heir or devisee, or of a successor personal representative
3958 acting in their behalf, to recover property improperly distrib-
3959 uted or the value thereof from any distributee is forever
3960 barred at the later of (1) three (3) years after the decedent’s
3961 death; or (2) one (1) year after the time of distribution
3962 thereof. This section does not bar an action to recover
3963 property of value received as the results of fraud.
3964 Section 3-1007. CERTIFICATE DISCHARGING LIENS
3965 SECURING FIDUCIARY PERFORMANCE. —  After his
3966 appointment has terminated, the personal representative, his
3967 sureties, or any successor of either, upon the filing of a ver-
3968 ified application showing, so far as is known by the applicant,
3969 that no action concerning the estate is pending in any court,
3970 is entitled to receive a certificate from the registrar that the
3971 personal representative appears to have fully administered the
3972 estate in question. The certificate evidences discharge of any
3973 lien on any property given to secure the obligation of the
3974 personal representative in lieu of bond or any surety, but
3975 does not preclude action against the personal representative
3976 or the surety.
3977 Section 3-1008. SUBSEQUENT ADMINISTRATION. —  If



3978 other property of the estate is discovered after an estate has
3979 been settled and the personal representative discharged or
3980 after one (1) year after a closing statement has been filed, the
3981 court upon petition of any interested person and upon notice
3982 as it directs m ay appoint the same or a successor personal
3983 representative to administer the subsequently discovered
3984 estate. If a new appointment is made, unless the court orders
3985 otherwise, the provisions of this code apply as appropriate;
3986 but not claim previously barred may be asserted in the sub-
3987 sequent administration.
3988 Section 3-1009. DECREE OF DISTRIBUTION TO AT-
3989 TORNEY GENERAL. —  W henever any estate involves, or
3990 m ay involve, a charitable trust, the court shall at the time of
3991 distribution of said estate forward to the attorney general
3992 a certified copy of said decree of distribution of the estate
3993 which involves or m ay involve said charitable trust.
3994 Section 3-1101. EFFECT OF APPROVAL OF AGREE-
3995 M E N T S  I N V O L V I N G  T R U S T S ,  I N A L I E N A B L E
3996 INTERESTS, OR INTERESTS OF THIRD PERSONS. — A
3997 compromise of any controversy as to admission to probate of
3998 any instrument offered for formal probate as the will of a
3999 decedent, the construction, validity, or effect of any pro-
4000 bated will, the rights of interests in the estate of the dece-
4001 dent, of any successor, or the administration of the estate, if
4002 approved in a formal proceeding in the court for that pur-
4003 pose, is binding on all the parties theerto including those
4004 unborn, unascertained or who could not be located. An ap-
4005 proved compromise is binding even though it may effect a
4006 trust or an inalienable interest. A compromise does not im-
4007 pair the rights of creditors or of taxing authorities who are
4008 not parties to it.
4009 Section 3-1102. PROCEDURE FOR SECURING COURT
4010 APPROVAL OF COMPROMISE. —  The procedure for secur-
4011 ing court approval of a compromise is as follows:
4012 (a) The terms of the compromise shall be set forth in
4013 an agreement in writing which shall be executed by all com-
4014 petent persons and parents acting for any minor child having
4015 beneficial interests or having claims which will or may be
4016 affected by the compromise. Execution is not required by



4017 any person whose identity cannot be ascertained or whose
4018 whereabouts is unknown and cannot reasonably be ascer-
4019 tained.
4020 (b) Any interested person, including the personal rep-
4021 resentative or a trustee, then may submit the agreement to
4022 the court for its approval and for execution by the personal
4023 representative, the trustee of every affected testamentary
4024 trust, and other fiduciaries and representatives.
4025 (c) After notice to all interested persons or their rep-
4026 resentatives, including the personal representative of the
4027 estate and all affected trustees of trusts, the court, if it finds
4028 that the contest or controversy is in good faith and that the
4029 effect of the agreement upon the interests of persons repre-
4030 sented by fiduciaries or other representatives is just and
4031 reasonable, shall make an order approving the agreement and
4032 directing all fiduciaries under its supervision to execute the
4033 agreement. Minor children represented only by their parents
4034 may be bound only if their parents join with other compe-
4035 tent persons in execution of the compromise. Upon the mak-
4036 ing of the order and the execution of the agreement, all
4037 further disposition of the estate is in accordance with the
4038 terms of the agreement.
4039 Section 3-1201. COLLECTION OF PERSONAL PROP-
4040 ERTY BY AFFIDAVIT. —  (a) Thirty (30) days after the
4041 death of a decedent, any person indebted to the decedent or
4042 having possession of tangible personal property or an instru-
4043 ment evidencing a debt, obligation, stock or chose in action
4044 belonging to the decedent shall make payment of the in-
4045 debtedness or deliver the tangible personal property or an
4046 instrument evidencing a debt, obligation, stock or chose in
4047 action to a person claiming to be the successor of the dece-
4048 dent upon being presented an affidavit made by or on behalf
4049 of the successor stating that:
4050 (1) the value of the entire estate, wherever located, less
4051 liens and encumbrances, does not exceed five thousand dol-
4052 lars ($5,000);
4053 (2) thirty (30 days) have elapsed since the death of the
4054 decedent;
4055 (3) no application or petition for the appointment of a



4056 personal representative is pending or has been granted in any
4057 jurisdiction; and
4058 (4) the claiming successor is entitled to payment or de-
4059 livery of the property.
4060 (b) A transfer agent of any security shall change the reg-
4061 istered ownership on the books of a corporation from the
4062 decedent to the successor or successors upon the presentation
4063 of an affidavit as provided in subsection (a) of this section.
4064 Section 3-1202. EFFECT OF AFFIDAVIT. —  The person
4065 paying, delivering, transferring, or issuing personal property
4066 or the evidence thereof pursuant to affidavit is discharged
4067 and released to the same extent as if he dealt with a personal
4068 representative of the decedent. He is not required to see to
4069 the application of the personal property or evidence thereof
4070 or to inquire into the truth of any statement in the affidavit.
4071 If any person to whom an affidavit is delivered refuses to
4072 pay, deliver, transfer, or issue any personal property or evi-
4073 dence thereof, it may be recovered or its payment, delivery,
4074 transfer, or issuance compelled upon proof of their rights in a
4075 proceeding brought for the purpose by or on behalf of the
4076 persons entitled thereto. Any person to whom payment,
4077 delivery, transfer or issuance is made is answerable and ac-
4078 countable therefor to any personal representative of the
4079 estate or to any other person having a superior right.
4080 Section 3-1203. S M A L L E S T A T E S —  SUMMARY
4081 ADMINISTRATIVE PROCEDURE. —  If it appears from
4082 the inventory and appraisal that the value of the entire estate,
4083 less liens and encumbrances, does not exceed homestead
4084 allowance, exempt property, fam ily allowance, costs and ex-
4085 penses of administration, reasonable funeral expenses, and
4086 reasonable and necessary medical and hospital expenses of
4087 the last illness of the decedent, the personal representative,
4088 without giving notice to creditors, may immediately disburse
4089 and distribute the estate to the persons entitled thereto and
4090 file a closing statement as provided in section 3-1204 of this
4091 part.
4092 Section 3-1201,. SMALL ESTATES —  CLOSING BY
4093 SWORN STATEMENT OF PERSONAL REPRESENTA-
4094 TIVE. —  (a) Unless prohibited by order of the court and



4095 except for estates being administered by supervised personal
4096 representatives, a personal representative may close an estate
4097 administered under the summary procedures of section
4098 3-1203 of this part by filing with the court at any time after
4099 disbursement and distribution of the estate, a verified state-
4100 ment that:
4101 (1) to the best knowledge of the personal representa-
4102 tive, the value of the entire estate, less liens and encum-
4103 brances, did not exceed homestead allowance, exempt prop-
4104 erty, family allowance, costs and expenses of administration,
4105 reasonable funeral expenses, and reasonable, necessary med-
4106 ical and hospital expenses of the last illness of the decedent;
4107 (2) the personal representative has fully administered
4108 the estate by disbursing and distributing it to the persons
4109 entitled thereto: and
4110 (3) the personal representative has sent a copy of the
4111 closing statement to all distributees of the estate and to all
4112 creditors or other claimants of whom he is aware whose
4113 claims are neither paid nor barred and has furnished a full
4114 account in writing of his administration to the distributees
4115 whose interests are effected.
4116 (b) If no actions or proceedings involving the personal
4117 representative are pending in the court one (1) year after
4118 the closing statement is filed, the appointment of the personal
4119 representative terminates.
4120 (c) A closing statem ent filed under this section has
4121 the same effect as one filed under section 3-1003 of this
4122 code.
4123 Section 3-1205. SUMMARY ADMINISTRATION OF
4124 ESTATES IN WHICH A SURVIVING SPOUSE IS THE
4125 SOLE BENEFICIARY. —  (a) Upon the testate or intestate
4126 death of a person leaving a surviving spouse as the sole de-
4127 visee or ber eficiary, the surviving spouse (or any person
4128 claiming title to any property through or under such survi-
4129 ving spouse) may file a verified petition setting out marriage
4130 and the death of a person leaving a surviving spouse as the
4131 sole devisee or heir. If the decedent died testate, the petition
4132 must be accompanied by the original of the last will and
4133 testament of the decedent. Notice as provided in section



4134 1-401, requiring that all persons interested appear before
4135 the court at a time and place specified to show cause why
4136 such petition should not be granted shall be given by the
4137 petitioner at a time that is not less than thirty (30) days
4138 before the date of such hearing.
4139 (b) If it shall appear at such hearing that the decedent
4140 and the person claimed to be the surviving spouse were duly
4141 married and that the surviving spouse is the sole heir or
4142 devisee, a decree shall be made to that effect and recorded.
4143 This decree shall thereafter have the same effect as a formal
4144 decree approving or determining distribution.
4145 (c) In the event that the surviving spouse (or person
4146 claiming through or under the surviving spouse) shall elect
4147 to proceed under this section, the surviving spouse shall
4148 assume and be liable for any and all indebtedness that might
4149 be a claim against the estate of the decedent.
4150 (d) Any interested person may terminate the proceeding
4151 before or at the hearing by filing a petition for formal
4152 probate.
4153 Section 4-101 DEFINITIONS. —  In this chapter (a) “local
4154 administration” means administration by a personal repre-
4155 sentative appointed in this state pursuant to appointment
4156 proceedings described in sections 3-101 through 3-1205.
4157 (b) “Local personal representative” includes any per-
4158 sonal representative appointed in this state pursuant to ap-
4159 pointment proceedings described in chapter 3 and excludes
4160 foreign personal representatives who acquire the power of a
4161 local personal representative pursuant to section 4-205 of
4162 this code.
4163 (c) “Resident creditor” means a person domiciled in, or
4164 doing business in this state, who is, or could be, a claimant
4165 against an estate of a nonresident decedent.
4166 Section 4-201. PAYMENT OF DEBT AND DELIVERY
4167 OF PROPERTY TO DOMICILIARY FOREIGN PERSONAL
4168 REPRESENTATIVE WITHOUT LOCAL ADMINISTRA-
4169 TION. —  At any time after the expiration of six ty  (60) days
4170 from the death of a nonresident decedent, any person in-
4171 debted to the estate of the nonresident decedent or having
4172 possession or control of personal property, or of an instru-



4173 ment evidencing a debt, obligation, stock or chose in action,
4174 to the domiciliary foreign personal representative of the non-
4175 resident decedent upon being presented with proof of his
4176 appointment and an affidavit made by or on behalf of the rep-
4177 resentative stating:
4178 (a) The date of the death of the nonresident decedent;
4179 (b) That no local administration, or application or petition
4180 therefor, is pending in this state;
4181 (c) That the domiciliary foreign personal representative
4182 is entitled to payment or delivery.
4183 Section ^-202. PAYMENT OR DELIVERY DISCHARGES.
4184 — Payment or delivery made in good faith on the basis
4185 of the proof of authority and affidavit releases the debtor
4186 or person having possession of the personal property to the
4187 same extent as if payment or delivery had been made to a
4188 local personal representative.
4189 Section 4-203. RESIDENT CREDITOR NOTICE. —  Pay-
4190 ment or delivery under section 4-201 of this part may not
4191 be made if a resident creditor of the nonresident decedent
4192 has notified the debtor of the nonresident decedent or the
4193 person having possession of the personal property belong-
4194 ing to the nonresident decedent that the debt should not be
4195 paid nor the property delivered to the domiciliary foreign per-
4196 sonal representative.
4197 Section 4-204. PROOF OF AUTHORITY —  BOND. —  If
4198 no local administration or application or petition therefor is
4199 pending in this state, a domiciliary foreign personal repre-
4200 sentative may file with a court in this state in a county in
4201 which property belonging to the decedent is located, authen-
4202 ticated copies of his appointment and of any official bond he
4203 has given.
4204 Section 4-205. POWERS. —  A domicilary foreign personal
4205 representative who has complied with section 4-204 of this
4206 part may exercise as to assets in this state all powers of a
4207 local personal representative and may maintain actions and
4208 proceedings in this state subject to any conditions imposed
4209 upon nonresident parties generally.
4210 Section 4-206. POWER OF REPRESENTATIVES IN
4211 TRANSITION. —  The power of a domiciliary foreign per-



4212 sonal representative under section 4-201 or 4-205 shall be
4213 exercised only if there is no administration or application
4214 therefor pending in this state. An application or petition for
4215 local administration of the estate terminates the power of
4216 the foreign personal representative to act under section 4-205,
4217 but the local court may allow the foreign personal represen-
4218 tative to exercise limited powers to preserve the estate. No
4219 person who, before receiving actual notice of a pending local
4220 administration, has changed his position in reliance upon the
4221 powers of a foreign personal representative shall be preju-
4222 diced by reason of the application or petition for, or grant of,
4223 local administration. The local personal representative is
4224 subject to all duties and obligations which have accrued by
4225 virtue of the exercise of the powers by the foreign personal
4226 representative and may be substituted for him in any action
4227 or proceedings in this state.
4228 Section 4-207. ANCILLARY AND OTHER LOCAL AD-
4229 MINISTRATIONS —  PROVISIONS GOVERNING. — In
4230 respect to a nonresident decedent, the provisions of
4231 chapter 3 of this code govern (1) proceedings, if any,
4232 in a court of this state for probate of the will, ap-
4233 pointment, removal, supervision, and discharge of the
4234 local personal representative, and any other order
4235 concerning the estate; and (2) the status, powers,
4236 duties and liabilities of any local personal representative
4237 and the rights of claimants, purchasers, distributees and
4238 others in regard to a local administration.
4239 Section 4-301. JURISDICTION BY ACT OF FOREIGN
4240 PERSONAL REPRESENTATIVE. —  A foreign personal rep-
4241 resentative submits him self to the jurisdiction of the courts
4242 of this state in his capacity as a personal representative of
4243 the estate by:
4244 (a) filing authenticated copies of his appointment as pro-
4245 vided in section 4-204 of this code;
4246 (b) receiving payment of money or taking delivery of
4247 personal property under section 4-201 of this code; or
4248 (c) doing any act as a personal representative in this state
4249 which would have given the state jurisdiction over him as an
4250 individual.



4251 Jurisdiction under subsection (b) of this section is lim-
4252 ited to the money or value of personal property collected.
4253 Section 4-302. JURISDICTION BY ACT OF DECEDENT.
4254 — In addition to jurisdiction conferred by section 4-301 of
4255 this part, a foreign personal representative is subject to the
4256 jurisdiction of the courts of this state to the same extent that
4257 his decedent was subject to jurisdiction immediately prior to
4258 death.
4259 Section 4-303. SERVICE ON FOREIGN PERSONAL
4260 REPRESENTATIVE. —  (a) Service of process may be made
4261 upon the foreign personal represenative by registered or
4262 certified mail, addressed to his last reasonably ascertain-
4263 able address, requesting a return receipt signed by
4264 addressee only. Notice by ordinary first class mail is
4265 sufficient if registered or certified mail service to the
4266 addressee is unavailable. Service may be made upon a
4267 foreign personal representative in the manner in which
4268 service could have been made under other laws of this
4269 state on either the foreign personal representative or his
4270 decedent immediately prior to death.
4271 (b) If service is made upon a foreign personal representa-
4272 tive as provided in subsection (a) of this section, he shall
4273 be allowed at least thirty (30) days within which to appear or
4274 respond.
4275 Section 4-401. EFFECT OF ADJUDICATION FOR OR
4276 AGAINST PERSONAL REPRESENTATIVE. —  An adjudi-
4277 cation rendered in any jurisdiction in favor of or against any
4278 personal representative of the estate is as binding on the local
4279 personal representative as if he were a party to the adjudica-
4280 tion.
4281 Section 5-101. DEFINITIONS AND USE OF TERMS. —
4282 Unless otherwise apparent from the context, in this code:
4283 (a) “Incapacitated person” means any person who is im-
4284 paired by reason of mental illness, mental deficiency, physical
4285 illness or disability, advanced age, chronic use of drugs, chron-
4286 ic intoxication, or other cause (except minority) to the ex-
4287 tent that he lacks sufficient understanding or capacity to
4288 make or communicate responsible decisions concerning his
4289 person;



4290 (b) A “protective proceeding” is a proceeding under the
4291 provisions of section 5-401 of this code to determine that a
4292 person cannot effectively manage or apply his estate to nec-
4293 essary ends, either because he lacks the ability or is other-
4294 wise inconvenienced, or because he is a minor, and to secure
4295 administration of his estate by a conservator or other ap-
4296 propriate relief;
4297 (c) A “protected person” is a minor or other person for
4298 whom a conservator has been appointed or other protective
4299 order has been made;
4300 (d) A “ward” is a person for whom a guardian has been
4301 appointed. A “minor ward” is a minor for whom a guardian
4302 has been appointed solely because of minority.
4303 Section 5-102. JURISDICTION OF SUBJECT MATTER —
4304 CONSOLIDATION OF PROCEEDINGS. —  When both
4305 guardianship and protective proceedings as to the same per-
4306 son are commenced or pending in the same court, the pro-
4307 ceedings m ay be consolidated.
4308 Section 5-103. FACILITY OF PAYMENT OR DELIVERY.
4309 —  Any person under a duty to pay or deliver money or per-
4310 sonal property to a minor may perform this duty, in amounts
4311 not exceeding five thousand dollars ($5,000) per annum, by
4312 paying or delivering the money or property to, (1) the minor,
4313 if he has attained the age of eighteen (18) years or is mar-
4314 ried; (2) any person having the care and custody of the min-
4315 or with whom the minor resides; (3) a guardian of the minor;
4316 or (4) a financial institution incident to a deposit in a feder-
4317 ally insured savings account in the sole name of the minor
4318 and giving notice of the deposit to the minor. This section
4319 does not apply if the person making payment or delivery has
4320 actual knowledge that a conservator has been appointed or
4321 proceedings for appointment of a conservator of the estate
4322 of the minor are pending. The persons, other than the minor
4323 or any financial institution under (4) of this section, receiv-
4324 ing money or property for a minor, are obligated to apply
4325 the money to the support and education of the minor, but
4326 may not pay themselves except by way of reimbursement for
4327 out-of-pocket expenses for goods and services necessary for
4328 the minor’s support. Any excess sums shall be preserved for



4329 future support of the minor and any balance not so used and
4330 any property received for the minor must be turned over to
4331 the minor when he attains majority. Persons who pay or de-
4332 liver in accordance with provisions of this section are not re-
4333 sponsible for the proper application thereof.
4334 Section 5-104. DELEGATION OF POWERS BY PARENT
4335 OR GUARDIAN. — A parent or a guardian of a minor or
4336 incapacitated person, by a properly executed power of attor-
4337 ney, may delegate to another person, for a period not ex-
4338 ceeding six (6) months, any of his powers regarding care,
4339 custody, or property of the minor child or ward, except his
4340 power to consent to marriage or adoption of a minor ward.
4341 Section 5-105. EVIDENCE IN PROCEEDINGS INVOLV-
4342 ING VETERANS’ BENEFITS. —  If benefits derived from
4343 the United States through the veterans’ administration are in-
4344 volved in any proceeding under this chapter, a certificate of
4345 the administrator or his authorized representative shall be
4346 prima facie evidence of the necessity of appointment of a
4347 guardian or conservator or both if:
4348 (a) It sets forth the age of the minor involved in the
4349 proceeding as shown by the records of the veterans’ adminis-
4350 tration and the fact that appointment is a condition precedent
4351 to payment of any moneys;
4352 (b) It sets forth the fact that a purportedly incapaci-
4353 tated person involved in the proceeding has been rated in-
4354 competent by the veterans’ administration upon examina-
4355 tion pursuant to the laws governing such administration and
4356 that appointment of a guardian is a condition precedent to
4357 payment of any moneys due such incapacitated person.
4358 Section 5-106. COPIES OF PUBLIC RECORDS TO BE
4359 FURNISHED. — When a copy of any public record is re-
4360 quired by the veterans’ administration to be used in deter-
4361 mining the eligibility of any persons to participate in benefits
4362 made available by the veterans’ administration, the official
4363 custodian of such public records shall without charge provide
4364 the applicant for such benefits or any person acting on his
4365 behalf or the authorized representative of the veterans’ ad-
4366 ministration with a certified copy of such record.
4367 Section 5-107. WRONGFUL APPROPRIATION. —  Upon



4368 the petition of anyone interested in the welfare of the ward,
4369 anyone suspected of having concealed, embezzled or con-
4370 veyed away any of the moneys, goods or effects belonging to
4371 the ward or his estate may be ordered by the court to appear
4372 and be examined on oath and held to account upon such mat-
4373 ters and for such property.
4374 Section 5-201. STATUS OF GUARDIAN OF MINOR —
4375 GENERAL —  A person becomes a guardian of a minor by
4376 acceptance of a testam entary appointment or upon appoint-
4377 ment by the court. The guardianship status continues until
4378 terminated, without regard to the location from time to time
4379 of the guardian and minor ward.
4380 Section 5-202. TESTAMENTARY APPOINTMENT OF
4381 GUARDIAN OF MINOR. —  The parent of a minor may
4382 appoint by will a guardian of an unmarried minor. Subject to
4383 the right of the minor under section 5-203, a testamentary
4384 appointment becomes effective upon filing the guardian’s ac-
4385 ceptance in the court in which the will is probated, if before
4386 acceptance, both parents are dead or the surviving parent is
4387 adjudged incapacitated. If both parents are dead, an ef-
4388 fective appointment by the parent who died later has priority.
4389 This state recognizes a testam entary appointment effected by
4390 filing the guardian’s acceptance under a will probated in an-
4391 other state which is the testator’s domicile. Written notice of
4392 acceptance of the appointment must be given bythe guardian
4393 to the minor and to the person having his care or to his
4394 nearest adult relation immediately upon acceptance of ap-
4395 pointment.
4396 Section 5-203. OBJECTION BY MINOR OF FOURTEEN
4397 OR OLDER TO TESTAMENTARY APPOINTMENT. — A
4398 minor of fourteen (14) or more years m ay prevent an ap-
4399 pointment of his testam entary guardian from becoming ef-
4400 fective, or may cause a previously accepted appointment to
4401 terminate, by filing with the court in which the will is pro-
4402 bated a written objection to the appointment before it is
4403 accepted or within thirty (30) days after notice of its accept-
4404 ance. An objection may be withdrawn. An objection does not
4405 preclude appointment by the court in a proper proceeding of
4406 the testamentary nominee, or any other suitable person.



4407 Section 5-20k- COURT APPOINTMENT OF GUARDIAN
4408 OF MINOR — CONDITIONS FOR APPOINTMENT. —  The
4409 court may appoint a guardian for an unmarried minor if all
4410 parental rights of custody have been terminated or suspended
4411 by circumstances or prior court order. A guardian appointed
4412 by will as provided in section 5-202 of this part whose ap-
4413 pointment has not been prevented or nullified under 5-203
4414 of this part has priority over any guardian who may be ap-
4415 pointed by the court but the court may proceed with an ap-
4416 pointment upon a finding that the testamentary guardian
4417 has failed to accpet the testamentary appointment within
4418 thirty (30) days after notice of the guardianship proceeding.
4419 Section 5-205. COURT APPOINTMENT OF GUARDIAN
4420 OF MINOR — VENUE. —  The venue for guardianship pro-
4421 ceedings for a minor is in the place where the minor resides
4422 or is present.
4423 Section 5-206. COURT APPOINTMENT OF GUARDIAN
4424 OF MINOR —  QUALIFICATIONS —  PRIORITY OF
4425 MINOR’S NOMINEE. —  The court may appoint as guardian
4426 any person whose appointment would be in the best interests
4427 of the minor. The court shall appoint a person nominated by
4428 the minor, if the minor is fourteen (14) years of age or older,
4429 unless the court finds the appointment contrary to the best
4430 interests of the minor.
4431 Section 5-207. COURT APPOINTMENT OF GUARDIAN
4432 OF MINOR — PROCEDURE. —  Proceedings for the appoint-
4433 ment of a guardian may be initiated by any relative of the
4434 minor, the minor if he is fourteen (14) years of age, or any
4435 person interested in the welfare of the minor.
4436 (a) Notice of the time and place of hearing of a petition
4437 for the appointment of a guardian of a minor is to be given
4438 by the petitioner in the manner prescribed by section 1-401
4439 of this code to:
4440 (1) the minor, if he is fourteen (14) or more years of age;
4441 (2) the person who has had the principal care and custody
4442 of the minor during the sixty (60) days preceding the date of
4443 the petition; and
4444 (3) any living parent of the minor.
4445 (b) Upon hearing, if the court finds that a qualified person



4446 seeks appointment, venue is proper, the required notices have
4447 been given, the requirements of section 5-204 have been met,
4448 and the welfare and best interests of the minor will be served
4449 by the requested appointment, it shall make the appoint-
4450 ment. In other cases the court m ay dismiss the proceedings,
4451 or make any other disposition of the matter that will best
4452 serve the interest of the minor.
4453 (c) If necessary, the court may appoint a temporary guard-
4454 ian, with the status of an ordinary guardian of a minor, but
4455 the authority of a temporary guardian shall not last longer
4456 than six (6) months.
4457 (d) If, at any time in the proceeding, the court determines
4458 that the interests of the minor are or may be inadequately
4459 represented, it may appoint an attorney to represent the
4460 minor, giving consideration to the preference of the minor
4461 if the minor is fourteen (14) years of age or older.
4462 (e) Letters of guardianship must indicate whether the
4463 guardian was appointed by will or by court order.
4464 Section 5-203. CONSENT TO SERVICE BY ACCEPTANCE
4465 OF APPOINTMENT —  NOTICE. —  By accepting a testa-
4466 m entary or court appointment as guardian, a guardian sub-
4467 m its personally to the jurisdiction of the court in any pro-
4468 ceeding relating to the guardianship that may be instituted
4469 by any interested person. Notice of any proceeding shall
4470 be delivered to the guardian, or mailed to him by ordinary
4471 mail at his address as listed in the court records and to his
4472 address then known to the petitioner.
4473 Section 5-209. POWERS AND DUTIES OF GUARDIAN
4474 OF MINOR. —  A guardian of a minor has the powers and
4475 responsibilities of a parent who has not been deprived of
4476 custody of his minor and unemancipated child, except that a
4477 guardian is not legally obligated to provide from his own
4478 funds for the ward and is not liable to third persons by rea-
4479 son of the parental relationship for acts of the ward. In
4480 particular, and without qualifying the foregoing, a guardian
4481 has the following powers and duties:
4482 (a) He must take reasonable care of his ward’s personal
4483 effects and commence protective proceedings if necessary to
4484 protect other property of the ward.



4485 (b) He may receive money payable for the support of
4486 the ward to the ward’s parent, guardian or custodian under
4487 the terms of any statutory benefit or insurance system , or
4488 any private contract, devise, trust, conservatorship or custodi-
4489 anship. He also may receive money or property of the ward
4490 paid or delivered by virtue of section 5-103 of this code. Any
4491 sums so received shall be applied to the ward’s current
4492 needs for support, care and education. He must exercise due
4493 care to conserve any excess for the ward’s future needs unless
4494 a conservator has been appointed for the estate of the ward,
4495 in which case excess shall be paid over at least annually to
4496 the conservator. Sums so received by the guardian are not to
4497 be used for compensation for his services except as approved
4498 by order of court or as determined by a duly appointed con-
4499 servator other than the guardian. A guardian may institute
4500 proceedings to compel the performance by any person of a
4501 duty to support the ward or to pay sums for the welfare of
4502 the ward.
4503 (c) The guardian is empowered to facilitate the ward’s
4504 education, social, or other activities and to authorize medical
4505 or other professional care, treatment, or advice. A guardian
4506 is not liable by reason of this consent for injury to the ward
4507 resulting from the negligence or acts of third persons unless
4508 it would have been illegal for a parent to have consented. A
4509 guardian may consent to the marriage or adoption of his
4510 ward.
4511 (d) A guardian must report the condition of his ward
4512 and of the ward’s estate which has been subject to his posses-
4513 sion or control, as ordered by court on petition of any person
4514 interested in the minor’s welfare or as required by court rule.
4515 Section 5-210. TERMINATION OF APPOINTMENT OF
4516 GUARDIAN — GENERAL. —  A guardian’s authority and
4517 responsibility terminates upon the death, resignation or re-
4518 moval of the guardian or upon the minor’s death, adoption,
4519 marriage or attainment of majority, but termination does not
4520 affect his liability for prior acts, nor his obligation to account
4521 for funds and assets of his ward. Resignation of a guardian
4522 does not terminate the guardianship until it has been ap-
4523 proved by the court. A testamentary appointment under an



4524 informally probated will terminates if the will is later denied
4525 probate in a formal proceeding.
4526 Section 5-211. PROCEEDINGS SUBSEQUENT TO AP-
4527 POINTMENT — VENUE. —  (a) The court where the ward
4528 resides has concurrent jurisdiction with the court which
4529 appointed the guardian, or in which acceptance of a testa-
4530 mentary appointment was filed, over resignation, removal,
4531 accounting and other proceedings relating to the guardian-
4532 ship.
4533 (b) If the court located where the ward resides is not
4534 the court in which acceptance of appointment is filed, the
4535 court in which proceedings subsequent to appointment are
4536 commenced shall in all appropriate cases notify the other
4537 court, in this or another state, and after consultation with
4538 that court determine whether to retain jurisdiction or trans-
4539 fer the proceedings to the other court, whichever is in the
4540 best interest of the ward. A copy of any order accepting a
4541 resignation or removing a guardian shall be sent to the court
4542 in which acceptance of appointment is filed.
4543 Section 5-212. RESIGNATION OR REMOVAL PROCEED-
4544 INGS. —  (a) Any person interested in the welfare of a ward,
4545 or the ward, if fourteen (14) or more years of age, may pe-
4546 tition for removal of a guardian on the ground that removal
4547 would be in the best interest of the ward. A guardian may
4548 petition for permission to resign. A petition for removal or
4549 for permission to resign may, but need not, include a request
4550 for appointment of a successor guardian.
4551 (b) After notice and hearing on a petition for removal
4552 or for permission to resign, the court may terminate the
4553 guardianship and make any further order that may be ap-
4554 propriate.
4555 (c) If, at any time in the proceeding, the court determines
4556 that the interests of the ward are, or m ay be, inadequately
4557 represented, it may appoint an attorney to represent the
4558 minor, giving consideration to the preference of the minor
4559 if the minor is fourteen (14) or more years of age.
4560 Section 5-301. TESTAMENTARY APPOINTMENT OF
4561 GUARDIAN FOR INCAPACITATED PERSON. —  (a) The
4562 parent of an incapacitated person m ay by will appoint a



4563 guardian of the incapacitated person. A testam entary ap-
4564 pointment by h parent becomes effective when, after having
4565 given seven (7) days’ prior written notice of his intention to
4566 do so to the incapacitated person and to the person having
4567 his care or to his nearest adult relative, the guardian files
4568 acceptance of appointment in the court in which the will is
4569 informally or formally probated, if prior thereto, both parents
4570 are dead or the surviving parent is adjudged incapacitated.
4571 If both parents are dead, an effective appointment by the
4572 parent who died later has priority unless it is terminated by
4573 the denial of probate in formal proceedings.
4574 (b) The spouse of a married incapacitated person m ay by
4575 will appoint a guardian of the incapacitated person. The ap-
4576 pointment becomes effective when, after having given seven
4577 (7) days’ prior written notice of his intention to do so to the
4578 incapacitated person and to the person having his care or to
4579 his nearest adult relative, the guardian files acceptance of ap-
4580 pointment in the court in which the will is informally or
4581 formally probated. An effective appointment by a spouse has
4582 priority over an appointment by a parent unless it is ter-
4583 minated by the denial of probate in formal proceedings.
4584 (c) This state shall recognize a testamentary appoint-
4585 ment affected by filing acceptance under a will probated at
4586 the testator’s domicile in another state.
4587 (d) On the filing with the court in which the will was
4588 probated of written objection to the appointment by the
4589 person for whom a testamentary appointment of guardian
4590 has been made, the appointment is terminated. An objection
4591 does not prevent appointment by the court in a proper pro-
4592 ceeding of the testamentary nominee or any other suitable
4593 person upon an adjudication of incapacity in proceedings
4594 under the succeeding sections of this part.
4595 Section 5-302. VENUE. —  The venue for guardianship pro-
4596 ceedings for an incapacitated person is in the place where the
4597 incapacitated person resides or is present. If the incapacitated
4598 person is admitted to an institution pursuant to order of a
4599 court of competent jurisdiction, venue is also in the county
4600 in which that court sits.
4601 Section 5-303. PROCEDURE FOR COURT APPOINT-



4602 MENT OF A GUARDIAN OF AN INCAPACITATED
4603 PERSON. —  (a) The incapacitated person or any person in-
4604 terested in his welfare may petition for a finding of incapacity
4605 and appointment of a guardian.
4606 (b) Upon the filing of a petition, the court shall set a
4607 date for hearing on the issues of incapacity and unless the
4608 allegedly incapacitated person has counsel of his own choice,
4609 it shall appoint an attorney to represent him in the pro-
4610 ceeding, who shall have the powers and duties of a guardian
4611 ad litem. The person alleged to be incapacitated shall be
4612 examined by a physician appointed by the court who shall
4613 submit his report in writing to the court and be interviewed
4614 by a visitor sent by the court. The visitor shall also interview
4615 the person seeking appointment as guardian, and visit the
4616 present place of abode of the person alleged to be incapaci-
4617 tated and the place it is proposed that he will be detained or
4618 reside if the requested appointment is made and submit his
4619 report in writing to the court. The person alleged to be inca-
4620 pacitated is entitled to be present at the hearing in person,
4621 and to see or hear all evidence bearing upon his condition. He
4622 is entitled to be present by counsel, to present evidence, to
4623 cross-examine witnesses, including the court-appointed phy-
4624 sician and the visitor. The issue may be determined at a
4625 closed hearing if the person alleged to be incapacitated or his
4626 counsel so requests.
4627 Section 5-30J,. FINDINGS —  ORDER OF APPOINT-
4628 MENT. —- The court may appoint a guardian as requested if
4629 it is satisfied that the person for whom a guardian is sought
4630 is incapacitated and that the appointment is necessary or de-
4631 sirable as a means of providing continuing care and super-
4632 vision of the person of the incapacitated person. Alterna-
4633 tively, the court may dismiss the proceeding or enter any
4634 other appropriate order.
4635 Section 5-305. ACCEPTANCE OF APPOINTMENT —
4636 CONSENT TO JURISDICTION. —  By accepting appoint-
4637 ment, a guardian submits personally to the jurisdiction of the
4638 court in any proceeding relating to the guardianship that may
4639 be instituted by any interested person. Notice of any pro-
4640 ceeding shall be delivered to the guardian or mailed to him by



4641 ordinary mail at his address as listed in the court records and
4642 to his address as then known to the petitioner.
4643 Section 5-306. TERMINATION OF GUARDIANSHIP FOR
4644 INCAPACITATED PERSON. —  The authority and respon-
4645 sibility of a guardian for an incapacitated person terminates
4646 upon the death of the guardian or ward, the determination
4647 of incapacity of the guardian, or upon removal or resignation
4648 as provided in section 5-307. Testamentary appointment un-
4649 der an informally probated will terminates if the will is later
4650 denied probate in a formal proceeding. Termination does not
4651 affect his liability for prior acts nor his obligation to account
4652 for funds and assets of his ward.
4653 Section 5-307. REMOVAL OR RESIGNATION OF
4654 GUARDIAN — TERMINATION OF INCAPACITY. —  (a)
4655 On petition of the ward or any person interested in his wel-
4656 fare, the court may remove a guardian and appoint a suc-
4657 cessor if in the best interests of the ward. On petition of
4658 the guardian, the court may accept his resignation and make
4659 any other order which may be appropriate.
4660 (b) An order adjudicating incapacity may specify a mini-
4661 mum period, not exceeding one (1) year, during which no
4662 petition for an adjudication that the ward is no longer in-
4663 capacitated may be filed without special leave. Subject to
4664 this restriction, the ward or any person interested in his wel-
4665 fare may petition for an order that he is no longer incapaci-
4666 tated, and for removal or resignation of the guardian. A
4667 request for this order may be made by informal letter to the
4668 court or judge and any person who knowingly interferes with
4669 transmission of this kind of request to the court or judge may
4670 be adjudged guilty of contempt of court.
4671 (c) Before removing a guardian, accepting the resigna-
4672 tion of a guardian, or ordering that a ward’s incapacity has
4673 terminated, the court, following the same procedures to safe-
4674 guard the rights of the ward as apply to a petition for ap-
4675 pointment of a guardian, may send a visitor to the residence
4676 of the present guardian, and to the place where the ward re-
4677 sides or is detained, to observe conditions and report in writ-
4678 ing to the court.
4679 (d) Upon request, a jury may be summoned to hear factual



4680 issues as in other civil cases.
4681 Section 5-308. VISITOR IN GUARDIANSHIP PROCEED-
4682 ING. —  A visitor is, with respect to guardianship proceed-
4683 ings, a person who is trained in law, nursing or social work
4684 or has other qualifications that make him suitable to per-
4685 form the function and is an officer, employee or special ap-
4686 pointee of the court with no personal interest in the pro-
4687 ceedings.
4688 Section 5-309. NOTICES IN GUARDIANSHIP PROCEED-
4689 INGS. —  (a) In a proceeding for the appointment or re-
4690 moval of a guardian of an incapacitated person other than
4691 the appointment of a temporary guardian or temporary sus-
4692 pension of a guardian, notice of hearing shall be given to each
4693 of the following:
4694 (1) the ward or the person alleged to be incapacitated and
4695 his spouse, parents and adult children;
4696 (2) any person who is serving as his guardian, conservator
4697 or who has his care and custody; and
4698 (3) in case no other person is notified under subsection
4699 (a) (1) of this section, at least one (1) of his closest adult
4700 relatives, if any can be found.
4701 (b) Notice shall be served personally on the alleged in-
4702 capacitated person, and his spouse and parents if they can be
4703 found within the state. Notice to the spouse and parents,
4704 if they cannot be found within the state, and to all other
4705 persons except the alleged incapacitated person shall be given
4706 as provided in section 5-401 of this code. Waiver of notice
4707 by the person alleged to be incapacitated is not effective
4708 unless he attends the hearing or his waiver of notice is con-
4709 firmed in an interview with the visitor. Representation of the
4710 alleged incapacitated person by a guardian ad litem is not
4711 necessary.
4712 Section 5-310. TEMPORARY GUARDIANS. —  If an inca-
4713 pacitated person has no guardian and an emergency exists,
4714 the court may exercise the power of a guardian pending
4715 notice and hearing. If an appointed guardian is not effectively
4716 performing his duties and the court further finds that the
4717 welfare of the incapacitated person requires immediate ac-
4718 tion, it may, with or without notice, appoint a temporary



4719 guardian for the incapacitated person for a specified period
4720 not to exceed six (6) months. A temporary guardian is en-
4721 titled to the care and custody of the ward and the authority
4722 of any permanent guardian previously appointed by the court
4723 is suspended so long as a temporary guardian has authority.
4724 A temporary guardian may be removed at any time. A tempo-
4725 rary guardian shall make any report the court requires. In
4726 other respects the provisions of this code concerning guard-
4727 ians apply to temporary guardians.
4728 Section 5-311. WHO MAY BE GUARDIAN —  PRIORI-
4729 TIES. —  (a) Any competent person or a suitable institution
4730 may be appointed guardian of an incapacitated person.
4731 (b) Persons who are not disqualified have priority for
4732 appointments as guardian in the following order:
4733 (1) the spouse of the incapacitated person;
4734 (2) an adult child of the incapacitated person;
4735 (3) a parent of the incapacitated person, including a per-
4736 son nominated by will or other writing signed by a deceased
4737 parent;
4738 (4) any relative of the incapacitated person with whom
4739 he has resided for more than six (6) months prior to the
4740 filing of the petition;
4741 (5) a person nominated by the person who is caring for
4742 him or paying benefits to him.
4743 Section 5-312. GENERAL POWERS AND DUTIES OF
4744 GUARDIAN. —  (a) A guardian of an incapacitated person
4745 has the same powers, rights and duties respecting his ward
4746 that a parent has respecting his unemancipated minor child
4747 except that a guardian is not liable to third persons for acts
4748 of the ward solely by reason of the parental relationship. In
4749 particular, and without qualifying the foregoing, a guardian
4750 has the following powers and duties, except as modified by
4751 order of the court.
4752 (1) To the extent that it is consistent with the terms of
4753 any order by a court of competent jurisdiction relating to
4754 detention or commitment of the ward, he is entitled to cus-
4755 tody of the person of his ward and may establish the ward’s
4756 place of abode within or without this state.
4757 (2) If entitled to custody of his ward he shall make pro-



4758 vision for the care, comfort and maintenance of his ward,
4759 and, whenever appropriate, arrange for his training and ed-
4760 ucation. W ithout regard to custodial rights of the ward’s
4761 person, he shall take reasonable care of his ward’s clothing,
4762 furniture, vehicles and other personal effects and commence
4763 protective proceedings if other property of his ward is in need
4764 of protection.
4765 (3) A guardian may give any consents or approvals that
4766 may be necessary to enable the ward to receive medical or
4767 other professional care, counsel, treatment or service.
4768 (4) If no conservator for the estate of the ward has been
4769 appointed, he may:
4770 (A) institute proceedings to compel any person under a
4771 duty to support the ward or to pay sums for the welfare
4772 of the ward to perform his duty;
4773 (B) receive money and tangible property deliverable to
4774 the ward and apply the money and property for support, care
4775 and education of the ward; but, he may not use funds from
4776 his ward’s estate for room and board which he, his spouse,
4777 parent, or child have furnished the ward unless a charge for
4778 the service is approved by order of the court made upon
4779 notice to at least one (1) of the next of kin of the competent
4780 ward, if notice is possible. He must exercise care to con-
4781 serve any excess for the ward’s needs.
4782 (5) A guardian is required to report the condition of his
4783 ward and of the estate which has been subject to his pos-
4784 session or control, as required by the court or court rule.
4785 (6) If a conservator has been appointed, all of the ward’s
4786 estate received by the guardian in excess of those funds ex-
4787 pended to m eet current expenses for support, care, and
4788 education of the ward must be paid to the conservator for
4789 management as provided in this code, and the guardian must
4790 account to the conservator for funds expended.
4791 (b) Any guardian of one for whom a conservator also
4792 has been appointed shall control the custody and care of the
4793 ward, and is entitled to receive reasonable sums for his serv-
4794 ices and for room and board furnished to the ward as agreed
4795 upon between him and the conservator, provided the amounts
4796 agreed upon are reasonable under the circumstances. The



4797 guardian may request the conservator to expend the ward’s
4798 estate by payment to third persons or institutions for the
4799 ward’s care and maintenance.
4800 Section 5-313. PROCEEDINGS SUBSEQUENT TO AP-
4801 POINTMENT —  VENUE. —  (a) The court where the ward
4802 resides has concurrent jurisdiction with the court which
4803 appointed the guardian, or in which acceptance of a testa-
4804 mentary appointment was filed, over resignation, removal,
4805 accounting and other proceedings relating to the guardian-
4806 ship.
4807 (b) If the court located where the ward resides is not
4808 the court in which acceptance of appointment is filed, the
4809 court in which proceedings subsequent to appointment are
4810 commenced shall in all appropriate cases notify the other
4811 court, in this or another state, and after consultation with
4812 that court determine whether to retain jurisdiction or trans-
4813 fer the proceedings to the other court, whichever may be in
4814 the best interests of the ward. A copy of any order accepting
4815 a resignation or removing a guardian shall be sent to the
4816 court in which acceptance of appointment is filed.
4817 Section 5-1,01. PROTECTIVE PROCEEDINGS. —  Upon
4818 petition and after notice and hearing in accordance with the
4819 provisions of this part, the court may appoint a conservator
4820 or make other protective order for cause as follows:
4821 (a) Appointment of a conservator or other protective
4822 order may be made in relation to the estate and affairs of a
4823 minor if the court determines that a minor owns money or
4824 property that requires management or protection which can-
4825 not otherwise be provided, has or may have business affairs
4826 which may be jeopardized or prevented by his minority, or
4827 that funds are needed for his support and education and that
4828 protection is necessary or desirable to obtain or provide
4829 funds.
4830 (b) Appointment of a conservator or other protective
4831 order may be made in relation to the estate and affairs of a
4832 person if the court determines that (1) the person is unable
4833 to manage his property and affairs effectively for reasons
4834 such as mental illness, mental deficiency, physical illness or
4835 disability, advanced age, chronic use of drugs, chronic intoxi-



4836 cation, confinement, detention by a foreign power, or dis-
4837 appearance; and (2) the person has property which will be
4838 wasted or dissipated unless proper management is provided,
4839 or that funds are needed for the support, care and welfare of
4840 the person or those entitled to be supported by him and that
4841 protection is necessary or desirable to obtain or provide
4842 funds.
4843 Section 5-402. PROTECTIVE PROCEEDINGS —  JURIS-
4844 DICTION OF AFFAIRS OF PROTECTED PERSONS. —
4845 After the service of notice in a proceeding seeking the ap-
4846 pointment of a conservator or other protective order and
4847 until termination of the proceeding, the court in which the
4848 petition is filed has:
4849 (a) Exclusive jurisdiction to determine the need for a
4850 conservator or other protective order until the proceedings
4851 are terminated;
4852 (b) Exclusive jurisdiction to determine how the estate
4853 of the protected person which is subject to the laws of this
4854 state shall be managed, expended or distributed to or for the
4855 use of the protected person or any of his dependents;
4856 (c) Concurrent jurisdiction to determine the validity of
4857 claims against the person or estate of the protected person
4858 and his title to any property or claim.
4859 Section 5-403. VENUE. — Venue for proceedings hereafter
4860 is:
4861 (a) In the place in this state where the person to be pro-
4862 tected resides whether or not a guardian has been appointed
4863 in another place; or
4864 (b) If the person to be protected does not reside in this
4865 state, in any place where he has property.
4866 Section 5-404. ORIGINAL PETITION FOR APPOINT-
4867 MENT OR PROTECTIVE ORDER. —  (a) The person to be
4868 protected, any person who is interested in his estate, affairs
4869 or welfare including his parent, guardian, or custodian, or any
4870 person who would be adversely affected by lack of effective
4871 management of his property and affairs may petition for the
4872 appointment of a conservator or for other appropriate pro-
4873 tective order.
4874 (b) The petition shall set forth to the extent known,



4875 the interest of the petitioner, the name, age, residence and
4876 address of the person to be protected, the name and address
4877 of his guardian, if any, the name and address of his nearest
4878 relative known to the petitioner; a general statement of his
4879 property with an estim ate of the value thereof, including any
4880 compensation, insurance, pension or allowance to which he is
4881 entitled, and the reason why appointment of a conservator or
4882 other protective order is necessary. If the appointment of a
4883 conservator is requested, the petition also shall set forth the
4884 name and address of the person whose appointment is sought
4885 and the basis of his priority for appointment.
4886 Section 5-If05. NOTICE. —  (a) On a petition for appoint-
4887 ment of a conservator or other protective order, the person
4888 to be protected and his non-estranged spouse or, if none, his
4889 parents, must be served personally with notice of the pro-
4890 ceedings at least fourteen (14) days before the date of
4891 hearing if they can be found within the state, or, if they
4892 cannot be found within the state, they, any other guardian or
4893 conservator and any government agency paying benefits to
4894 the person sought to be protected (if the person seeking the
4895 appointment has knowledge of the existence of these bene-
4896 fits) must be given notice in accordance with section 1-401
4897 of this code. Waiver by the person to be protected is not
4898 effective unless the proceedings are limited to payment of
4899 veterans administration benefits, he attends the hearing or,
4900 unless minority is the reason for the proceeding, waiver is
4901 confirmed in an interview with the visitor.
4902 (b) Notice of a petition for appointment of a conserv-
4903 ator or other initial protective order and of any subsequent
4904 hearing, must be given to any person who has filed a request
4905 for notice under section 5-406 and to interested persons and
4906 other persons as the court may direct. Except as otherwise
4907 provided in subsection (a) of this section, notice shall be
4908 given in accordance with section 5-201 of this code.
4909 Section 5-406. PROTECTIVE PROCEEDINGS —  RE-
4910 QUEST FOR NOTICE —  INTERESTED PERSON. —  Any
4911 interested person who desires to be notified before any order
4912 is made in a protective proceeding may file with the registrar
4913 a request for notice subsequent to payment of any fee re-



4914 quired by statute or court rule. The clerk shall mail a copy of
4915 the demand to the conservator if one has been appointed. A
4916 request is not effective unless it contains a statement showing
4917 the interest of the person making it and his address, or that
4918 of his attorney, and is effective only as to matters occurring
4919 after the filing. Any governmental agency paying or planning
4920 to pay benefits to the person to be protected is an interested
4921 person in protective proceedings.
4922 Section 5-^07. PROCEDURE CONCERNING HEARING
4923 AND ORDER ON ORIGINAL PETITION. —  (a) Upon
4924 receipt of a petition for appointment of a conservator or
4925 other protective order because of minority, the court shall set
4926 a date for hearing on the matters alleged in the petition. If,
4927 at any time in the proceeding, the court determines that the
4928 interests of the minor are or may be inadequately repre-
4929 sented, it must appoint an attorney to represent the minor,
4930 giving consideration to the choice of the minor if fourteen
4931 (14) years of age or older. A lawyer appointed by the court
4932 to represent a minor has the powers and duties of a guardian
4933 ad litem.
4934 (b) Upon receipt of a petition for appointment of a con-
4935 servator or other protective order for reasons other than
4936 minority, the court shall set a date for hearing.
4937 Unless the person to be protected has counsel of his
4938 own choice, the court may appoint a lawyer to represent him
4939 who then has the powers and duties of a guardian ad litem. If
4940 the alleged disability is mental illness, mental deficiency,
4941 physical illness or disability, advanced age, chronic use of
4942 drugs, or chronic intoxication, the court may direct that the
4943 person to be protected be examined by a physician designa-
4944 ted by the court, preferably a physician who is not connected
4945 with an institution in which the person is a patient or is
4946 detained. The court may send a visitor to interview the
4947 person to be protected. The visitor m ay be a guardian ad
4948 litem or an officer or employee of the court.
4949 (c) After hearing, upon finding that a basis of the appoint-
4950 ment of a conservator or other protective order has been
4951 established, the court shall make an appointment or other
4952 appropriate order.



4953 Section 5-^08. PERMISSIBLE COURT ORDERS. —  The
4954 court has the following powers which may be exercised di-
4955 rectly or through a conservator in respect to the estate and
4956 affairs of protected persons:
4957 (a) While a petition for appointment of a conservator
4958 or other protective order is pending and after preliminary
4959 hearing and without notice to others, the court has power to
4960 preserve and apply the property of the person to be pro-
4961 tected as may be required for his benefit or the benefit of his
4962 dependents.
4963 (b) After hearing and upon determining that a basis
4964 for an appointment or other protective order exists with
4965 respect to a minor without other disability, the court has all
4966 those powers over the estate and affairs of the minor which
4967 are might be necessary for the best interests of the minor, his
4968 family and members of his household.
4969 (c) After hearing and upon determining that a basis
4970 for an appointment or other protective order exists with
4971 respect to a person for reasons other than minority, the court
4972 has, for the benefit of the person and members of his house-
4973 hold, all the powers over his estate and affairs which he could
4974 exercise if present and not under disability, except the power
4975 to make a will. These powers include, but are not limfted to
4976 power to make gifts, to convey or release his contingent and
4977 expectant interests in property including marital property
4978 rights and any right of survivorship incident to joint tenancy
4979 or tenancy by the entirety, to exercise or release his powers
4980 as trustee, personal representative, custodian for minors, con-
4981 servator, or donee of a power of appointment, to enter into
4982 contracts, to create revocable or irrevocable trusts of prop-
4983 erty, of the estate which may extend beyond his disability or
4984 life, to exercise options of the disabled person to purchase
4985 securities or other property, to exercise his rights to elect
4986 options and change beneficiaries under insurance and annuity
4987 policies and to surrender the policies for their cash value, to
4988 exercise his right to an elective share in the estate of his
4989 deceased spouse and to renounce any interest by testate or
4990 intestate succession or by inter vivos transfer.
4991 (d) The court may exercise or direct the exercise of,



4992 its authority to exercise or release powers of appointment of
4993 which the protected person is donee, to renounce interests,
4994 to make gifts in trust or otherwise exceeding twenty per cent
4995 (20%) of any year’s income of the estate or to change bene-
4996 ficiaries under insurance and annuity policies, only if satis-
4997 fled, after notice and hearing, that it is in the best interests of
4998 the protected person, and that he either is incapable of con-
4999 senting or has consented to the proposed exercise of power.
5000 (e) An order made pursuant to this section determining
5001 that a basis for appointment of a conservator or other pro-
5002 tective order exists, has no effect on the capacity of the pro-
5003 tected person.
5004 Section 5-409. PROTECTIVE ARRANGEMENTS AND
5005 SINGLE TRANSACTIONS AUTHORIZED. —  (a) If it is
5006 established in a proper proceeding that a basis exists as de-
5007 scribed in section 5-401 for affecting the property and affairs
5008 of a person the court, without appointing a conservator, may
5009 authorize, direct or ratify any transaction necessary or desir-
5010 able to achieve any security, service, or care arrangement
5011 meeting the foreseeable needs of the protected person. Pro-
5012 tective arrangements include, but are not limited to, pay-
5013 ment, delivery, deposit or retention of funds or property,
5014 sale, mortgage, lease or other transfer of property, entry into
5015 an annuity contract, a contract for life care, a deposit con-
5016 tract, a contract for training and education, or addition to
5017 or establishment of a suitable trust.
5018 (b) When it has been established in a proper proceeding
5019 that a basis exists as described in section 5-401 for affecting
5020 the property and affairs of a person the court, without ap-
5021 pointing a conservator, may authorize, direct or ratify any
5022 contract, trust or other transaction relating to the protected
5023 person’s financial affairs or involving his estate if the court
5024 determines that the transaction is in the best interest of the
5025 protected person.
5026 (c) Before approving a protective arrangement or other
5027 transaction under this section, the court shall consider the
5028 interests of creditors and dependents of the protected person
5029 and, in view of his disability, whether the protected person
5030 needs the continuing protection of a conservator. The court



5031 may appoint a special conservator to assist in the accomplish-
5032 ment of any protective arrangement or other transaction
5033 authorized under this section who shall have the authority
5034 conferred by the order and serve until discharged by order
5035 after report to the court of all matters done pursuant to the
5036 order of appointment.

5037 Section 5-1,09 A. When a minor shall have a disputed claim
5038 for money against a third person, the father or mother or
5039 both with whom the minor resides and who has the care and
5040 custody of such minor shall have the right to compromise
5041 such claim, but before the compromise shall be valid or of
5042 any effect the same shall be approved by the court of the
5043 county where the minor resides upon a verified petition in
5044 writing, regularly filed with said court. If the court approves
5045 such compromise he may direct the money paid to the father
5046 or mother of said minor or he may require that the money
5047 be paid to a conservator appointed pursuant to this code. No
5048 filing fee shall be charged for the filing of any petition for
5049 leave to compromise as provided herein.

5050 Section 5-1,10. WHO MAY BE APPOINTED CONSERVA-
5051 TOR — PRIORITIES. —  (a) The court may appoint an indi-
5052 vidual, or a corporation with general power to serve as
5053 trustee, as conservator of the estate of a protected person.
5054 The following are entitled to consideration for appointment
5055 in the order listed:
5056 (1) an individual or corporation nominated by the pro-
5057 tected person if he is fourteen (14) or more years of age
5058 and has, in the opinion of the court, sufficient mental capac-
5059 ity to make an intelligent choice;
5060 (2) the spouse of the protected person;
5061 (3) an adult child of the protected person;
5062 (4) a conservator, guardian of property or other like
5063 fiduciary (but not a fiduciary serving only as a trustee) ap-
5064 pointed or recognized by the appropriate court of any other
5065 jurisdiction in which the protected person resides;
5066 (5) a parent of the protected person, or a person nom-
5067 inated by the will of a deceased parent;
5068 (6) any relative of the protected person with whom he has



5069 resided for more than six (6) months prior to the filing of the
5070 petition;
5071 (7) a person nominated by the person who is caring for
5072 him or paying benefits to him.
5073 (b) A person in priorities (2), (3 ), (4 ), (5 ), or (6) of
5074 subsection (a) of this section may nominate in writing a per-
5075 son to serve in his stead. With respect to persons having
5076 equal priority, the court is to select the one who is best qual-
5077 ified of those willing to serve. The court, for good cause, may
5078 pass over a person having priority and appoint a person hav-
5079 ing less priority or no priority.
5080 Section 5-1,11. BOND. —  The court may require a con-
5081 servator to furnish a bond conditioned upon faithful dis-
5082 charge of all duties of the trust according to law, with sureties
5083 as it shall specify. Unless otherwise directed, the bond shall
5084 be in the amount of the aggregate capital value of the prop-
5085 erty of the estate in his control plus one (1) year’s estimated
5086 income minus the value of securities deposited under arrange-
5087 ments requiring an order by the court for their removal and
5088 the value of any land which the fiduciary, by express limita-
5089 tion of power, lacks power to sell or convey without court
5090 authorization. The court in lieu of sureties on a bond, may
5091 accept other security for the performance of the bond, includ-
5092 ing a pledge of securities or a mortgage of land.
5093 Section 5-1,12. TERMS AND REQUIREMENTS OF
5094 BONDS. -— (a) The following requirements and provisions
5095 apply to any bond required under section 5-411:
5096 (1) Unless otherwise provided by the terms of the approved
5097 bond, sureties are jointly and severally liable with the con-
5098 servator and with each other;
5099 (2) By executing an approved bond of a conservator, the
5100 surety consents to the jurisdiction of the court which issued
5101 letters to the primary obligor in any proceeding pertaining to
5102 to the fiduciary duties of the conservator and naming the
5103 surety as a party defendant. Notice of any proceeding shall
5104 be delivered to the surety or mailed to him by registered or
5105 certified mail at his address as listed with the court where
5106 the bond is filed and to his address as then known to the peti-
5107 tioner;



5108 (3) On petition of a successor conservator or any interested
5109 person, a proceeding may be initiated against a surety for
5110 breach of the obligation of the bond of the conservator;
5111 (4) The bond of the conservator is not void after the first
5112 recovery but may be proceeded against from time to time un-
5113 til the whole penalty is exhausted.
5114 (b) No proceeding may be commenced against the surety
5115 on any matter as to which an action or proceeding against
5116 the primary obligor is barred by adjudication or limitation.

5117 Section 5-413. ACCEPTANCE OF APPOINTMENT —
5118 CONSENT TO JURISDICTION. —  By accepting appoint-
5119 ment, a conservator submits personally to the jurisdiction of
5120 the court in any proceeding relating to the estate that m ay be
5121 instituted by any interested person. Notice of any proceeding
5122 shall be delivered to the conservator, or mailed to him by
5123 registered or certified mail at his address as listed in the peti-
5124 tion for appointment or as thereafter reported to the court
5125 and to his address as then known to the petitioner.

5126 Section 5-414. COMPENSATION AND EXPENSES. —  If
5127 not otherwise compensated for services rendered, any visitor,
5128 lawyer, physician, conservator or special conservator ap-
5129 pointed in a protective proceeding is entitled to reasonable
5130 compensation from the estate.
5131 Section 5-415. DEATH, RESIGNATION OR REMOVAL
5132 OF CONSERVATOR. —  The court may remove a conserva-
5133 tor for good cause, upon notice and hearing, or accept the
5134 resignation of a conservator. After his death, resignation or
5135 removal, the court may appoint another conservator. A con-
5136 servator so appointed succeeds to the title and powers of
5137 his predecessor.
5138 Section 5-416. PETITIONS FOR ORDERS SUBSEQUENT
5139 TO APPOINTMENT. —  (a) Any person interested in the
5140 welfare of a person for whom a conservator has been ap-
5141 pointed may file a petition in the appointing court for an
5142 order (1) requiring bond or security or additional bond or
5143 security, or reducing bond, (2) requiring an accounting for
5144 the administration of the trust, (3) directing distribution,
5145 (4) removing the conservator and appointing a temporary or



5146 successor conservator, or (5) granting other appropriate
5147 relief.
5148 (b) A conservator may petition the appointing court for
5149 instructions concerning his fiduciary responsibility.
5150 (c) Upon notice and hearing, the court may give appro-
5151 priate instructions or make any appropriate order.
5152 Section 5-417. GENERAL DUTY OF CONSERVATOR. —
5153 In the exercise of his powers, a conservator is to act as a
5154 fiduciary and shall observe the standards of care applicable to
5155 trustees as described by section 7-302 of this code.
5156 Section 5-418. INVENTORY AND RECORDS. —  Within
5157 ninety (90) days after his appointment, every conservator
5158 shall prepare and file with the appointing court a complete
5159 inventory of the estate of the protected person together with
5160 his oath or affirmation that it is complete and accurate so far
5161 as he is informed. The conservator shall provide a copy there-
5162 of to the protected person if he can be located, has attained
5163 the age of fourteen (14) years, and has sufficient mental
5164 capacity to understand these matters, and to any parent or
5165 guardian with whom the protected person resides. The con-
5166 servator shall keep suitable records of his administration and
5167 exhibit the same on request of any interested person.
5168 Section 5-419. ACCOUNTS. —  Every conservator must
5169 account to the court for his administration of the trust upon
5170 his resignation or removal, and at other times as the court
5171 may direct. On termination of the protected person’s minor-
5172 ity or disability, a conservator may account to the court, or
5173 he may account to the former protected person or his per-
5174 sonal representative. Subject to appeal or vacation within the
5175 time permitted, an order, made upon notice and hearing,
5176 allowing an intermediate account of a conservator, adjudi-
5177 cates as to his liabilities concerning the matters considered in
5178 connection therewith; and an order, made upon notice and
5179 hearing, allowing a final account adjudicates as to all previ-
5180 ously unsettled liabilities of the conservator to the protected
5181 person or his successors relating to the conservatorship. In
5182 connection with any account, the court may require a con-
5183 servator to submit to a physical check of the estate in his
5184 control, to be made in any manner the court may specify.



5185 Section 5-420. CONSERVATORS —  TITLE BY APPOINT-
5186 MENT. — The appointment of a conservator vests in him
5187 title as trustee to all property of the protected person, pres-
5188 ently held or thereafter acquired, including title to any prop-
5189 erty theretofore held for the protected person by custodians
5190 or attorneys in fact. The appointment of a conservator is not
5191 a transfer or alienation within the meaning of general pro-
5192 visions of any federal or state statute or regulation, insurance
5193 policy, pension plan, contract, will or trust instrument, im-
5194 posing restrictions upon or penalties for transfer or aliena-
5195 tion by the protected person of his rights or interest, but
5196 this section does not restrict the ability of persons to make
5197 specific provision by contract or dispositive instrument relat-
5198 ing to a conservator.
5199 Section 5-421. RECORDING OF CONSERVATOR’S LET-
5200 TERS. — Letters of conservatorship are evidence of transfer
5201 of all assets of a protected person to the conservator. An or-
5202 der terminating a conservatorship is evidence of transfer of
5203 all assets of the estate from the conservator to the protected
5204 person, or his successor. Letters of conservatorship and or-
5205 ders terminating conservatorship may be recorded in the
5206 office of the county recorder in any county in which property
5207 affected by such letters or orders is located and, from the
5208 time of filing the same for record, notice is imparted to all
5209 persons of the contents of such letters or orders.
5210 Section 5-422. SALE, ENCUMBRANCE OR TRANSAC-
5211 TION INVOLVING CONFLICT OF INTEREST —  VOID-
5212 ABLE — EXCEPTIONS. —  Any sale or encumbrance to a
5213 conservator, his spouse, agent or attorney, or any corporation
5214 or trust in which he has a substantial beneficial interest, or
5215 any transaction which is affected by a substantial conflict of
5216 interest is voidable unless the transaction is approved by the
5217 court after notice to interested persons and others as directed
5218 by the court.
5219 Section 5-423. PERSONS DEALING WITH CONSERVA-
5220 TORS — PROTECTION. —  A person who in good faith either
5221 assists a conservator or deals with him for value in any trans-
5222 action other than those requiring a court order as provided in
5223 section 5-408, is protected as if the conservator properly ex-



5224 ercised the power. The fact that a person knowingly deals
5225 with a conservator does not alone require the person to in-
5226 quire into the existence of a power or the propriety of its
5227 exercise, except that restrictions on powers of conservators
5228 which are indorsed on letters as provided in section 5-426
5229 are effective as to third persons. A person is not bound to
5230 see to the proper application of estate assets paid or delivered
5231 to a conservator. The protection here expressed extends to
5232 instances in which some procedural irregularity or jurisdic-
5233 tional defect occurred in proceedings leading to the issuance
5234 of letters. The protection here expressed is not by substitu-
5235 tion for that provided by comparable provisions of the laws
5236 relating to commercial transactions and laws simplifying
5237 transfers of securities by fiduciaries.
5238 Section 5 - ^ .  POWERS OF CONSERVATOR IN ADMIN-
5239 ISTRATION. —  (a) A conservator has all of the powers con-
5240 ferred herein and any additional powers conferred by law on
5241 trustees in this state. In addition, a conservator of the estate
5242 of an unmarried minor under the age of eighteen (18) years,
5243 as to whom no one has parental rights, has the duties and
5244 powers of a guardian of a minor described in section 5-209 of
5245 this code until the minor attains the age of eighteen (18) or
5246 marries, but the parental rights so conferred on a conservator
5247 do not preclude appointment of a guardian as provided by
5248 this chapter.
5249 (b) A conservator has power without court authorization
5250 or confirmation, to invest and reinvest funds of the estate as
5251 would a trustee.
5252 (c) A conservator, acting reasonably in efforts to accom-
5253 plish the purpose for which he was appointed, may act with-
5254 out court authorization or confirmation to:
5255 (1) collect, hold and retain assets of the estate including
5256 land in another state, until, in his judgment, disposition of the
5257 assets should be made, and the assets may be retained even
5258 though they include an asset in which he is personally in-
5259 terested;
5260 (2) receive additions to the estate;
5261 (3) continue or participate in the operation of any business
5262 or other enterprise;



5263 (4) acquire an undivided interest in an estate asset in
5264 which the conservator, in any fiduciary capacity, holds an un-
5265 divided interest;
5266 (5) invest and reinvest estate assets in accordance with
5267 subsection (b) of this section;
5268 (6) deposit estate funds in a bank including a bank oper-
5269 ated by the conservator;
5270 (7) acquire or dispose of an estate asset including land
5271 in another state for cash or on credit, at public or private
5272 sale; and to manage, develop, improve, exchange, partition,
5273 change the character of, or abandon an estate asset;
5274 (8) make ordinary or extraordinary repairs or alterations
5275 in building or other structures, to demolish any improve-
5276 ments, to raze existing or erect new party walls or buildings;
5277 (9) subdivide, develop, or dedicate land to public use; to
5278 make or obtain the vacation of plats and adjust boundaries;
5279 to adjust differences in valuation on exchange or to partition
5280 by giving or receiving considerations; and to dedicate ease-
5281 ments to public use without consideration;
5282 (10) enter for any purpose into a lease as lessor or lessee
5283 with or without option to purchase or renew for a term with-
5284 in or extending beyond the term of the conservatorship;
5285 (11) enter into a lease or arrangement for exploration and
5286 removal of minerals or other natural resources or enter into
5287 a pooling or unitization agreement;
5288 (12) grant an option involving disposition of an estate
5289 asset, to take an option for the acquisition of any asset;
5290 (13) vote a security, in person or by general or limited
5291 proxy;
5292 (14) pay calls, assessments, and any other sums charge-
5293 able or accruing against or on account of securities;
5294 (15) sell or exercise stock subscription or conversion
5295 rights; to consent, directly or through a committee or other
5296 agent, to the reorganization, consolidation, merger, dissolu-
5297 tion, or liquidation of a corporation or other business enter-
5298 prise;
5299 (16) hold a security in the name of a nominee or in other
5300 form without disclosure of the conservatorship so that title
5301 to the security may pass by delivery, but the conservator is



5302 liable for any act of the nominee in connection with the stock
5303 so held;
5304 (17) insure the assets of the estate against damage or
5305 loss, and the conservator against liability with respect to
5306 third persons;
5307 (18) borrow money to be repaid from estate assets or
5308 otherwise; to advance money for the protection of the estate
5309 or the protected person, and for all expenses, losses, and lia-
5310 bility sustained in the administration of the estate or because
5311 of the holding or ownership of any estate assets and the con-
5312 servator has a lien on the estate as against the protected per-
5313 son for advances so made;
5314 (19) pay or contest any claim; to settle a claim by or
5315 against the estate or the protected person by compromise,
5316 arbitration, or otherwise; and to release, in whole or in part,
5317 any claim belonging to the estate to the extent that the claim
5318 is uncollectible;
5319 (20) pay taxes, assessments, compensation of the con-
5320 servator, and other expenses incurred in the collection, care,
5321 administration and protection of the estate;
5322 (21) allocate items of income or expense to either estate
5323 income or principal, as provided by law, including creation of
5324 reserves out of income for depreciation, obsolesence, or amor-
5325 tization, or for depletion in mineral or timber properties;
5326 (22) pay any sum distributable to a protected person or
5327 his dependent without liability to the conservator, by paying
5328 the sum to the distributee or by paying the sum for the use
5329 of the distributee either to his guardian or if none, to a rela-
5330 tive or other person with custody of his person;
5331 (23) employ persons, including attorneys, auditors, invest-
5332 ment advisors, or agents, even though they are associated
5333 with the conservator to advise or assist him in the perform-
5334 ance of his administrative duties; to act upon their recom-
5335 mendation without independent investigation; and instead of
5336 acting personally, to employ one (1) or more agents to per-
5337 form any act of administration, whether or not discretionary;
5338 (24) prosecute or defend actions, claims or proceedings in
5339 any jurisdiction for the protection of estate assets and of the
5340 conservator in the performance of his duties; and



5341 (25) execute and deliver all instruments which will accom-
5342 plish or facilitate the exercise of the powers vested in the
5343 conservator.
5344 Section 5-1,25. DISTRIBUTIVE! DUTIES AND POWERS
5345 OF CONSERVATOR. —  (a) A conservator may expend or
5346 distribute income or principal of the estate without court
5347 authorization or confirmation for the support, education,
5348 care or benefit of the protected person and his dependents in
5349 accordance with the following principles:
5350 (1) The conservator is to consider recommendations re-
5351 lating to the appropriate standard of support, education and
5352 benefit for the protected person made by a parent or guardian,
5353 if any. He may not be surcharged for sums paid to persons
5354 or organizations actually furnishing support, education or
5355 care to the protected person pursuant to the recommenda-
5356 tions of a parent or guardian of the protected person unless
5357 he knows that the parent or guardian is deriving personal
5358 financial benefit therefrom, including relief from any personal
5359 duty of support, or unless the recommendations are clearly
5360 not in the best interests of the protected person.
5361 (2) The conservator is to expend or distribute sums rea-
5362 sonably necessary for the support, education, care or benefit
5363 of the protected person with due regard to (A) the size of the
5364 estate, the probable duration of the conservatorship and the
5365 likelihood that the protected person, at some future time,
5366 may be fully able to manage his affairs and the estate which
5367 has been conserved for him; (B) the accustomed standard of
5368 living of the protected person and members of his house-
5369 hold; (C) other funds or sources used for the support of the
5370 protected person.
5371 (3) The conservator may expend funds of the estate for
5372 the support of persons legally dependent on the protected
5373 person and others who are members of the protected person’s
5374 household who are unable to support themselves, and who
5375 are in need of support.
5376 (4) Funds expended under this subsection may be paid by
5377 the conservator to any person, including the protected person
5378 to reimburse for expenditures which the conservator might
5379 have made, or in advance for services to be rendered to the



5380 protected person when it is reasonable to expect that they
5381 will be performed and wher advance payments are customary
5382 or reasonably necessary under the circumstances.
5383 (b) If the estate is ample to provide for the purposes
5384 implicit in the distributions authorized by the preceding sub-
5385 sections, a conservator for a protected person other than a
5386 minor has power to make gifts to charity and other objects as
5387 the protected person m ight have been expected to make, in
5388 amounts which do not exceed in total for any year twenty
5389 per cent (20 c/c) of the income from the estate.
5390 (c) When a minor who has not been adjudged disabled
5391 under subsection (b) of section 5-401 attains his majority,
5392 his conservator, after meeting all prior claims and expenses
5393 of administration, shal pay over and distribute all funds and
5394 properties to the former protected person as soon as possible.
5395 (d) When the conservator is satisfied that a protected
5396 person’s disability (other than minority) has ceased, the con-
5397 servator, after m eeting all prior claim and expenses of ad-
5398 ministration, shall pay over and distribute all funds and prop-
5399 erties to the former protected person as soon as possible.
5400 (e) If a protected person dies, the conservator shall de-
5401 liver to the court for safekeeping any will of the deceased
5402 protected person which may have come into his possession,
5403 inform the executor or a beneficiary named therein that he
5404 has done so, and retain the estate for delivery to a duly
5405 appointed personal representative of the decedent or other
5406 persons entitled thereto. If after forty (40) days from the
5407 death of the protected person no other person has been ap-
5408 pointed personal representative and no application or peti-
5409 tion for appointment is before the court, the conservator may
5410 apply to exercise the powers and duties of a personal rep-
5411 resentative so that he may proceed to administer and dis-
5412 tribute the decedent’s estate without additional or further
5413 appointment. Upon application for an order granting the
5414 powers of a personal representative to a conservator, after
5415 notice to any person demanding notice under section 3-204
5416 of this code and to any person nominated executor in any
5417 will of which the applicant is aware, the court may order
5418 the conferral of the power upon determining that there is



5419 no objection, and indorse the letters of the conservator to
5420 note that the formerly protected person is deceased and that
5421 the conservator has acquired all of the powers and duties of
5422 a personal representative. The making and entry of an order
5423 under this section shall have the effect of an order of appoint-
5424 ment of a personal representative as provided in this chapter
5425 except that estate in the name of the conservator, after ad-
5426 ministration, may be distributed to the decedent’s successors
5427 without prior re-transfer to the conservator as personal rep-
5428 resentative.
5429 Section 5-^26. ENLARGEMENT OR LIMITATION OF
5430 POWERS OF CONSERVATOR. —  Subject to the restrictions
5431 in subsection (d) of section 5-408, the court may confer on
5432 a conservator at the time of appointment or later, in addi-
5433 tion to the powers conferred on him by sections 5-424 and
5434 5-425, any power which the court itself could exercise under
5435 subsection (b) and (c) of section 5-408. The court may, at
5436 the time of appointment or later, limit the powers of a con-
5437 servator otherwise conferred by sections 5-424 and 5-425,
5438 or previously conferred by the court, and may at any time
5439 relieve him of any limitation. If the court limits any power
5440 conferred on the conservator by section 5-424 or section 5-
5441 425, the limitation shall be indorsed upon his letters of ap-
5442 pointment.
5443 Section 5-^21. PRESERVATION OF ESTATE PLAN. —
5444 In investing the estate, and in selecting assets of the estate for
5445 distribution under subsection (a) and (b) of section 5-425,
5446 in utilizing powers of revocation or withdrawal available
5447 for the support of the protected person, and exercisable by
5448 the conservator or the court, the conservator and the court
5449 should take into account and preserve insofar as possible any
5450 known estate plan of the protected person, including his will,
5451 any revocable trust of which he is settlor, and any contract,
5452 transfer or joint ownership arrangement with provisions for
5453 payment or transfer of benefits or interests at his death to
5454 another or others which he may have originated. The con-
5455 servator may examine the will of the protected person.
5456 Section 5-^28. CLAIMS AGAINST PROTECTED PER-
5457 SON — ENFORCEMENT. —  (a) A conservator must pay



5458 from  the estate all just claims against the estate and against
5459 the protected person arising before or after the conservator-
5460 ship upon their presentation and allowance. A claim may be
5461 presented by either of the following methods:
5462 (1) the claimant may deliver or mail to the conservator
5463 a written statement of the claim indicating its basis, the
5464 name and address of the claimant and the amount claimed;
5465 (2) the claimant may file a written statement of the claim,
5466 in the form prescribed by rule, with the clerk of the court
5467 and deliver or mail a copy of the statement to the conserva-
5468 tor.
5469 A claim is deemed presented on the first to occur of receipt
5470 by the conservator of a written statement of claim or the
5471 filing with the court of the written statement of claim. A
5472 presented claim is allowed if it is not disallowed by written
5473 statement mailed by the conservator to the claimant within
5474 sixty (60) days after its presentation. The presentation of a
5475 claim tolls any statute of limitations relating to the claim
5476 until thirty (30) days after its disallowance.
5477 (b) A claimant whose claim has not been paid may pe-
5478 tition the court for determination of his claim at any time
5479 before it is barred by the applicable statute of limitation,
5480 and, upon due proof, procure an order for its allowance and
5481 payment from the estate. If a proceeding is pending against a
5482 protected person at the time of appointment of a conservator
5483 or is initiated against the protected person thereafter, the
5484 moving party must give notice of the proceeding to the con-
5485 servator if the outcome is to constitute a claim against the
5486 estate.
5487 (c) If it appears that the estate in conservatorship is likely
5488 to be exhausted before all existing claims are paid, preference
5489 is to be given to prior claims for the care, maintenance and
5490 education of the protected person or his dependents and exist-
5491 ing claims for expenses of administration.
5492 Section 5-429. INDIVIDUAL LIABILITY OF CONSERVA-
5493 TOR. —  (a) Unless otherwise provided in the contract, a
5494 conservator is not individually liable -on a contract properly
5495 entered into in his fiduciary capacity in the course of admin-
5496 istration of the estate unless he fails to reveal his representa-



5497 tive capacity and identify the estate in the contract.
5498 (b) The conservator is individually liable for obligations
5499 arising from ownership or control of property of the estate
5500 or for torts committed in the course of administration of the
5501 estate only if he is personally at fault.
5502 (c) Claims based on contracts entered into by a conserva-
5503 tor in his fiduciary capacity, on obligations arising from
5504 ownership or control of the estate, or on torts committed in
5505 the course of administration of the estate may be asserted
5506 against the estate by proceeding against the conservator in
5507 his fiduciary capacity, whether or not the conservator is in-
5508 dividually liable therefor.
5509 (d) Any question of liability between the estate and the
5510 conservator individually may be determined in a proceeding
5511 for accounting, surcharge, or indemnification, or other ap-
5512 propriate proceeding or action.
5513 Section 5-430. TERMINATION OF PROCEEDING. —  The
5514 protected person, his personal representative, the conservator
5515 or any other interested person may petition the court to
5516 terminate the conservatorship. A protected person seeking
5517 termination is entitled to the same rights and procedure as in
5518 an original proceeding for a protective order. The court, upon
5519 determining after notice and hearing that the minority or
5520 disability of the protected person has ceased or that it would
5521 be in the best interests of the protected person to establish
5522 the conservatorship in another jurisdiction may terminate the
5523 conservatorship and, where appropriate, order initiation of
5524 proceedings in another jurisdiction or delivery of the assets
5525 to a foreign conservator. Upon termination, title to assets of
5526 the estate passes to the former protected person or to his suc-
5527 cessor subject to provision in the order for the expenses of
5528 administration or to conveyances from the conservator to the
5529 former protected person or his successor, to evidence the
5530 transfer.
5531 Section 5-431. PAYMENT OF DEBT AND DELIVERY
5532 OF PROPERTY TO FOREIGN CONSERVATOR WITHOUT
5533 LOCAL PROCEEDINGS. -— Any person indebted to a pro-
5534 tected person, or having possession of property or of an
5535 instrument evidencing a debt, stock, or chose in action be-



5536 longing to a protected person may pay or deliver to a con-
5537 servator, guardian of the estate or other like fiduciary ap-
5538 pointed by a court of the state of residence of the protected
5539 person, upon being presented with proof of his appointment
5540 and an affidavit made by him or on his behalf stating: (a)
5541 That no protective proceeding relating to the protected per-
5542 son is pending in this state; and
5543 (b) That the foreign conservator is entitled to payment
5544 or to receive delivery.
5545 If the person to whom the affidavit is presented is not
5546 aware of any protective proceeding pending in this state, pay-
5547 ment or delivery in response to the demand and affidavit
5548 discharges the debtor or possessor.
5549 Section 5-432. POWERS OF FOREIGN CONSERVATOR.
5550 —  If no local conservator or guardian has been appointed and
5551 no petition for such appointment is pending in this state, a
5552 domiciliary foreign conservator may file with a court in this
5553 state in a county in which property belonging to the pro-
5554 tected person is located authenticated copies of his appoint-
5555 ment and of any official bond he has given. A domiciliary
5556 foreign conservator may then exercise as to assets in this
5557 state all powers of a local conservator and may maintain ac-
5558 tions and proceedings in this state subject to any conditions
5559 imposed upon nonresident parties generally.
5560 Section 5-501. WHEN POWER OF ATTORNEY NOT
5561 AFFECTED BY DISABILITY. —  Whenever a principal desig-
5562 nates another his attorney in fact or agent by a power of
5563 attorney in writing and the writing contains the words “This
5564 power of attorney shall not be affected by disability of the
5565 principal,” or “This power of attorney shall become effective
5566 upon the disability of the principal,” or similar words show-
5567 ing the intent of the principal that the authority conferred
5568 shall be exercisable notwithstanding his disability, the au-
5569 thority of the attorney in fact or agent is exercisable by him
5570 as provided in the power on behalf of the principal notwith-
5571 standing later disability or incapacity of the principal at
5572 law or later uncertainty as to whether the principal is dead or
5573 alive. All acts done by that attorney in fact or agent pursuant
5574 to the power during any period of disability or incompetence



5575 or uncertainty as to whether the principal is dead or alive
5576 have the same effect and inure to the benefit of and bind the
5577 principal or his heirs, devisees and personal representative as
5578 if the principal were alive, competent and not disabled. If a
5579 conservator thereafter is appointed for the principal, the
5580 attorney in fact or agent, during the continuance of the
5581 appointment, shall account to the conservator rather than the
5582 principal. The conservator has the same power the principal
5583 would have had if he were not disabled or incompetent to
5584 revoke, suspend, or terminate all or any part of the power of
5585 attorney or agency.
5586 Section 5-502. OTHER POWERS OF ATTORNEY NOT
5587 REVOKED UNTIL NOTICE OF DEATH OR DISABILITY.
5588 — (a) The death, disability, or incompetence of any principal
5589 who has executed a power of attorney in writing other than a
5590 power as described by section 5-501, does not revoke or ter-
5591 minate the agency as to the attorney in fact, agent or other
5592 person who, without actual knowledge of the death, disability,
5593 or incompetence of the principal, acts in good faith under the
5594 power of attorney or agency. Any action so taken, unless
5595 otherwise invalid or unenforceable, binds the principal and
5596 his heirs, devisees, and personal representatives.
5597 (b) An affidavit, executed by the attorney in fact or agent
5598 stating that he did not have, at the time of doing an act
5599 pursuant to the power of attorney, actual knowledge of the
5600 revocation or termination of the power of attorney by death,
5601 disability or incompetence, is, in the absence of fraud, con-
5602 elusive proof of the nonrevocation or nontermination of the
5603 power at that time. If the exercise of the power requires
5604 execution and delivery of any instrument which is record-
5605 able, the affidavit when authenticated for record is likewise
5606 recordable.
5607 (c) This faction shall not be construed to alter or affect
5608 any provision for revocation or termination contained in the
5609 power of attorney.
5610 Section 6-101. Definitions. —  In this part, unless the con-
5611 text otherwise requires:
5612 (1) “Account” means a contract of deposit of funds be-
5613 tween a depositor and a financial institution, and includes



5614 a checking account, savings account, certificate of deposit,
5615 share account and other like arrangement;
5616 (2) “Beneficiary” means a person named in a trust ac-
5617 count as one for whom a party to the account is named as
5618 trustee;
5619 (3) “Financial institution” means any organization author-
5620 ized to do business under state or federal laws relating to
5621 financial institutions, including without limitation, banks
5622 and trust companies, savings banks, building and loan as-
5623 sociations, savings and loan companies or associations, and
5624 credit unions;
5625 (4) “Joint account” means an account payable on request
5626 to one (1) or more of two (2) or more parties whether or
5627 not mention is made of any right of survivorship;
5628 (5) A “multiple-party account” is any of the following
5629 types of account:
5630 (a) a joint account;
5631 (b) a P.O.D. account; or
5632 (c) a trust account.
5633 It does not include accounts established for deposit of funds
5634 of a partnership, joint venture, or other association for busi-
5635 ness purposes, or accounts controlled by one (1) or more
5636 persons as the duly authorized agent or trustee for a corpo-
5637 ration, unincorporated association, charitable or civic organ-
5638 ization or a regular fiduciary or trust account where the
5639 relationship is established other than by deposit agreement;
5640 (6) “N et contribution” of a party to a joint account as of
5641 any given time is the sum of all deposits thereto made by
5642 or for him, less all withdrawals made by or for him which
5643 have not been paid to or applied to the use of any other
5644 party, plus a pro rata share of any interest or dividends in-
5645 eluded in the current balance. The term includes, in addition,
5646 any proceeds of deposit life insurance added to the account
5647 by reason of the death of the party whose net contribution is
5648 in question;
5649 (7) “Party” means a person who, by the terms of the ac-
5650 count, has a present right, subject to request to payment
5651 from a multiple-party account, A.P.O.D. payee or beneficiary
5652 of a trust account is a party only after the account becomes



5653 payable to him by reason of his surviving the original payee
5654 or trustee. Unless the context otherwise requires, it includes
5655 a guardian, conservator, personal representative, or assignee,
5656 including an attaching creditor, of a party. It also includes a
5657 person identified as a trustee of an account for another
5658 whether or not a beneficiary is named, but it does not in-
5659 elude any named beneficiary unless he has a present right of
5660 withdrawal;
5661 (8) “Payment” of sums on deposit includes withdrawal,
5662 payment on check or other directive of a party, and any pledge
5663 of sums on deposit by a party and any set-off, or reduction
5664 or other disposition of all or part of an account pursuant to
5665 a pledge;
5666 (9) “Proof of death” includes a death certificate or record
5667 or report which is prima facie proof of death under section
5668 1-107 of this code;
5669 (10) “P.O.D. account” means an account payable on re-
5670 quest to one (1) person during his lifetim e and on his death
5671 to one (1) or more P.O.D. payees, or to one (1) or more
5672 persons during their lifetim es and on the death of all of them
5673 to one (1) or more P.O.D. payees;
5674 (11) “P.O.D. payee” means a person designated on a P.O.D.
5675 account as one to whom the account is payable on request
5676 after the death of one (1) or more persons;
5677 (12) “Request” means a proper request for withdrawal,
5678 or a check or order for payment, which complies with all
5679 conditions of the account, including special requirements
5680 concerning necessary signatures and regulations of the fi-
5681 nancial institution; but if the financial institution conditions
5682 withdrawal or payment on advince notice, for purposes of
5683 this part the request for withdrawal or payment is treated
5684 as immediately effective and a notice of intent to withdraw is
5685 treated as a request for withdrawal;
5686 (13) “Sums on deposit” means the balance payable on a
5687 multiple-party account including interest, dividends, and in
5688 addition any deposit life insurance proceeds added to the
5689 account by reason of the death of a party;
5690 (14) “Trust account” means an account in the name of
5691 one (1) or more parties as trustee for one (1) or more bene-



5692 ficiaries where the relationship is established by the form of
5693 the account and the deposit agreement with the financial
5694 institution and there is no subject of the trust other than the
5695 sums on deposit in the account; it is not essential that pay-
5696 ment to the beneficiary be mentioned in the deposit agree-
5697 ment. A trust account does not include a regular trust
5698 account under a testamentary trust or a trust agreement
5699 which has significance apart from the account, or a fiduciary
5700 account arising from a fiduciary relation such as attorney-
5701 client;
5702 (15) “Withdrawal” includes payment to a third person
5703 pursuant to check or other directive of a party.
5704 Section 6-102. OWNERSHIP AS BETW EEN PARTIES,
5705 AND OTHERS —  PROTECTION OF FINANCIAL INSTITU-
5706 TIONS. —  The provisions of sections 6-103 though 6-105
5707 concerning beneficial ownership as between parties, or as
5708 between parties and P.O.D. payees or beneficiaries of multiple-
5709 party accounts, are relevant only to controversies between
5710 these persons and their creditors and other successors, and
5711 have no bearing on the power of withdrawal of these persons
5712 as determined by the terms of account contracts. The pro-
5713 visions of sections 6-108 through 6-113 govern the liability
5714 of financial institutions who make payments pursuant there-
5715 to, and their set-off rights.
5716 Section 6-103. OWNERSHIP DURING LIFETIME. —  (a)
5717 A joint account belongs, during the lifetim e of all parties, to
5718 the parties in proportion to the net contributions by each to
5719 the sums on deposit, unless there is clear and convincing
5720 evidence of a different intent.
5721 (b) A P.O.D. account belongs to the original payee during
5722 his lifetim e and not to the P.O.D. payee or payees; if two (2)
5723 or more parties are named as original payees, during their
5724 lifetim es rights as between them are governed by subsection
5725 (a) of this section.
5726 (c) Unless a contrary intent is manifested by the terms of
5727 the account or the deposit agreement or there is other clear
5728 and convincing evidence of an irrevocable trust, a trust ac-
5729 count belongs beneficially to the trustee during his lifetime,
5730 and if two (2) or more parties are named as trustee on the



5731 account, during their lifetim es beneficial rights as between
5732 them are governed by subsection (a) of this section. If there
5733 is an irrevocable trust, the account belongs beneficially to
5734 the beneficiary.
5735 Section 6-lOJf. RIGHT OF SURVIVORSHIP. —  (a) Sums
5736 remaining on deposit at the death of a party to a joint ac-
5737 count belong to the surviving party or parties as against the
5738 estate of the decedent if an intent to give the account can be
5739 shown by the surviving party or parties. If there are two (2)
5740 or more surviving parties, their respective ownerships during
5741 lifetime shall be in proportion to their previous ownership
5742 interests under section 6-103 of this part augmented by an
5743 equal share for each survivor of any interest the decedent
5744 may have owned in the account immediately before his
5745 death; and the right of survivorship continues between the
5746 surviving parties.
5747 (b) If the account is a P.O.D. account, on death of the
5748 original payee or of the survivor of two (2) or more original
5749 payees, any sums remaining on deposit belong to the P.O.D.
5750 payee or payees if surviving, or to the survivor of them if one
5751 (1) or more die before the original payee; if two (2) or more
5752 P.O.D. payees survive, there is no right of survivorship in
5753 event of death of a P.O.D. payee thereafter unless the terms
5754 of the account or deposit agreement expressly provide for
5755 survivorship between them.
5756 (c) If the account is a trust account, on death of the
5757 trustee or the survivor of two (2) or more trustees, any sums
5758 remaining on deposit belong to the person or persons named
5759 as beneficiaries, if surviving, or to the survivor of them if one
5760 (1) or more die before the trustee, unless there is clear and
5761 convincing evidence of a contrary intent; if two (2) or more
5762 beneficiaries survive, there is no right of survivorship in event
5763 of death of any beneficiary thereafter unless the terms of the
5764 account or deposit agreement expressly provide for survivor-
5765 ship between them.
5766 (d) In other cases, the death of any party to a multiple-
5767 party account has no effect on beneficial ownership of the
5768 account other than to transfer the rights of the decedent
5769 as part of his estate.



5770 (e) A right of survivorship arising from the express terms
5771 of the account or under this section, if an intent to give can
5772 be shown, a beneficiary designation in a trust account, or
5773 a P.O.D. payee designation, cannot be changed by will.
5774 Section 6-105. EFFECT OF WRITTEN NOTICE TO FI-
5775 NANCIAL INSTITUTION. —  The provisions of section 6-104
5776 of this part as to rights of survivorship are determined by
5777 the form of the account at the death of a party. This form
5778 m ay be altered by written order given by a party to the
5779 financial institution to change the form of the account or
5780 to stop or vary payment under the terms of the account. The
5781 order or request must be signed by a party, received by the
5782 financial institution during the party’s lifetime, and not
5783 countermanded by other written order of the same party
5784 during his lifetime.
5785 Section 6-106. ACCOUNTS AND TRANSFERS NON-
5786 TESTAMENTARY. —  Any transfers resulting from the ap-
5787 plication of section 6-104 of this chapter are effective by
5788 reason of the account contracts involved and this statute and
5789 are not to be considered as testamentary or subject to other
5790 provisions of this code.
5791 Section 6-107. RIGHTS OF CREDITORS. —  No multiple-
5792 party account will be effective against an estate of a deceased
5793 party to transfer to a survivor sums needed to pay debts,
5794 taxes, and expenses of administration, including statutory
5795 allowances to the surviving spouse, minor children and de-
5796 pendent children, if other assets of the estate are insufficient.
5797 A surviving party. P.O.D. payee, or beneficiary who receives
5798 payment from a multiple-party account after the death of a
5799 deceased party shall be liable to account to his personal repre-
5800 sentative for amounts the decedent owned beneficially im-
5801 mediately before his death to the extent necessary to dis-
5802 charge the claims and charges mentioned above remaining
5803 unpaid after application of the decedent’s estate. No pro-
5804 ceeding to assert this liability shall be commenced unless the
5805 personal representative has received a written demand by a
5806 surviving spouse, a creditor or one acting for a minor or
5807 dependent child of the decedent, and no proceeding shall be
5808 commenced later than two (2) years following the death of



5809 the decedent. Sums recovered by the personal representatives
5810 shall be administered as part of the decedent’s estate. This
5811 section shall not affect the right of a financial institution to
5812 make payment on multiple-party accounts according to the
5813 terms thereof, or make it liable to the estate of a deceased
5814 party unless before payment the institution has been served
5815 with process in a proceeding by the personal representative.
5816 Section 6-108. FINANCIAL INSTITUTION PROTECTION
5817 — PAYMENT ON SIGNATURE OF ONE PARTY. —  Fi-
5818 nancial institutions may enter into multiple-party accounts
5819 to the same extent that they may enter into single-party ac-
5820 counts. Any multiple-party account may be paid, on re-
5821 quest, to any one (1) or more of the parties. A financial in-
5822 stitution shall not be required to inquire as to the source of
5823 funds received for deposit to a multiple-party account, or to
5824 inquire as to the proposed application of any sum withdrawn
5825 from an account, for purposes of establishing net contribu-
5826 tions.
5827 Section 6-109. FINANCIAL INSTITUTION PROTECTION
5828 — PAYMENT AFTER DEATH OR DISABILITY —  JOINT
5829 ACCOUNT. — Any sums in a joint account may be paid,
5830 on request, to any party without regard to whether any
5831 other party is incapacitated or deceased at the time the pay-
5832 ment is demanded; but payment may not be made to the
5833 personal representative or heirs of a deceased party unless
5834 proofs of death are presented to the financial institution
5835 showing that the decedent was the last surviving party or
5836 unless there is no right of survivorship under section 6-104.
5837 Section 6-110. FINANCIAL INSTITUTION PROTECTION
5838 — PAYMENT OF P.O.D. ACCOUNT. —  Any P.O.D. account
5839 may be paid, on request, to any original party to the ac-
5840 count. Payment may be made, on request, to the P.O.D. payee
5841 or to the personal representative or heirs of a deceased P.O.D.
5842 payee upon presentation to the financial institution of proof
5843 of death showing that the P.O.D. payee survived all persons
5844 named as original payees. Payment may be made to the
5845 personal representative of heirs of a deceased original payee
5846 if proof of death is presented to the financial institution show-
5847 ing that his decedent was the survivor of all other persons



5848 named on the account either as an original payee or as P.O.D.
5849 payee.
5850 Section 6-111. FINANCIAL INSTITUTION PROTECTION
5851 —  PAYMENT OF TRUST ACCOUNT. —  Any trust account
5852 may be paid, on request, to any trustee. Unless the financial
5853 institution has received written notice that the beneficiary
5854 has a vested interest not dependent upon his surviving the
5855 trustee, payment may be made to the personal representative
5856 or heirs of a deceased trustee if proof of death is presented
5857 to the financial institution showing that his dependent was the
5858 the survivor of all other persons named on the account either
5859 as trustee or beneficiary. Payment may be made, on request,
5860 to the beneficiary upon presentation to the financial insti-
5861 tution of proof of death showing that the beneficiary or ben-
5862 eficiaries survived all persons named as trustees.
5863 Section 6-112. FINANCIAL INSTITUTION PROTECTION
5864 —  DISCHARGE. —  Payment made pursuant to sections 6-
5865 108, 6-109, 6-110 or 6-111 discharges the financial institution
5866 from all claims for amounts so paid whether or not the pay-
5867 ment is consistent with the beneficial ownership of the ac-
5868 count as between parties, P.O.D. payees, or beneficiaries, or
5869 their successors. The protection here given does not extend
5870 to payments made after a financial institution has received
5871 written notice from any party able to request present pay-
5872 ment to the effect that withdrawals in accordance with the
5873 terms of the account should not be permitted. Unless the
5874 notice is withdrawn by the person giving it, the successor or
5875 any deceased party must concur in any demand for with-
5876 drawal if the financial institution is to be protected under
5877 this section. No other notice or any other information
5878 shown to have been available to a financial institution shall
5879 affect its right to the protection provided here. The protec-
5880 tion here provided shall have no bearing on the rights of
5881 parties in disputes between them selves or their successors
5882 concerning the beneficial ownership of funds in, or withdrawn
5883 from, multiple-party accounts.
5884 Section 6-113. FINANCIAL INSTITUTION PROTECTION
5885 —  SETOFF. —  W ithout qualifying any other statutory right
5886 to setoff or lien and subject to any contractual provision, if a



5887 party to a multiple-party account is indebted to a financial
5888 institution, the financial institution has a right to setoff
5889 against the account in which the party has or had imme-
5890 diately before his death a present right of withdrawal. The
5891 amount of the account subject to setoff is that proportion
5892 to which the debtor is, or was immediately before his death,
5893 beneficially entitled, and in the absence of proof of net con-
5894 tributions, to an equal share with all parties having present
5895 rights of withdrawal.
5896 Section 6-201. PROVISIONS FOR PAYMENT OR TRANS-
5897 FER AT DEATH. —  (a) Any of the following provisions
5898 in an insurance policy, contract of employment, bond, mort-
5899 gage, promissory note, deposit agreement, pension plan, trust
5900 agreement, conveyance, agreement to pass property at death
5901 to the surviving spouse or any other written instrument ef-
5902 fective as a contract, gift, conveyance, or trust is deemed to
5903 be nontestamentary, and this code does not invalidate the
5904 instrument or any provision:
5905 (1) that money or other benefits theretofore due to, con-
5906 trolled or owned by a decedent shall be paid after his death
5907 to a person designated by the decedent in either the instru-
5908 ment or a separate writing, including a will, executed at the
5909 same time as the instrument or subsequently;
5910 (2) that any money due or to become due under the in-
5911 strument shall cease to be payable in event of the death of
5912 the promisee or the promisor before payment or demand; or
5913 (3) that any property which is the subject of the instru-
5914 ment shall pass to a person designated by the decedent in
5915 either the instrument or a separate writing, including a will,
5916 executed at the same time as the instrument or subsequently.
5917 (b) Nothing in this section limits the rights of creditors
5918 under other laws of this state.
5919 (c) In the case of agreements to pass property at death
5920 to the surviving spouse, such agreements shall be executed
5921 in writing, acknowledged or proved in the same manner as
5922 deeds to real property, contain a description of all real prop-
5923 erty, be altered or amended in the same way, and shall be
5924 revoked in the event husband and wife are subsequently
5925 divorced. The existence of such an agreement shall not af-



5926 feet the rights of creditors and any debt, cause of action or
5927 any obligation which could have been presented as a claim
5928 against the property of the decedent’s estate shall survive
5929 against the other parties to the agreement; statutes of lim-
5930 itations on any such debts, causes of action, choses in action,
5931 or other legal obligations shall continue to run as though the
5932 deceased person had survived and any action brought
5933 against the persons succeeding to such property shall be
5934 brought within the period limited for the commencement of
5935 such action, provided that recovery against the person suc-
5936 ceeding to such property shall be limited to the fair market
5937 value of the property at the time of the death of the decedent.
5938 (d) No such agreement shall be effective to pass title
5939 to property until it has been recorded, prior to the death of
5940 any party thereto, in the recorder’s office of the county of
5941 the domicile of the decedent and of each county in which
5942 real property described therein is located; nor shall any
5943 amendment to any such agreement be effective for any pur-
5944 pose until such amendment has been recorded in like manner
5945 prior to the death of any party thereto.
5946 Section 7-101. DUTY TO REGISTER TRUSTS. — The
5947 trustee of a trust having its principal place of administration
5948 in this state shall register the trust in the court of this state
5949 at the principal place of administration. Unless otherwise des-
5950 ignated in the trust instrument, the principal place of ad-
5951 ministration of a trust is the trustee’s usual place of business
5952 where the records pertaining to the trust are kept, or at the
5953 trustee’s residence if he has no such place of business. In the
5954 case of co-trustees, the principal place of administration, if
5955 not otherwise designated in the trust instrument, is (1) the
5956 usual place of business of the corporate trustee if there is but
5957 one (1) corporate co-trustee, or (2) the usual place of busi-
5958 ness or residence of the individual trustee who is a profes-
5959 sional fiduciary if there is but one (1) such person and no
5960 corporate co-trustee, and otherwise (3) the usual place of
5961 business or residence of any of the co-trustees as agreed upon
5962 by them. The duty to register under this part does not apply
5963 to the trustee of a trust if registration would be inconsistent
5964 with the retained jurisdiction of a foreign court from which



5965 the trustee cannot obtain release.
5966 Section 7-102. REGISTRATION PROCEDURES. —  Regis-
5967 tration shall be accomplished by filing a statement indicating
5968 the name and address of the trustee in which it acknowledges
5969 the trusteeship. The statement shall indicate whether the
5970 trust has been registered elsewhere. The statem ent shall
5971 identify the trust:
5972 (1) in the case of a testamentary trust, by the name of
5973 the testator and the date and place of domiciliary probate;
5974 (2) in the case of a written inter vivos trust, by the name
5975 of each settlor and the original trustee and the date of the
5976 trust instrument; or
5977 (3) in the case of an oral trust, by information identi-
5978 fying the settlor or other source of funds and describing the
5979 time and manner of the trust’s creation and the terms of the
5980 trust, including the subject matter, beneficiaries and time of
5981 performance. If a trust has been registered elsewhere, regis-
5982 tration in this state is ineffective until the earlier registration
5983 is released by order of the court where prior registration oc-
5984 curred, or an instrument executed by the trustee and all
5985 beneficiaries, filed with the registration in this state.
5986 Section 7-103. EFFECT OF REGISTRATION. —  (a) By
5987 registering a trust, or accepting the trusteeship of a registered
5988 trust, the trustee submits personally to the jurisdiction of the
5989 court in any proceeding under section 7-201 of this code re-
5990 lating to the trust that may be initiated by any interested
5991 person while the trust remains registered. Notice of any pro-
5992 ceeding shall be delivered to the trustee, or mailed to him by
5993 ordinary first class mail at his address as listed in the regis-
5994 tration or as thereafter reported to the court and to his
5995 address as then known to the petitioner.
5996 (b) To the extent of their interests in the trust, all bene-
5997 ficiaries of a trust properly registered in this state are sub-
5998 ject to the jurisdiction of the court of registration for the
5999 purposes of proceedings under section 7-201 of this code,
6000 provided notice is given pursuant to section 1-401 of this
6001 code.
6002 Section 7-101,. EFFECT OF FAILURE TO REGISTER. —
6003 A trustee who fails to register a trust in a proper place as



6004 required by this part, for purposes of any proceedings in-
6005 itiated by a beneficiary of the trust prior to registration, is
6006 subject to the personal jurisdiction of any court in which the
6007 trust could have been registered. In addition, any trustee
6008 who, within thirty (30) days after receipt of a written de-
6009 mand by a settlor or beneficiary of the trust, fails to register
6010 a trust as required by this chapter is subject to removal and
6011 denial of compensation or to surcharge as the court may
6012 direct unless directed not to register by all beneficiaries or
6013 as provided in section 1-108 of this code a person with a gen-
6014 eral power of appointment representing all the beneficiaries
6015 and acting for them. A provision in the terms of the trust
6016 purporting to excuse the trustee from the duty to register,
6017 or directing that the trust or trustee shall not be subject to
6018 the jurisdiction of the court, is ineffective.
6019 Section  7-105. REGISTRATION —  QUALIFICATION OF
6020 FOREIGN TRUSTEE. —  A foreign corporate trustee is re-
6021 quired to qualify as a foreign corporation doing business in
6022 this state if it maintains the principal place of administration
6023 of any trust within the state. A foreign cotrustee is not re-
6024 quired to qualify in this state solely because its cotrustee
6025 maintains the principal place of administration in this state.
6026 Unless otherwise doing business in this state, local qualifica-
6027 tion by a foreign trustee, corporate or individual, is not re-
6028 quired in order for the trustee to receive distribution from
6029 a local estate or to hold, invest in, manage or acquire prop-
6030 erty located in this state, or maintain litigation. Nothing in
6031 this section affects a determination of what other acts require
6032 qualification as doing business in this state.
6033 Section 7-201. COURT —  EXCLUSIVE JURISDICTION
6034 OF TRUSTS. —  (a) The court of registration has exclusive
6035 jurisdiction of proceedings initiated by interested parties con-
6036 cerning the internal affairs of trusts. Proceedings which may
6037 be maintained under this section are those concerning the
6038 administration and distribution of trusts, the declaration of
6039 rights and the determination of other matters involving
6040 trustees and beneficiaries of trusts. These include, but are not
6041 limited to, proceedings to:
6042 (1) appoint or remove a trustee;



6043 (2) review trustees’ fees and to review and settle interim
6044 or final accounts;
6045 (3) ascertain beneficiaries, to determine any question
6046 arising in the administration or distribution of any trust in-
6047 eluding questions of construction of trust instruments, to in-
6048 struct trustees, and to determine the existence or nonexist-
6049 ence of any immunity, power, privilege, duty or right; and
6050 (4) release registration of a trust.
6051 (b) Neither registration of a trust nor a proceeding under
6052 this section results in continuing supervisory proceedings.
6053 The management and distribution of a trust estate, submis-
6054 sion of accounts and reports to beneficiaries, payment of
6055 trustee’s fees and other obligations of a trust, acceptance
6056 and change of trusteeship, and other aspects of the adminis-
6057 tration of a trust shall proceed expeditiously consistent with
6058 the terms of the trust, free of judicial intervention and with-
6059 out order, approval or other action of any court, subject to
6060 the jurisdiction of the court as invoked by interested parties
6061 or as otherwise exercised as provided by law.
6062 Section 7-202. TRUST PROCEEDINGS —  VENUE. —
6063 Venue for proceedings under section 7-201 involving regis-
6064 tered trusts is in the place of registration. Venue for pro-
6065 ceedings under section 7-201 involving trusts not registered
6066 in this state is in any place where the trust properly could
6067 have been registered, and otherwise by the rules of civil
6068 procedure.
6069 Section 7-203. TRUST PROCEEDINGS —  DISMISSAL
6070 OF MATTERS RELATING TO FOREIGN TRUSTS. —  The
6071 court will not, over the objection of a party, entertain pro-
6072 ceedings under section 7-201 involving a trust registered or
6073 having its principal place of administration in another state,
6074 unless (1) when all appropriate parties could not be bound
6075 by litigation in the courts of the state where the trust is
6076 registered or has its principal place of administration or (2)
6077 when the interests of justice otherwise would seriously be
6078 impaired. The court may condition a stay or dismissal of a
6079 proceeding under this section on the consent of any party to
6080 jurisdiction of the state in which the trust is registered or
6081 has its principal place of business, or the court may grant a



6082 continuance or enter any other appropriate order.
6083 Section 7-204. COURT —  CONCURRENT JURISDICTION
6084 OF LITIGATION INVOLVING TRUSTS AND THIRD
6085 PARTIES. —  The court of the place in which the trust is
6086 registered has concurrent jurisdiction with other courts of
6087 this state of actions and proceedings to determine the exist-
6088 ence or nonexistence of trusts created other than by will, of
6089 actions by or against creditors or debtors of trusts, and of
6090 other actions and proceedings involving trustees and third
6091 parties. Venue is determined by the rules generally applicable
6092 to civil action.
6093 Section 7-205. PROCEEDINGS FOR REVIEW OF EM-
6094 PLOYMENT OF AGENTS AND REVIEW OF COMPEN-
6095 SATION OF TRUSTEE AND EMPLOYEES OF TRUST. —
6096 On petition of an interested person, after notice to all in-
6097 terested persons, the court may review the property of em-
6098 ployment of any person by a trustee including any attorney,
6099 auditor, investment advisor or other specialized agent or as-
6100 sistant, and the reasonableness of the compensation of any
6101 person so employed, and the reasonableness of the compensa-
6102 tion determined by the trustee for his own services. Any
6103 person who has received excessive compensation from a
6104 trust may be ordered to make appropriate refunds.
6105 Section 7-206. TRUST PROCEEDINGS —  INITIATION
6106 BY NOTICE —  NECESSARY PARTIES. —  Proceedings
6107 under section 7-201 are initiated by filing a petition in the
6108 court and giving notice pursuant to section 1-401 of this code
6109 to interested parties. The court m ay order notification of
6110 additional persons. A decree is valid as to all who are given
6111 notice of the proceeding though fewer than all interested
6112 parties are notified.
6113 Section 7-301. GENERAL DUTIES NOT LIMITED. —
6114 Except as specifically provided, the general duty of the trus-
6115 tee to administer a trust expeditiously for the benefit of the
6116 beneficiaries is not altered by this code.
6117 Section 7-302. TRUSTEE’S STANDARD OF CARE AND
6118 PERFORMANCE. —  Except as otherwise provided by the
6119 terms of the trust, the trustee shall observe the standards in
6120 dealing with the trust assets that would be observed by a



6121 prudent man dealing with the property of another, and if the
6122 trustee has special skills or is named trustee on the basis of
6123 representations of special skills or expertise, he is under a
6124 duty to use those skills.
6125 Section 7-303. DUTY TO INFORM AND ACCOUNT TO
6126 BENEFICIARIES. —  The trustee shall keep the beneficiaries
6127 of the trust reasonably informed of the trust and its adminis-
6128 tration. In addition:
6129 (a) Within thirty (30) days after his acceptance of the
6130 trust, the trustee shall inform in writing the current benefi-
6131 ciaries and if possible, one (1) or more persons who under
6132 section 1-403 of this code may represent beneficiaries with
6133 future interest, of the court in which the trust is registered
6134 and of his name and address.
6135 (b) Upon reasonable request, the trustee shall provide
6136 the beneficiary with a copy of the terms of the trust which
6137 describe or affect his interest and with relevant information
6138 about the assets of the trust and the particulars relating to
6139 the administration.
6140 (c) Upon reasonable request, a beneficiary is entitled to a
6141 statement of the accounts of the trust annually and on ter-
6142 mination of the trust or change of the trustee.
6143 Section 7-30If. DUTY TO PROVIDE BOND. —  A trustee
6144 need not provide bond to secure performance of his duties
6145 unless required by the terms of the trust, reasonably re-
6146 quested by a beneficiary or found by the court to be neces-
6147 sary to protect the interests of the beneficiaries who are not
6148 able to protect themselves and whose interest otherwise are
6149 not adequately represented. On petition of the trustee or
6150 other interested person the court may excuse a requirement
6151 of bond, reduce the amount of the bond, release the surety,
6152 or permit the substitution of another bond with the same or
6153 different sureties. If bond is required, it shall be filed in the
6154 court of registration or other appropriate court in amounts
6155 and with sureties and liabilities as provided in sections 3-604
6156 and 3-606 of this code relating to bonds of personal repre-
6157 sentatives.
6158 Section 7-305. TRUSTEE’S DUTIES —  APPROPRIATE
6159 PLACE OF ADMINISTRATION —  DEVIATION. —  A trus-



6160 tee is under a continuing duty to administer the trust at a
6161 place appropriate to the purposes of the trust and to its
6162 sound, efficient management. If the principal place of admin-
6163 istration becomes inappropriate for any reason, the court
6164 may enter any order furthering efficient administration and
6165 the interests of beneficiaries, including, if appropriate, release
6166 of registration, removal of the trustee and appointment of a
6167 trustee in another state. Trust provisions relating to the place
6168 of administration and to changes in the place of administra-
6169 tion or of trustee control unless compliance would be con-
6170 trary to efficient administration or the purposes of the trust.
6171 Views of adult beneficiaries shall be given weight in determin-
6172 ing the suitability of the trustee and the place of administra-
6173 tion.
6174 Section 7-306. PERSONAL LIABILITY OF TRUSTEE
6175 TO THIRD PARTIES. —  (a) Unless otherwise provided in
6176 the contract, a trustee is not personally liable on contracts
6177 properly entered into in his fiduciary capacity in the course
6178 of administration of the trust estate unless he fails to reveal
6179 his representative capacity and identify the trust estate in the
6180 contract.
6181 (b) A trustee is personally liable for obligations arising
6182 from ownership or control of property of the trust estate or
6183 for torts committed in the course of administration of the
6184 trust estate only if he is personally at fault.
6185 (c) Claims based on contracts entered into by a trustee
6186 in his fiduciary capacity, on obligations arising from owner-
6187 ship or control of the trust estate, or on torts committed in
6188 the course of trust administration m ay be asserted against
6189 the trust estate by proceeding against the trustee in his
6190 fiduciary capacity, whether or not the trustee is personally
6191 liable therefor.
6192 (d) The question of liability as between the trust estate and
6193 the trustee individually may be determined in a proceeding
6194 for accounting, surcharge or indemnification or other ap-
6195 propriate proceeding.
6196 Section 7-307. LIMITATIONS ON PROCEEDINGS
6197 AGAINST TRUSTEES AFTER FINAL ACCOUNT. — Unless
6198 previously barred by adjudication, consent or limitation, any



6199 claim against a trustee for breach of trust is barred as to any
6200 beneficiary who has received a final account or other state-
6201 ment fully disclosing the matter and showing termination of
6202 the trust relationship between the trustee and the beneficiary
6203 unless a proceeding to assert the claim is commenced within
6204 six (6) months after receipt of the final account or state-
6205 ment. In any event and notwithstanding lack of full dis-
6206 closure a trustee who has issued a final account or statem ent
6207 received by the beneficiary and has informed the beneficiary
6208 of the location and availability of records for his examination
6209 is protected after three (3) years. A beneficiary is deemed to
6210 have received a final account or statem ent if, being an adult,
6211 it is received by him personally or if, being a minor or dis-
6212 abled person, it is received by his representative as described
6213 in subsections (a) (1) and (2) of section 1-403 of this code.
6214 Section 7-1,01. POWERS OF TRUSTEES. —  The powers of
6215 trustees remain as heretofore provided by law.
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