
SENATE 685
By Mr. Aylmer, a petition (accompanied by bill, Senate, No. 685) of

John F. Aylmer for legislation to amend the protective custody law and
providing for arrest for drunkenness in certain cases. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act amending the protective custody law and providing

FOR ARREST FOR DRUNKENNESS IN CERTAIN CASES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 1118 of the General Laws is hereby
2 amended by striking all of section 8 and inserting in place
3 thereof the following section:
4 Section 8. Any person who is incapacitated may be assisted
5 by a police officer with or without his consent to his resi-
-6 dence, to a facility or to a police station. To determine, for
7 purpose of this chapter only, whether or not such person is
8 intoxicated, the police officer may request the person to sub-
-9 mit to reasonable tests of coordination, coherency of speech,

10 and breath.
11 Any person assisted by a police officer to a police station
12 shall have the right, and be informed of said right, to request
13 and be administered a breathalyzer test. Any person who is
14 administered a breathalyzer test shall be presumed intox-
-15 icated if evidence from said test indicates that the percent-
-16 age of alcohol in his blood is ten one hundredths or more and
17 shall be placed in protective custody at a police station or
18 transferred to a facility. Any person who is administered
19 a breathalyzer test, under this section, shall be presumed not
20 to be intoxicated if evidence from said test indicates that the
21 percentage of alcohol in his blood is five one hundredths or
22 less and shall be released from custody forthwith. If any per-
-23 son who is administered a breathalyzer test, under this sec-
-24 tion, and evidence from said test indicates that the percentage
25 of alcohol in his blood is more than five one hundredths and
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26 is less than ten one hundredths there shall be no presumption
made based solely on the breathalyzer test. In such instance
a reasonable test of coordination or speech coherency must
be administered to determine if said person is intoxicated. Only
when such test of coordination or speech coherency indicates
said person is intoxicated shall he be placed in protective
custody at a police station or transferred to a facility.
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Any person presumed intoxicated and to be held in pro-
tective custody at a police station shall, immediately after
such presumption, have the right and be informed of said
right to make one phone call at his own expense and on his
own behalf. Any person assisted by a police officer to a facil-
ity under this section shall have the right to make one phone
call at his own expense on his own behalf and shall be in-
formed forthwith upon arriving at the facility of said right.
The parent or guardian of any person, under the age of eight-
teen, to be held in protective custody at a police station shall
be notified forthwith upon his arrival at said station or as
soon as possible thereafter.
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45 If any incapacitated person is assisted to a police station,

the officer in charge or his designee shall notify forthwith
the nearest facility that the person is being held in protective
custody. If suitable treatment services are available at a
facility, the department shall thereupon arrange for the trans-
portation of the person to the facility in accordance with the
provisions of section seven.
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52 No person assisted to a police station pursuant to this sec-

tion shall be held in protective custody against his will, pro-
vided however, if suitable treatment at a facility is not avail-
able, an incapacitated person may be held in protective cus-
tody at a police station until he is no longer incapacitated or
for a period of not longer than twelve hours, whichever is
shorter. A person held in protective custody during the period
he is incapacitated or during said twelve hours may be ad-
mitted to bail or released in the custody of a relative or friend
on condition that he return to the police station the following
day for further processing, including the signing of a release
in order to eliminate a record of arrest or criminal record.
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A police officer acting in accordance with the provisions of64
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65 this section may use such force, as is reasonably necessary to
66 carry out his authorized responsibilities. If the police officer
67 reasonably believes that his safety or the safety of other per-
-68 sons present so requires, he may search such person and his
69 immediate surroundings, but only to the extent necessary to
70 discover and seize any dangerous weapons which may on that
71 occasion be used against the officer or other person present;
72 provided however that if such person is held in protective
73 custody at a police station all valuables and all articles which
74 may pose a danger to such person or to others may be taken
75 from him for safekeeping and if so taken shall be inventoried.
76 A person assisted to a facility or held in protective custody
77 by the police pursuant to the provisions of this section, shall
78 not be considered to have been arrested or to have been
79 charged with any crime, except as provided for below. An
80 entry of custody shall be made indicating the date, time, place
81 of custody, the assisting officer, the officer in charge, whether
82 the person held in custody exercised his right to make a
83 phone call, whether the person held in custody exercised his
84 right to take a breathalyzer, and the results of the breath-
-85 alyzer test if taken. A statement requesting release, including
86 but not limited to the above information, and in a form ap-
-87 proved by the Attorney General, shall be signed by said per-
-88 son immediately prior to his release from protective cus-
-89 tody. If said person refuses to sign said statement said per-
-90 son shall be arrested for drunkenness under sections 8A
91 through 8E of this chapter.

1 Section 2. Chapter 1118 of the General Laws is hereby
2 further amended by inserting after section 8 the following
3 new section:
4 Section BA. Whoever arrests a person for drunkenness, for
5 refusing to sign a statement of release, as provided for in sec-
-6 tion eight, shall make a complaint against him therefor at
7 the next session of the court having jurisdiction of the case;
8 and such court may proceed to hear and to dispose of the
9 same according to due course of law; and may, if the war-

-10 rant for the arrest, or a summons for the appearance, of the
11 accused for trial, or if the court is satisfied by the report of
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12 its probation officer, or otherwise, the court may thereupon
13 direct that the accused, if still in custody, be released with-
-14 out arraignment; and if not in custody, that further proceed-
-15 ings in the case be suspended or that the complaint be dis-
-16 missed.
17 A person so arrested may, after he has recovered from his
18 intoxication, make a written statement, addressed to the
19 court having jurisdiction of his offense, giving his name and
20 address, setting forth what persons, if any, are dependent
21 upon him for support, his place of employment, if any, and
22 whether he has been arrested for drunkenness within the
23 twelve months next preceding, and requesting to be released
24 from custody; and may deliver said statement to the officer in
25 charge of the place in which he is confined, who shall endorse
26 thereon the name of the arresting officer, and shall transmit
27 such statement to a probation officer of said court. Said pro-
28 bation officer, or his assistants, shall forthwith inquire into

the truth thereof and shall investigate the record of said29
person as to previous similar offenses, and, for the use of the30

31 court having jurisdiction of the case shall endorse on such
32 statement, with his signature, the result of his investigation.
33 The officer for the time being in charge of the place of cus-
34 tody in a town where no probation officer resides forthwith
35 may release, and elsewhere the probation officer or assistant
36 probation officer of the court having jurisdiction of the of-
37 fense may direct the officer in charge of the place of custody
38 forthwith to release, and such officer so in charge shall there-
39 upon release, such arrested person pursuant to his request;
40 provided, that the officer so releasing or directing the release
41 believes that the person arrested has given his true name and
42 address, that he will appear upon a summons, and that he has
43 not four times before been arrested for drunkenness within
44 the preceding twelve months.

Section 3. Chapter 1118 of the General Laws is hereby
further amended by inserting after section 8A the follow-
ing new section:

1
2
3

Section 88. The officer in charge of the place of custody in
which a person arrested for drunkenness is confined shall

4
5
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6 inform him, when he has recovered from his intoxication, of
7 his right to make a written statement and request for release
8 under the preceding section, and an officer making an arrest
9 under the authority of said section shall not be liable for illegal

10 arrest or imprisonment, if the person arrested is so released
11 at his request.

1 Section 4. Chapter 1118 of the General Laws is hereby
2 further amended by inserting after section 8B the following
3 new section:
4 Section BC. A full record shall be kept by every court of
5 each case in which a person is released, as aforesaid, with the
6 statement made by him.

1 Section 5. Chapter 1118 of the General Laws is hereby
2 further amended by inserting after section 8C the following
3 new section;
4 Section BD. A person convicted of drunkenness by the vol-
-5 untary use of intoxicating liquor may be punished by impris-
-6 onment in a jail or house of correction for not more than
7 thirty days; or, if a male, in the state farm, or, if a female, in
8 the reformatory for women, for six months; or by a fine of
9 not more than fifteen dollars; or the judge may place the case

10 on file, or may place the defendant on probation and pre-
-11 scribe the terms thereof, which terms may include the volun-
-12 tary commitment of the defendant for treatment as an alco-
-13 holic under section thirty-five of chapter one hundred and
14 twenty-three or his attendance at a clinic for the treatment
15 of alcoholism for any period.

1 Section 6. Chapter 1118 of the General Laws is hereby
2 further amended by inserting after Section 8D the following
3 new section:
4 Section BE. Probation officers shall assist the courts ap-
-5 pointing them by obtaining and furnishing information rela-
-6 tive to previous arrests, convictions and imprisonments for
7 drunkenness, and such other facts as the court orders rela-
-8 tive to persons accused of drunkenness. They shall keep a
9 full record, well indexed, of each such case which they in-

-10 vestigate, in such form as the court orders.
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Section 7. Chapter 1118 of the General Laws is hereby
further amended by striking out section 10 and inserting in
place thereof the following section:

1
2
3

Section 10. Any person under the age of eighteen who is a
patient at a facility, pursuant to section seven, or held in
protective custody at a police station pursuant to section
eight shall, upon request of his parent or guardian, be re-
leased to the custody of said parent or guardian. All rights
afforded any person under this chapter shall apply to juve-
niles. Any provisions of this chapter requiring the consent
of a person shall, if the person is a juvenile, require the con-
sent of both the minor and his parent or guardian.
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