
SENATE 697

By Mr. Brennan, a petition (accompanied by bill, Senate, No. 697) of
John A. Brennan, Jr., John Droney, John Kerry and another for legislation
relative to pretrial appeals in criminal cases. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act relating to pretrial appeals in criminal cases.
Be it enacted by the Senateand House of Representatives in General

Court assembled, and by the authority of the same, as follows:
1 Chapter 278 of the General Laws is hereby amended by
2 striking out section 28 E and inserting in place thereof the
3 following section:
4 Section 28 E. Pretrial appeals in criminal cases.
5 (A) Appeal. An appeal to the appeals court may be taken
6 by and on behalf of the commonwealth by the attorney gen-
-7 eral or a district attorney from the district court department
8 or the superior court department of the trial court in any
9 criminal case from a decision, judgment or order of the court

10 (1) dismissing an indictment or complaint or (2) allowing a
11 motion to grant appropriate relief under the provisions of
12 section forty-seven A of chapter two hundred and seventy-
-13 seven of the general laws.
14 (B) Interlocutory Appeal. An interlocutory appeal to the
15 appeals court may be taken by and on behalf of the common-
-16 wealth by the attorney general or a district attorney from the
17 district court department or the superior court department of
18 the trial court from a decision, order or judgment of the court
19 suppressing evidence in the case. A decision by the trial court
20 allowing a motion to suppress evidence shall be rendered be-
-21 fore the defendant is placed in jeopardy.
22 (C) Discretionary Interlocutory Review. A party aggrieved
23 by an interlocutory order of a justice of the district court de-
-24 partment or of the superior court department of the trial
25 court may file a petition with the single justice of the appeals
26 court seeking relief from such order. The court may, in its
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27 discretion, reconsider and affirm, modify or annul any such
28 interlocutory order. In such a case there shall be no appeal to
29 the full court from the decision or order of the single justice,
30 but the single justice may reserve and report the case, with or
31 without a decision, to the full court.
32 (D) Costs. Upon written motion supported by affidavit the
33 appellate court may in its discretion determine and approve
34 the payment to the defendant of his costs of appeal under
35 subsections (A), (B) or (C) together with reasonable attor-
36 ney’s fees, to be paid on the order of the trial court upon the
37 entry of a rescript or other order in the case.
38 (E) Claim of Appeal. An appeal under subsection (A), or
39 an interlocutory appeal under subsection (B), shall be taken
40 within three days after the trial judge’s decision, and, in any
41 event, before the defendant has been placed in jeopardy under
42 established rules of law. A petition for interlocutory review
43 under subsection (C) shall be filed with the single justice of
44 the appeals court within two days of the trial judge’s decision
45 or order and in any event before the defendant has been placed
46 in jeopardy under established rules of law.
47 (F) Approval. The approval of the district attorney, the
48 attorney general or a specially designated assistant district
49 attorney or assistant attorney general must be obtained for
50 any appeal under this section. A signed authorization for the
51 appeal must be filed with the trial court and the appropriate
52 appellate court within the time allowed for the appeal under

54 (G) Record. When a stenographic transcript of the pro-
55 ceeding is available it shall constitute a part of the record on
56 appeal.
57 In the case of an appeal under subsection (A) or an inter-
58 locutory appeal under subsection (B), if no such transcript
59 is available the attorney for the commonwealth shall reduce
60 to writing a statement of the proceedings which shall be filed
61 with the trial court. A copy of the statement shall be pro-
62 vided to the defendant who shall have an opportunity to be
63 heard by the trial judge. If found by the trial judge to be
64 conformable to the truth, the statement shall constitute a part
65 of the record on appeal. The trial judge shall make findings

53 this section.
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66 of fact and rulings of law as are necessary to enable the par-
-67 ties to obtain meaningful appellate review.
68 In the case of a petition for interlocutory review under
69 subsection (C) if no transcript is available, it shall be the
70 obligation of the moving party to reduce to writing a state-
-71 ment of the proceedings which shall be filed with the trial
72 court and with the appellate court at the time of the filing of
73 the petition for interlocutory review. The opposing party may
74 file a statement in opposition at any time unless otherwise
75 directed by the single justice.
76 (H) Stay of the Proceedings. In the case of an appeal un-
-77 der subsection (A) or an interlocutory appeal under subsec-
-78 tion (B), trial shall be stayed pending the entry of a rescript
79 from or an order of the appellate court. The defendant may,
80 in the discretion of the court, be released on personal recog-
-81 nizance during the pendency of such an appeal. In any other
82 case under this section trial proceedings shall not be stayed
83 unless the trial judge or a single justice so orders.




