
SENATE 707
By Mr. Brennan, a petition (accompanied by bill, Senate, No. 707) of

John A. Brennan, Jr., John Droney and John Kerry for legislation to fur-
ther regulate business practices for consumer protection. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act further regulating business practices for

CONSUMER PROTECTION.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 3(1) (b) (ii) of chapter 93A as most re-
-2 cently amended by chapter 544 of the acts of 1972 is hereby
3 amended by adding after the words “attorney general” the
4 words “or the district attorney”.

4 “The district attorney may bring an action as provided for
5 in this section whenever he has reason to believe that within
6 his district any person is using or is about to use any method,
7 act, or practice declared by section two to be unlawful if after
8 notifying in writing the Attorney General of his proposed
9 action, the Attorney General fails to assert in writing within

10 fourteen days of notice to him his objection to action proposed
11 by the district attorney as set forth in said notice.
12 When a district attorney brings an action against any per-
-13 son under this section, the court when issuing any order en-
-14 joining that person’s behavior shall enjoin him from using
15 anywhere in the Commonwealth any method, act, or practice
16 declared by section two to be unlawful. When a court makes
17 any order or judgment in an action brought by the district
18 attorney ordering the defendant to make restitution to any
19 person who has suffered any ascertainable loss by reason of
20 defendant’s unlawful acts, the court shall order the district

1 Section 2. The third paragraph of section four of chapter
2 93A is hereby deleted and the following is inserted in its
3 place:
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attorney to make necessary efforts to compensate consumers
similarly situated in the Commonwealth.
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Any law enforcement officer receiving notice of any alleged
violation of this chapter or any violation of an injunction or
order issued in an action brought under this section shall
immediately forward written notice of the same together with
any information that he may have to the district attorney for
his district. The district attorney shall then forward all such
notices of the same together with any other information that
he may have to the office of the attorney general”.
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Section 3. The last sentence of section 4 of said chapter
93A is hereby amended by adding after the words “attorney
general” the words “or the district attorney”.
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Section 4. The first sentence of section 5 of said chapter
93A is hereby amended by adding after the words “the at-
torney general” the words “or the district attorney”.
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Section 5. The fourth sentence of section 5 of said chapter
93A is hereby amended by adding after the words “the attor-
ney general” the words “or the district attorney”.
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Section 6. The last sentence of section 5 of said chapter
93A is hereby amended by striking the period and adding the
words “or the district attorney”.
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1 Section 7. Section 6 (1) of said chapter 93A is hereby
amended by adding after the word “chapter” in the first sen-
tence the following: “or a district attorney, whenever he
believes a person has engaged in or is engaging in any such
method, act, or practice within his district”.
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1 Section 8. Section 6 (1) of said chapter 93A is hereby
amended by striking the last sentence and inserting in place
thereof the following: —“such testimony and examination if
conducted by the attorney general shall take place in the
county where such person resides or has a place of business or,
if the person is a non-resident or has no place of business
within the commonwealth, in Suffolk County.
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8 If such testimony is taken or examination is conducted by

a district attorney it may take place in any of the places9
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10 enumerated in the preceding sentence, or in the county within
11 the district attorney’s district in which it appears, as set out
12 in the notice described in paragraph (2) and (4) of this sec-
-13 tion, that the cause for such testimony or examination has
14 arisen.
15 The district attorney shall inform the attorney general of
16 any investigation and all proceedings taken pursuant to this
17 section by delivering to the attorney general a copy of any
18 notice served pursuant to this section.

1 Section 9. Section 6 (2) of said chapter 93A is hereby
2 amended by adding after the words “the attorney general” the
3 words “or the district attorney”.

1 Section 10. Section 6 (4) of said chapter 93A is hereby
2 amended by adding after the words “the attorney general’s
3 staff” the words “or the district attorney’s staff”.

1 Section 11. Section 6 (6) of said chapter 93A is hereby
2 amended by adding after the words “the attorney general” the
3 words “or the district attorney”.

1 Section 12. The second paragraph of section 7of said
2 chapter 93A is hereby amended by striking the first sentence
3 and inserting, in place thereof the following:
4 “the attorney general or the district attorney may file in the
5 superior court of the county in which such person resides or
6 has his principal place of business, or of Suffolk County if such
7 person is a non-resident or has no principal place of business
8 in the commonwealth or of the county where such testimony
9 or examination is to take place as set out in the notice de-

-10 scribed in paragraph (2) and (4) of section 6 of this chapter
11 or any county adjoining thereto, and served upon such per-
-12 son, in the same manner as provided for in section 6, a peti-
-13 tion for an order of such court for the enforcement of this
14 section and of section six. Any disobedience of any final order
15 entered under this section by any court shall be punished as
16 a contempt thereof.

1 Section 13. Section 10 of said chapter 93A is hereby
2 amended by striking the first paragraph and inserting in place
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thereof the following: —“upon commencement of any action
brought under section 9, the clerk of the court shall mail a
copy of the bill in equity to the attorney general and to the
district attorney in whose district the action is brought, and,
upon entry of any judgment or decree, the attorney general
and/or the said district attorney shall have standing to inter-
vene as a party in such action”.
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Section 1. Presently, Section 3(1) (b) (ii) of c.93A, in its

convoluted way, imposes an affirmative obligation upon the
attorney general to notify the F.T.C. of his intentions to bring
action against any person. Section one of the proposed bill
places a similar requirement on the district attorney in order
to provide for Federal, State, and local coordination.
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DISCUSSION:

Section 2. The proposed language operates as a clearance
provision to insure that the attorney general will be informed
of any action contemplated by the district attorneys in the
area of consumer protection. Furthermore, it continues to re-
quire that district attorneys notify the attorney general in
writing of any violations of C.93A which have come to their
attention whether or not any legal action is contemplated. Of
course, it also gives the attorney general the option either to
pre-empt or coordinate activities with the district attorney.
However, the attorney general already has such power pursu-
ant to G.L. c.12, §27. At least the proposed language requires
the attorney general to set forth reasons for his decisions in
writing. This requirement protects the district attorney from
arbitrary action by the attorney general. The language in
section two of the proposed amendment also operates to pre-
vent a court from insisting that any temporary restraining
order, preliminary, or permanent injunction issued pursuant to
section four of C.93A be limited to enjoining wrongdoing by
the defendant solely in the county where the district attorney
has jurisdiction. Presently, when the attorney general brings
an action to enjoin a defendant’s behavior, he asks the court
to enjoin such behavior wherever it may occur within the
Commonwealth. Unless the court will allow the district at-
torneys to enjoin a defendant’s behavior statewide, then the
defendant will have the option to move his operation to an-
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42 other county without violating the terms of the injunction.
43 Thus, either the district attorney in this second county must
44 proceed against the defendant or the attorney general must
45 institute suit seeking to enjoin the defendant’s behavior state-
-46 wide. Such a result is inefficient use of resources because
47 it requires duplicative efforts by multiple law enforcement
48 groups.
49 Finally, language in section two of the proposed amendment
50 operates to prevent any district attorney from seeking resti-
-51 tution only for the residents of his county. Presently, when
52 the attorney general brings an action seeking restitution, he
53 divides the money recovered from the defendant among all
54 similarly situated consumers of the Commonwealth. No one
55 group recovers more than any other group. It would be
56 highly questionable to create a consumer protection bill that
57 would allow a race to the court house by the various district
58 attorneys to be the basis of recovery by one group of con-
-59 sumers at the expense of similarly wronged consumers.
60 Sections 3, if, 5, 6, 7, 9, 10, and 11. The above sections give
61 the district attorney, within his district, concurrent powers
62 with the attorney general by inserting the words “district
63 attorney”.
64 Section 8. The language of the proposed amendment allows
65 the district attorney to take testimony and conduct examina-
-66 tions in his county where the person being investigated is a
67 non-resident or has no place of business within the Common-
-68 wealth.
69 Section eight of the proposed amendment also requires the
70 district attorney to forward to the attorney general any notice
71 sent pursuant to c.93A, §6. The reason for this requirement
72 is to insure that the attorney general is in a position to lend
73 his expertise on the legal issues relating to the C.I.D. when a
74 defendant’s attorney challenges in court the form and scope
75 of the civil investigative demands (C.1.D.) issued pursuant to
76 G.L. c.93A, §6. This amendement prevents the very real pos-
-77 sibility that the various district attorneys will differ in their
78 legal interpretation of the form and scope of the C.I.D.
79 Section 12. Section 12 allows the district attorney to file in
80 the superior court for his county motions for a civil penalty
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81 or contempt action against a defendant who tries to evade a
82 civil investigative demand, if the defendant is a non-resident
83 of the Commonwealth or has no principal place of business in
84 the Commonwealth.
85 Section 13. Section 13 provides notice to the district at-
-86 tomey when a private party files an action under c.93A, §9.
87 In this way, the district attorney can gather additional evi-
-88 dence of unfair practices of persons within his county. The
89 section also makes clear that the district attorney may inter-
-90 vene in any action filed in his county in which their court has
91 entered any judgment or decree.






