
SENATE 709
By Mr. Brennan, a petition (accompanied by bill, Senate, No. 7Q9) of

John A. Brennan, Jr., John Droney, John Kerry and another for legislation
relative to the elimination of the trial de novo system. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act for the eliminating of the trial de novo system.

Be it emoted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 218 of the General Laws is hereby
2 amended by striking out section 26A, as most recently amend-
-3 ed by section 188 of chapter 478 of the acts of 1978, and in-
-4 sorting in place thereof the following section:
5 Section 26A. Election of Trial by Jury
6 Any person charged with an offense under the jurisdiction
7 of the District Courts as described in section twenty-six of
8 chapter two hundred and eighteen of the General Laws shall
9 have the right to claim either a trial by jury in the district

10 court or a trial before the district court sitting without a jury.
11 Requests for trial by jury shall be filed with the court in
12 writing, not later then ten days after the defendant is ar-
-13 raigned except that the court may, for good cause shown, ex-
-14 tend the time within which a request for trial by jury may be
15 filed. In the event a defendant is not represented by counsel
16 at arraignment, the court shall enter a trial by jury request
17 on the defendant’s behalf. A defendant who has filed a timely
18 request for a trial by jury, shall, unless he pleads guilty or
19 executes a written waiver of trial by jury, be tried by the dis-
-20 trict court sitting with a juryof six.

1 Section 2. Section 27 of chapter 218 of the General Laws
2 is hereby amended by striking the entire sentence therein
3 and by inserting in place thereof, the following;
4 Section 27. Waiver of Trial by Jury
5 A defendant who fails to file a request for trial by jury as
6 required by the preceding section of this chapter shall be
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7
8

deemed to have waived his right to trial by jury and shall be
tried by the district court sitting without a jury.

1
2
3

Section 3. Section 27A of said 218 of the General Laws is
hereby amended by striking out the first, second and third
paragraphs and inserting in place thereof the following para-
graphs;4

(a) Every division of the district court department is au-
thorized to hold jury-of-six session for the purpose of hearing
complaints brought in the several divisions of criminal of-
fenses over which the district court has original jurisdiction
under the provisions of section twenty-six. The Boston mu-
nicipal court department shall also be so authorized for the
purpose of hearing complaints brought in said Boston mu-
nicipal court department, or in divisions of the district court
department in Suffolk County.
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(b) The administrative justice for the district court de-
partment shall designate at least one division in each county
for the purpose of hearing jury-of-six trials; except that said
jury trials of complaints brought in the divisions within Suf-
folk County shall be held in Boston municipal court depart-
ment or district courts in Suffolk County or with the approval
of the administrative justice, may be held in such district
courts the judicial districts of which adjoin Suffolk County
as are designated by said administrative justice; and jury-of-
six trials in the divisions for Dukes County and Nantucket
County may be held in Barnstable County or Bristol County;
and provided further that, with the approval of the admin-
istrative justice for the superior court department, facilities
of said superior court may be designated by the chief admin-
istrative justice of the trial court for jury trials from divisions
of the district court department or from the Boston municipal
court department.

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31 (c) If the division of the district court department in which
the complaint was brought does not have a jury session, the
clerk shall forthwith transmit to the clerk of the division des-
ignated by the administrative justice for the district court
department to hold sessions a copy of the complaint and
record, the original recognizances, a list of the witnesses, the
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37 appearances of the attorney for the defendant, if any is en-
-38 tered, the report relating to the mental condition of the de-
-39 fendant, if such report has been filed under the provisions of
40 section fifteen of chapter one hundred and twenty-three, and
41 no other papers need be transmitted.

1 Section 4. Section 27A of chapter 218 of the GeneralLaws
2 is hereby further amended by striking out the seventh and
3 eighth paragraphs and inserting in place thereof the following
4 paragraphs;
5 (g) the district attorney for the district in which the al-
-6 leged offense of offenses accused shall appear for the com-
-7 monwealth in all cases. The administrative justices for the
8 district court department and the Boston municipal court
9 department shall arrange for the sittings of the jury sessions

10 of their respective departments and shall assign justices
11 thereto, to the end that speedy trials may be provided.
12 (h) All proceedings in the district court department after
13 arraignment shall be recorded by stenographic, electronic, or
14 such devices as the chief administrative justice of the trial
15 court, with the approval of the justices of the supreme judi-
-16 cial court, shall by rule prescribe. Upon the request of a party,
17 and his payment to the court of the fee fixed by the adminis-
-18 trative justice of the district court department, the court shall
19 furnish to him a record of the proceedings of any part thereof.
20 The court shall furnish an indigent defendant a transcript free
21 of charge.

1 Section 5. Section 27A of chapter 218 of the GeneralLaws
2 is hereby further amended by adding the following para-
-3 graphs:

4 (j) If a defendant is found guilty by a jury or by a division
5 of the district court department sitting without a jury, said
6 division shall impose final judgment. The divisions of the
7 district court department shall not have the right to punish
8 by imprisonment in state prison.

1 Section 6. Chapter 218 of the General Laws is hereby
2 further amended by adding the following new section:
3 Section 278. Appeal from District Court Convictions
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4 A defendant who has been convicted of a felony and upon
5 whom judgment and sentence has been imposed by a division
6 of the district court department, may seek review by the ap-
-7 peals court by a bill of exceptions, appeal, report, or in any
8 other manner provided by law for the review of convictions in
9 the superior court.
1 Section 7. Chapter 218 of the General Laws is hereby fur-
-2 ther amendedby adding the following new section:
3 Section 27C. Transmission of Papers on Appeal
4 Upon such appeal the clerk of the division of the district
5 court department wherein the case was tried, shall transmit
6 to the clerk of the court to which an appeal has been taken
7 under section twenty-seven B a copy of the complaint and any
8 record of conviction, the original recognizance, a list of the
9 witnesses, the appearance of the attorney for the defendant,

10 if any is entered, and a statement of the expense; and no other
11 papers need be transmitted.

1 Section 8. Section 30 of chapter 218 of the General Laws,
2 as most recently amended by section 25 of chapter 888 of the
3 acts of 1970, is hereby amended by striking out the first sen-
4 tence of said section and inserting in place thereof the follow-
5 ing two sentences;

6 They shall commit or bind over for trial in the superior
7 court persons brought before them who appear to be guilty
8 of crimes not within their final jurisdiction. Notwithstanding
9 the provisions of section 26A, they may so commit or bind

10 persons brought before them who appear to be guilty of crimes
11 within their final jurisdiction, whether or not such persons
12 have filed a request for jury trial, provided that such persons
13 shall be committed or bound over before they have been placed
14 in jeopardy under established rules of law.

1 Section 9. Section 21 of chapter 218 of the General Laws is
2 hereby repealed.
1 Section 10. Section 26A of chapter 234 of the General
2 Laws, as inserted by chapter 428 of the acts of 1945, is hereby
3 amended by striking out from the first line of the first sen-
-4 tence the words: “in the superior court.”
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V

1 Section 11. Section 4of chapter 275 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out the second sentence and inserting in place
4 thereof the following sentence: —He may appeal as in other
5 criminal cases.

1 Section 12. Section 58 of chapter 276 of the General Laws,
2 as most recently amended by section 286 of chapter 47 of the
3 acts of 1978, is hereby amended by striking out from the first
4 sentence of the fifth paragraph the words: “either because the
5 defendant has appeals or” and inserting in place thereof the
6 words: because the defendant.

1 Section 13. Section 65 of chapter 276 of the General Laws,
2 as most recently amended by section 287 of chapter 478 of the
3 acts of 1978, is hereby amended by striking out from the sec-
-4 ond sentence the words “and before the jury session to prose-
-5 cute an appeal on said charge or” and inserting in place thereof
6 the words: and before the superior court to answer to any in-
-7 dictment which may be returned against him.

1 Section 14. The fourth paragraph of section 47A of chap-
-2 ter 277 of the General Laws is hereby amended by striking
3 out the section sentence, added by section 298 of chapter 478
4 of the acts of 1978.

1 Section 15. Sections 18, 19, 20, 22, 24, 25 and 26 of chapter
2 278 of the GeneralLaws are hereby repealed.

1 Section 16. Section 28 of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out said section and inserting in place thereof the
4 following section:
5 Section 28. Appeal to Supreme Judicial Court
6 A defendant aggrieved by a judgment founded upon matter
7 of law apparent upon the record in any criminal proceeding
8 may appeal therefrom to the supreme judicial court or to the
9 appeals court.
1 Section 17. Chapter 278 of the General Laws is hereby
2 amended by striking out section 28 E and inserting in place
3 thereof the following section:
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(A) Appeal. An appeal to the appeals court may be taken
6 by and on behalf of the commonwealth by the attorney general
7 or the district attorney from the district court department or
8 the superior court department of the trial court in any crimi-
9 nal case from a decision, judgment or order of the court (1)

10 dismissing an indictment or complaint or (2) allowing a mo-
ll tion to grant appropriate relief under the provisions of section
12 forty-seven A of chapter two hundred and seventy-seven of
13 the general laws.
14 (B) Interlocutory Appeal. An interlocutory appeal to the
15 appeals court may be taken by and on behalf of the common-
16 wealth by the attorney general or a district attorney from
17 the district court department or the superior court department
18 of the trial court from a decision, order or judgment of the
19 court suppressing evidence in the case. A decision by the
20 trial court allowing a motion to suppress evidence shall be
21 rendered before the defendant is placed in jeopardy.
22 (C) Discretionary Interlocutory Review. A party aggrieved
23 by an interlocutory order of a justice of the district court de-
24 partment or of the superior court department of the trial
25 court may file a petition with the single justice of the appeals
26 court seeking relief from such order. The court may, in its
27 discretion, reconsider and affirm, modify or annul any such
28 interlocutory order. In such case there shall be no appeal to
29 the full court from the decision or order of the single justice,
30 but the single justice may reserve and report the case, with or
31 without a decision, to the full court.
32 (D) Costs. Upon written motion supported by affidavit the
33 appellate court may in its discretion determine and approve
34 the payment to the defendant of his costs of appeal under
35 subsections (A), (B) or (C) together with reasonable attor-
-36 ney’s fees, to be paid on the order of the trial court upon the
37 entry of a rescript or other order in the case.
38 (E) Claim of Appeal. An appeal under subsection (A), or
39 an interlocutory appeal under subsection (B), shall be taken
40 within three days after the trial judge’s decision, and, in any
41 event, before the defendant has been placed in jeopardy under
42 established rules of law. A petition for interlocutory review

4 Section 28E. Pretrial appeals in criminal cases.
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43 under subsection (C) shall be filed with the single justice of
44 the appeals court within two days of the trial judge’s decision
45 or order and in any event before the defendant has been placed
46 in jeopardy under established rules of law.
47 (F) Approval. The approval of the district attorney, the
48 attorney general or a specially designated assistant district
49 attorney or assistant attorney general must be obtained for
50 any appeal under this section. A signed authorization for the
51 appeal must be filed with the trial court and the appropriate
52 appellate court within the time allowed for the appeal under
53 this section.
54 (G) Record. When a stenographic transcript of the pro-
-55 ceeding is available it shall constitute a part of the record on
56 appeal.
57 In the case of an appeal under subsection (A) or an inter-
-58 locutory appeal under subsection (B), if no such transcript
59 is available the attorney for the commonwealth shall reduce
60 to writing a statement of the proceedings which shall be filed
61 with the trial court. A copy of the statement shall be provided
62 to the defendant who shall have an opportunity to be heard
63 by the trial judge. If found by the trial judge to be conform-
-64 able to the truth, the statement shall constitute a part of the
65 record on appeal. The trial judge shall make findings of fact
66 and rulings or law as are necessary to enable the parties to
67 obtain meaningful appellate review.
68 In the case of a petition for interlocutory review under sub-
-69 section (C) if no transcript is available, it shall be the obli-
-70 gation of the moving party to reduce to writing a statement
71 of the proceedings which shall be filed with the trial court
72 and with the appellate court at the time of the filing of the
73 petition for interlocutory review. The opposing party may
74 file a statement in opposition at any time unless otherwise
75 directed by the single justice.
76 (H) Stay of the proceedings. In the case of an appeal un-
-77 der subsection (A) or an interlocutory appeal under subsection
78 (B), trial shall be stayed pending the entry of a rescript from
79 or an order of the appellate court. The defendant may, in the
80 discretion of the court, be released on personal recognizance
81 during the pendency of such an appeal. In any other case
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82 under this section trial proceedings shall not be stayed unless
83 the trial judge or a single justice so orders.

1 Section 18. Section 29 of chapter 278 of the General Laws,
2 as most recently amended by striking out said section and in-
-3 sorting in place thereof the following section;
4 Section 20. If it appears that justice may not have been
5 done, a justice of the court which imposed sentence may at
6 any time, upon motion of the defendant in writing, grant a
7 new trial.

1 Section 19. Section 29C of chapter 278 of the General
2 Laws, as inserted by section 2 of chapter 310 of the acts of
3 1962, is hereby amended by striking out from the first line
4 the words: “the superior.”

1 Section 20. Section 30 of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out from the first line the words: “of a person
4 convicted,” and inserting in place thereof the following words:
5 “in the district court or.”

1 Section 21. Section 30A of chapter 278 of the General
2 Laws, as inserted by chapter 258 of the acts of 1964, is hereby
3 amended by striking out from the first and second lines the
4 words: “in the superior court.”

1 Section 22. Section 31 of chapter 278 of the General Laws,
2 as amended by chapter 384 of the acts of 1953, is hereby
3 amended by striking out the first sentence of said section and
4 inserting in place thereof the following sentence;
5 Exceptions may be alleged by a defendant in a criminal case
6 who is aggrieved by an opinion, ruling, direction or judgment
7 rendered upon any question of law arising in any proceedings
8 or trial of such case or upon a motion for a new trial but not
9 upon a plea in abatement; provided that exceptions, alleged in

10 any proceedings or trial upon an indictment for murder or
11 manslaughter, or, on request of either party made within
12 twenty days after verdict or the disposition of a motion for a
13 new trial as the case may be, upon an indictment or complaint
14 for any other crime, shall be governed by sections thirty-three
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15 A to thirty-three H, inclusive, and no bill of exceptions shall
16 be entered or considered in the appeals court or in the supreme
17 judicial court in any such proceedings or trial or motion for
18 a new trial.

1 Section 23. Section 32 of chapter 278 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out said section and inserting in place thereof the
4 following section:
5 Section 32. If the defendant neglects to enter his appeal,
6 exceptions or report in the supreme judicial court or in the
7 appeals court, or neglects to take the necessary measures for
8 the hearing of the cause in the supreme judicial court or in
9 the appeals court, the trial court may, upon the application of

10 the district attorney and after notice, order that the appeal,
11 exceptions or report be dismissed and that the judgment, opin-
-12 ion, ruling or order appealed from excepted to or reported by
13 affirmed.

1 Section 24. Section 33 of chapter 278 of the General Laws,
2 as amended by section 308 chapter 428 of the acts of 1978, is
3 hereby amended by striking out the first sentence of said
4 section and inserting in place thereof the following sentence:
5 Copies and papers relative to a question of law which arises
6 in a criminal case upon appeal, exception, report or otherwise
7 shall be prepared by the clerk of the court at the expense of
8 the Commonwealth and shall thereupon be transmitted to and
9 entered in the law docket of the supreme judicial court for the

10 Commonwealth, or for the proper county or of the appeals
11 court as soon as may be after such question of law has been
12 reserved and duly made matter of record in the trial court.
1 Section 25. Section 33A of chapter 278 of the General
2 Laws, as most recently amended by chapter 540 of the acts
3 of 1974, is hereby amended by striking from the first and
4 second lines of the first paragraph the words “felony and for
5 any misdemeanor tried with a felony” and inserting in place
6 thereof the word “crime,” and by striking from the third and
7 fourth lines of the second paragraph the words “felony, and
8 a misdemeanor tried with such felony”and by inserting in
9 place thereof the word “crime.”
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Section 26. Section 338 of chapter 278 of the General
Laws, as most recently amended by chapter 352 of the acts
of 1955, is hereby amended by striking from the first and
second lines the words “another felony and a misdemeanor
tried with it” and by inserting in place thereof the words
“any other crime.”

1
9

oo
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5
6

Section 27. Section 33E of chapter 278 of the General
Laws, as most recently amended by chapter 457 of the acts of
1974, is hereby amended by striking from the third line of the
first paragraph the words “superior court” and inserting in
place thereof the words “trial court,” by inserting on the fifth
line, after the words “on appeal,” the words “to the appeal
court,” and by striking from the last sentence of the first
paragraph the words “The Supreme Judicial Court” and in-
serting in place thereof the words “The Appeals Court or the
Supreme Judicial Court.”
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1 Section 28. Section 33F of chapter 278 of the General
Laws, as appearing in the Tercentenary Edition, is hereby
amended by striking out from the third line the words “supe-
rior court” and inserting in place thereof the words “trial
court,” and further by striking wherever applicable, the words
“supreme judicial court” and inserting the words “appeals
court or the supreme judicial court.”
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1 Section 29. Section 2 of chapter 280 of the General Laws,
as most recently amended by Chapter 319 of the acts of 1953,
is hereby amended by striking out the first sentence of said
section and inserting in place thereof the following sen-
tence:

2
3
4
5
6 “A fine or forfeiture imposed by the superior court shall,

except as otherwise provided, be paid over to the treasurer of
the court where proceedings in which the fine or forfeiture
was imposed, was tried, or in Suffolk County to the collection
of Boston.

7
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Section 30. This act shall take effect on January 1,1980.1






