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SENATE 732
By Mr. Hall, a petition (accompanied by bill, Senate, No. 732) of

Robert A. Hall, John H. Fitzpatrick and Robert C. Buell for legislation
relative to product liability. The Judiciary.
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In the Year One Thousand Nine Hundred and Seventy-nine.

An Act relative to product liability.

1 Section 1. Section 2A of chapter two hundred and sixty of
2 the General Laws, as most recently amended by chapter seven
3 hundred and seventy-seven of the acts of nineteen hundred
4 and seventy-three, is hereby further amended by adding the
5 following paragraphs:
6 Notwithstanding the foregoing, any action to recover dam-
-7 ages to the person or to real or personal property caused by
8 any product in a defective condition, whether based upon
9 negligence, implied warranty, or strict liability in tort must

10 be commenced within ten years after the date the product
11 was first purchased for use or consumption.
12 For purposes of this section, a product shall be first pur-
-13 chased for use or consumption on the date upon which such
14 product is sold to its initial user or consumer. If the product
15 is intended to be the subject of a lease or bailment, the product
16 shall be deemed to have been first purchased for use or con-
-17 sumption on the date upon which such product is sold to the
18 initial lessor or bailor.
19 For purposes of this section, a product shall be deemed to
20 be in a defective condition only where the product is, at the
21 time it leaves the seller’s control, in a condition not contem-
-22 plated by the initial consumer or user, which will be unreason-
-23 ably dangerous to him, including but not limited to conditions
24 arising out of the design, inspection, testing or manufacture
25 of a product, or any other defect of whatsoever kind of nature
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26 in a product, or arising out of any alleged failure to warn re-
garding a product, or arising out of any alleged failure to
properly instruct in the use of a product.
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1 Section 2. Chapter two hundred and thirty-one of the Gen-
eral Laws is hereby amended by inserting after Section 85P
the following sections:
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Section 85Q. No manufacturer or seller of a product shall
be liable to any person for any injury, death, or property or
other damage caused by the plan or design, or methods,
standards and techniques of manufacturing, inspecting and
testing of a product where the plan, design, methods, stand-
ards, techniques of manufacturing, inspecting and testing
were prepared and used in conformity with the generally rec-
ognized and prevailing state of the art in existence at the
time such plan, design, methods, standards and techniques
were prepared or used. This provision applies whether the
theory of liability asserted is negligence, breach of implied
warranty, or strict liability in tort.
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16 For purposes of this section, state of the art shall mean

technical knowledge, or other knowledge or techniques, in
design, theory, knowledge or philosophy, in labeling or pack-
aging, in warnings or instructions for use of a product, in test-
ing procedures, in inspection procedures, or in manufacturing
knowledge, techniques or processes.
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Section 85R. No manufacturer or seller of a product shall
be liable to any person for any injury, death or property or
other damage caused by the plan or design, or methods, stand-
ards and techniques of manufacturing, inspecting and testing
of a product where the plan, design, methods, standards and
techniques of manufacturing, inspecting and testing were pre-
pared and used in conformity with the generally recognized
and prevailing standards and practices in the industry in exis-
tence at the time such plan, design, methods, standards, and
techniques were prepared or used. This provision applies
whether the theory of liability asserted is negligence, breach
of implied warranty, or strict liability in tort.
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34 For purposes of this section, standards shall include any

code, statute, standard, rule or regulation adopted or promul-
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36 gated by the United States, by any State, by any political sub-
-37 division thereof, or by any agency of the foregoing which
38 relates to the design, testing, inspection , manufacture, warn-
-39 ings, labeling or instructions for use of the defective product
40 or any similar product. Standards shall also include any code,
41 standard, rule or regulation adopted or promulgated by any
42 trade association or other organization which is generally rec-
-43 ognized or relied upon by the public or by persons in that par-
-44 ticular occupation or industry and which relates to the design,
45 testing, inspection, manufacture, warning, labeling or instruc-
-46 tions for use of the defective product or any similar product.
47 Section 85S. No manufacturer or seller of a product shall
48 be liable for any injury, death or property or other damage
49 sustained by reason of a defect in a product, or an alleged fail-
-50 ure to warn or protect against a danger or hazard in the use
51 or misuse of such product, or an alleged failure to properly in-
-52 struct in the use of such product, where a substantial cause of
53 the injury, death or damage was an alteration or modification
54 of such product, which was made subsequent to the manu-
-55 facturing or sale by the manufacturer or seller against whom
56 claim is made or suit is brought, unless such alteration or
57 modification was made with the consent of and according to
58 instructions or specifications provided by the manufacturer
59 or seller. This provision applies whether the theory of liability
60 asserted is negligence, breach of implied warranty or strict
61 liability in tort.
62 Section 85T. No manufacturer or seller shall be liable for
63 any injury, death or property or other damage sustained by
64 reason of an alleged defect in such product, or an alleged
65 failure to warn or protect against a danger or hazard in the
66 use or misuse of such product, or an alleged failure to properly
67 instruct in the use of such product, if, at the time of delivery
68 of the product to its original purchaser or user, the manu-
-69 facturer or seller provided pamphlets, booklets, labels, inserts
70 or other written warnings with or on the product containing
71 notice of a material risk of injury or death arising out of the
72 use of the product, and which set forth instructions as to
73 proper use of the product. This provision applies whether the
74 theory of liability asserted is negligence, breach of implied
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75 warranty, or strict liability.
76 Section 85U. For purposes of sections 85Q, 85R, 85S, and
77 85T of this chapter, seller shall include a wholesaler or dis-
-78 tributor, and shall mean an individual or entity that is reg-
-79 ularly engaged in the business of selling such a product,
80 whether such sale is for resale by the purchaser, or is for use
81 or consumption by the purchaser. Seller shall also include a
82 lessor or bailor that is engaged in the business of entering into
83 agreements for the lease or bailment of a product.

1 Section 3. This act shall apply to causes of action com-
-2 menced on or after the effective date hereof.


