
SENATE 881
By Mr. Sisitsky, a petition (accompanied by bill, Senate, No. 881) of

Alan D. Sisitsky and Samuel Rotondi for legislation to amend procedures
for the care and protection of children. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act amending procedures for the care and protection

OF CHILDREN.

Be itenacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 26 of Chapter 119, as most recently
2 amended by Section 3 of Chapter 1073 of the Acts of 1973, is
3 hereby further amended by striking Section 26 and substitut-
-4 ingthe following:
5 If the child is identified by the court and it appears that
6 the precept and summons have been duly and legally served,
7 that said notice has been issued to the department and said
8 report is received, the court may excuse the child from the
9 hearing and shall proceed to hear theevidence.

10 If the court finds by clear and convincing evidence that a
11 substantial harm or immediate and substantial risk of harm
12 does exist to the health of the child from the acts or omis-
-13 sions of his parents, guardian or other custodian, it shall ad-
-14 judge that the child is in need of care and protection. The
15 judgment shall include a statement identifying the specific
16 nature of said harm or risk of harm.
17 The goal of any proceedings under this section shall be to
18 preserve the integrity of the family. To that end, the court
19 shall determine what reasonable steps exist to protect the
20 child from said harm or risk of harm without removing the
21 child from the custody of his parents, guardian or other cus-
-22 todian; and shall make one of the following orders of disposi-
-23 tion:
24 a) When the court finds such reasonable steps do exist, it
25 shall permit the child to remain in the custody of his par-
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26 ents, guardian or other custodian subject to the supervision

27 of the court and shall order that said steps be taken. When
28 a child is permitted to remain in his/her home, the depart-
-29 ment shall develop with the parent a specific plan detailing
30 any changes in parental behavior or home conditions that
31 must be made in order to protect the child. The plan shall
32 also specify the services that will be provided to the parent
33 and/or the child to insure that the child will be protected.
34 This plan shall be developed by the time of the hearing or
35 within two weeks thereafter. A copy of the plan shall be
36 submitted to the court if the plan is not presented at the hear-
-37 ing. If there is a dispute regarding any aspect of the plan,
38 final resolution shall be by the court. The court shall hold a
39 hearing not less than once every six months to determine
40 whether the harm or risk of harm identified by the court
41 continues to exist and to review the steps taken to protect
42 the child. At least fourteen days prior to such review hearing
43 the agency providing services to the child and parents must
44 submit to the court a supplemental report indicating the sen-
-45 ices and make a further dispositional recommendation; copies
46 of this report must also be sent to all parties and their coun-
-47 sel. The parents, unless they are physically unable to do so,
48 and a representative of the agency providing the services, is
49 required to attend each six-month review hearing. The court
50 may also require or permit the attendance of any other neces-
-51 sary persons.
52 b) If the court finds no reasonable steps exist, it may trans-
-53 fer temporary legal custody to:
54 i. any individual who is found, after study by the investi-
-55 gator, to be qualified to give care to the child;
56 ii. any agency or other private organization licensed or
57 otherwise authorized by law to receive and provide care for
58 the child;
59 iii. the Department of Social Services.
60 During the period of temporary legal custody, the goal shall
61 be to reunite the family. At the outset of the period of tem-
-62 porary legal custody, the party to whom the temporary legal
63 custody is transferred, if an agency or the department, or the
64 probation officer, if the party is a person, shall submit to the
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65 court a plan setting forth the specific steps which will be
66 taken to achieve the goal. This plan shall specify where the
67 child will be placed, what steps will be taken to return the
68 child home, and what actions the agency will take to main-
-69 tain parent-child ties. Whenever possible, this plan shall be
70 developed in consultation with the parent, who will be en-
-71 couraged to help in the placement. If there is a dispute re-
-72 garding any aspect of the plan, final resolution shall be by
73 the court.
74 1. The plan shall specify what services the parents will re-
-75 ceive in order to enable them to resume custody and what
76 actions the parents must take in order to resume custody.
77 2. The plan shall provide for the maximum parent-child
78 contact possible, unless the court finds that visitation should
79 be limited because it will be seriously detrimental to the child.
80 3. A child generally will be placed as close to home as pos-
-81 sible, preferably in his/her own neighborhood, unless the court
82 finds that placement at a greater distance is necessary to pro-
-83 mote the child’s well-being.
84 The court shall hold a hearing not less than once every six
85 months to determine whether the harm or risk of harm iden-
-86 tified by the court continues to exist and to review the steps
87 taken to protect the child.
88 At least fourteen days prior to such review hearing the
89 agency providing services to the child and parent must sub-
-90 mit to the court a supplemental report indicating the services
91 offered to the parents and the child, the impact of such serv-
-92 ices and make a further dispositional recommendation; copies
93 of this report must also be sent to all parties and their coun-
-94 sel. The parents, unless they are physically unable to do so,
95 and a representative of the agency providing services, is re-
-96 quired to attend each six-month review hearing. The court
97 may also require or permit the attendance of any other neces-
-98 sary persons.
99 c) After the initial hearing on the merits, if the court finds

100 it would be impossible to preserve the unity of the family and
101 that the permanent separation of parent and child is strictly
102 necessary, the court shall state in writing its reasons therefor
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and may enter a permanent order with reference to the care
and custody of the child.

103
104

d) If, more than 12 months after transfer of temporary
legal custody, the court finds that the harm or risk of harm
identified by the court continues to exist and that the steps
set forth in the plan submitted to the court have been taken,
the court may make such permanent order with reference to
the care and custody of the child as may conduce to the child’s
best interests. In determining the child’s best interests, the
court shall consider the likelihood of the child’s return to the
custody of the parents, guardian or other custodian and the
child’s need for continuity of care. The permanent order may
be reviewed at any time upon motion of the parent, child,
petitioner, agency, or person with custody, or the Department
of Social Services. The court may, in its discretion, require
the agency with custody of the child or the department of
social services to file periodic written reports and service plans
concerning the child and family. If the child is placed in a
foster home or group care facility, the permanent order shall
be automatically reviewed every twelve months.
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e) If at any time after the filing of a petition hereunder,
the court makes a finding that no substantial harm or imme-
diate and substantial risk of harm to the child exists or after
findings that such a harm or risk of harm exists has been
alleviated, it shall dismiss the petition. In any event, every
action shall be dismissed 18 months after the initial hearing
on the merits unless the court further finds that the harm or
risk of harm identified by the court has not been alleviated
or that continued services are required to alleviate said harm
or risk of harm.
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Section 2. Chapter 119 is hereby amended by adding a new
section 26A:

1
9

The service plans required by the preceding section shall
include, but are not limited to, the following:

. >

4
1. a statement of the specific harm or risk of harm to the

child which the proceedings hereunder are designed to allevi-
ate.

5
6

(

2. a description of the specific programs and/or placements8
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9 for both parents and child which may be needed in order to
10 remove the harm or risk of harm to the child, the reasons why
11 such programs and/or placements are likely to be useful, the
12 availability of any proposed services and the department’s
13 plans for insuring that services will be delivered.
14 3. a statement of the standards that will be used to deter-
-15 mine that the family no longer needs supervision or that place-
-16 ment is no longer necessary.

17 4. an estimate of the time in which the goals of interven-
-18 tion should be achieved or in which it will be known they
19 cannot be achieved.
20 5. if removal from parental custody is recommended, the
21 plan must also contain:
22 a) a full description of the reasons why the child cannot be
23 adequately protected in the home, including a description of
24 any previous efforts to work with the parents with the child
25 in the home which have been considered and rejected and the
26 parents’ attitude toward placement of the child.
27 b) a statement of the likely harms the child will suffer as
28 a result of removal including an exploration of the nature of
29 the parent-child attachment and the anticipated effect of
30 separation and loss to both the parent and the child.
31 c) a description of the steps that will be taken to minimize
32 the harm that may result if separation occurs.

1 Section 3. Section 24 of Chapter 119, as most recently
2 amended by Section 3 of Chapter 276 of the Acts of 1975, is
3 hereby further amended by striking the words: “said child is
4 without necessary and proper physical, educational, or moral
5 care and discipline, or is growing up under conditions or cir-
-6 cumstances damaging to a child’s sound character develop-
-7 ment, or who lacks proper attention of parent, guardian with
8 care or custody, or custodian, and whose parents or guardian
9 are unwilling, incompetent, or unavailable to provide such

10 care” and substituting the words:
11 “substantial harm or immediate and substantial risk of
12 harm exists to the health of said child from the acts or
13 omissions of his parents, guardian, or other custodian.”
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1 Section 4. Section 23(C) of Chapter 119, as most recently
2 amended by striking the phrase, “death, unavailability, in-
-3 capacity or unfitness of the parent’” and substituting the
4 phrase, “death, unavailablity or incompetency of the parent.”






