
SENATE 884
By Mr. Sisitsky, a petition (accompanied by bill, Senate, No. 884) of

Alan D. Sisitsky for legislation relative to the appellate division of Su-
perior Court for review of sentences. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act relating to the appellate division of superior

COURT FOR REVIEW OF SENTENCES.

Be it enacted hy the Senate and House of Representatives in General
Court assembled, and hy theauthority of the same, as follows:

1 Section 28A of Chapter 27G of the General Laws, as most
2 recently amended by Chapter 478 of the Acts of 1978, is
3 hereby further amended by striking the first two paragraphs
4 and inserting therein the following:

5 Section 28. There shall be an appellate division of the
6 Superior Court for the review of sentences of a defendant in
7 a criminal case from any sentence which has a maximum
8 term of two-and-a-half years or more, except a sentence to
9 a house of correction unless a different sentence could have

10 been imposed.
11 The appellate court reviewing the sentence shall consider
12 the following:
13 (i) whether the sentence is excessive, having regard to the
14 nature of the offense, the character of the offender, the
15 possibilities for rehabilitation of the offender, the need for
16 deterrence, the protection of society, and any applicable sen-
-17 tencing guidelines or policies.
18 (ii) whether the sentence represents an unjustified disparity
19 when compared with other sentences imposed in similar cases,
20 having regard to any applicable sentencing guidelines; and
21 (iii) whether the sentence was properly imposed, having a
22 gard to the procedures used, the manner of imposition, and
23 the sufficiency and accuracy of the information upon which
24 the sentence was based.
25 Upon review, the appellate court may, (i) affirm the sen-
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tence, (ii) resentence the defendant to any sentence which
could have been imposed in Superior Court, provided the sen-
tence is not increased thereby; or (hi) remand the case for
re-sentencing in Superior Court, provided that the sentence
may not be increased on remand.

The record on an appeal from sentence shall include:
(i) a transcript of the entire sentencing proceeding, and of

such parts of the trial, or the proceedings leading to acceptance
of a plea of guilty, as are relevant to the sentencing decision;

(ii) a copy of the presentence report, and of any other re-
ports or documents which were available to the sentencing
judge; and37

(iii) a statement by the sentencing judge, whenever re-
quested by the defendant, setting forth the reason for the
particular sentence imposed, either delivered orally at the
time of sentence and included in the transcript of the sen-
tencing proceeding, or prepared after sentence in writing for
transmission to the reviewing court as part of the record.
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44 The procedure for taking an appeal under this section shall

be the same as the procedure for appeal from a judgment of
conviction and, where the appeals are jointed, a single notice
of appeal shall be sufficient.
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48 Said appellate division shall consist of three justices of the

superior court to be designated from time to time by the
administrative justice of said court and shall sit in Boston
or at such other place as may be designated by the adminis-
trative justice and at such times as he shall determine. No
justice shall sit or act on an appeal from a sentence imposed
by him. Two justices shall constitute a quorum to decide all
matters before the appellate division.
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56 A designation by the administrative justice of the members

of the appellate division shall be recorded by the clerk of the
appellate division who shall forthwith send copies thereof to
the several clerks of the superior court.
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