
SENATE No. 1265
By Mr. Backman, a petition (accompanied by bill, Senate, No. 1265) of

Jack H. Backman lor legislation to create a division of citizen inquiry
and complaint, under the responsibility of a state ombudsman, within the
Department of the State Secretary. State Administration.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act creating a division of citizen inquiry and complaint,
UNDER THE RESPONSIBILITY OF A STATE OMBUDSMAN, WITHIN
THE DEPARTMENT OF THE STATE SECRETARY.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter nine of the General Laws is hereby amended by
2 inserting the following new sections under the caption
3 “Division of Citizen Inquiry and Complaint, Under the Re-
-4 sponsibility of a State Ombudsman”.
5 Section 30. (a) This Act may be cited as The Ombudsman
6 Act of 1979. (b) As used in sections thirty to forty-two in-
-7 elusive, the term “administrative agency” includes any depart-
-8 ment, board, commission, division, official or employee of the
9 commonwealth or its subdivisions acting or purporting to

10 act by reason of connection with the commonwealth; but
11 does not include any judge or officer of a court, any member,
12 committee or employee of the general court, the governor
13 and his personal staff or any official, employee or agency of
14 any town, city or county government.
15 (c) As used in sections thirty-one to forty-two inclusive,
16 “administrative act” includes every action, amission, decision,
17 recommendation, practice and procedure of an administrative
18 agency, but does not include the preparation or presentation
19 of legislation.
20 Section 31. There shall be in the office of the secretary of
21 state a division of citizen inquiry and complaint, hereinafter
22 called the division, under the direction of the state ombuds-
-23 man. Said division shall furnish information, conduct investi-
-24 gations, make recommendations and publish reports as pro-
-25 vided bv this Act.
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26 Section 32. The ombudsman shall be the chief officer of the
27 division and shah be appointed by the secretary of state sub-
-28 ject to confirmation by two-thirds of the members present
29 and voting of each chamber of the general court. The ombuds-
-30 man shall be a person well equipped to analyze problems of
31 law, administration and public policy and shall serve cotermi-
-32 nously with the secretary of state for a term of four years.
33 During his tenure the ombudsman shall devote full time to
34 his official duties and shall not engage in any occupation or
35 employment for reward outside the duties of his office. Upon
36 determining that the ombudsman has become incapacitated
37 or has been guilty of neglect of duty, incompetence, or mis-
-38 conduct, the secretary of state may discharge the ombuds-
-39 man. The ombudsman may also be removed on grounds of
40 neglect of duty, incompetence or misconduct, by a vote of
41 two-thirds of the members present and voting of each chamber
42 of the general court. If the office of ombudsman becomes
43 vacant for any cause during the four year term, the secretary
44 of state shall appoint a new ombudsman to serve the re-
-45 mainder of the term, subject to confirmation as aforemen-
-46 tioned by the general court. The ombudsman shall receive
47 the same salary, allowances, and benefits as the first deputy
48 secretary of state.
49 Section 33. (a) The ombudsman may select, appoint, and
50 compensate as he may see fit (within the amount available
51 by appropriation) such assistants and employees as he may
52 deem necessary to discharge his responsibilities under this
53 Act.
54 (b) The ombudsman shall designate one of his assistants
55 to be the deputy ombudsman.
56 (c) The ombudsman may delegate to members of his staff
57 any of his authority or duty under this Act, except this
58 power of delegation and the duty of formally making recom-
-59 mendations to administrative agencies or reports to the secre-
-60 tary of state and the general court.
61 Secticm 31f. (a) The division shall (1) keep a record of all
62 publications of the commonwealth and maintain a list of
63 indicating where access to or copies of such publications may
64 be had; (2) be able to provide, for each major commonwealth
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65 program, information concerning the program’s purposes,
66 scope and procedures, or have ascertained which other agency
67 of the commonwealth can provide such information; and (3)
68 keep a record of the existence and procedure of all boards
69 of appeal and similar agencies to whom a person aggrieved
70 may appeal for possible redress.
71 (b) Any information required to be kept by the division
72 under section 34(a) shall be made available to all interested
73 persons upon request.
74 (c) The division shall establish and maintain a telephone
75 information and referral service for the use and convenience
76 of the public.
77 Section 35. (a) The ombudsman may investigate, as further
78 provided under section 36, on complaint or on his own motion,
79 any administrative act of any administrative agency, if he
80 believes that act to be (1) contrary to law or regulation; or
81 (2) unreasonable, unfair, oppressive or. inconsistent with the
82 general course of an administrative agency’s judgments, even
83 though in accordance with law; or (3) mistaken in law or
84 based on a mistake in facts; or (4) improper in motivation or
85 based on irrelevant considerations; or (5) unclear or inade-
-86 quately explained; or (6) inefficiently performed; or (7)
87 otherwise objectionable, (b) The ombudsman may also con-
-88 cern himself with strengthening procedures and practices
89 which promote more equitable and more efficient public
90 administration, (c) The ombudsman may undertake, partici-
-91 pate in, or cooperate with general studies or inquiries, whether
92 or not related to any particular administrative agency or any
93 particular administrative act, if he believes such studies or
94 inquiries may lead to improvements in the functioning of
95 administrative agencies.
96 Section 36. (a) The ombudsman may refuse to investigate
97 any complaint if he determines that (1) there has been undue
98 or unreasonable delay in filing the complaint; or (2) the com-
-99 plaint is trivial, frivolous, or not made in good faith; or (3)

100 the complaint pertains to a matter outside the ombudsman’s
101 power; or (4) the complainant has available to him another
102 remedy which he could reasonably be expected to use; or (5)
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103 the resources of the office of ombudsman are insufficient for
adequate investigation; or (6) the complainant’s interest is
insufficiently related to the subject matter; or (7) other com-
plaints are more worthy of attention.

104
105
106

(b) The ombudsman shall give notice to the complainant
of any decision not to investigate and shall state reasons for
such a decision.

107
108
109

Section 37. (a) The ombudsman shall not be authorized to
veto, alter or amend any administrative act.

110
11l

(b) The ombudsman may promulgate rules and regulations
reasonably necessary for the division to interpret and carry
out its responsibilities.

112
113
114
115 (c) Upon determining that a complainant’s interests can

best be served through another agency, the ombudsman may
refer the complaint to such agency. The ombudsman shall
keep himself informed of the progress and final disposition
of any case referred, under this paragraph or under section
34(a), and shall take such further action within the scope of
his powers as shall be necessary to effect a satisfactory solu-
tion.

116
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122
123 (d) Prior to commencing an investigation of any adminis-

trative act or administrative agency, the ombudsman shall
notify the agency involved of his intention to investigate. If
such an investigation is based on a complaint, the complainant
shall likewise be notified.

124
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126
127

(e) The ombudsman may request and shall be given by
each administrative agency the assistance and information
he deems necessary for the discharge of his responsibilities.
Fie may inspect and examine all records and documents of all
administrative agencies, and he may enter and inspect all
premises within the control of any administrative agency.

128
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130
131
132
133

(f) The ombudsman may issue a subpoena, enforcible by
action in an appropriate court, to compel any person to
appear, give sworn testimony, or produce documentary or
other evidence the ombudsman deems relevant to a matter
under his inquiry. A poison thus required to provide informa-
tion shall be paid the same fees and travel allowances and
shall be accorded the same privileges and immunities as are

134
135

136
137
138
139
140
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141 extended to witnesses in the courts of the commonwealth, and
142 shall also be entitled to have counsel present while being
143 questioned. For the purposes of computing the aforementioned
144 fees and travel allowances, the compliance with such a sub-
-145 poena by any official or employee of the commonwealth or
146 any of its subdivisions shall be considered as part of the
147 official duties of said official or employee. Information ob-
-148 tained by the ombudsman under the provisions of this para-
-149 graph shall not be admissible in any judicial proceeding in
150 the commonwealth, except as evidence of perjury or as part
151 of an action brought to enforce this Act.
152 Section 38. (a) The ombudsman may publish and dissemi-
-153 nate any of his findings on any matter studied, subject to the
154 provisions of this section and section forty-one.
155 (b) Upon concluding an investigation, the ombudsman shall
156 send a copy of any report he files, including recommendations
157 for ameliorative administrative action, to the administrative
158 agency involved. If the investigation has been made on corn-

-159 plaint the ombudsman shall likewise send the complainant a
160 copy of said report. If the ombudsman so requests, the admin-
-161 istrative agency shall, within reasonable time specified by the
162 ombudsman, inform the ombudsman of any action taken on
163 his recommendations and provide explanations for any
164 decision not to comply with said recommendations.
165 (c) If the ombudsman believes that an administrative
166 action has been dictated by a statute whose effects are unfair
167 or otherwise objectionable, he shall bring to the notice of the
168 general court his suggestions for desirable statutory change.
169 (d) In addition ot whatever reports he may make from
170 time to time, the ombudsman shall report annually to the
171 secretary of state and the general court concerning the exer-
-172 cise of functions during the preceding calendar year. In dis-
-173 cussing matters with which he has dealt, the ombudsman need
174 not identify those immediately concerned if to do so would
175 cause needless hardship. So far as the annual report may
176 criticize named agencies or officials, it must also include their
177 replies to the criticism.
178 Section 39. (a) A letter to the ombudsman from a person
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in a place of detention or correction, a hospital or any other
institution under the control of an administrative agency shall
be immediately forwarded, unopened, to the ombudsman.

179
180
181

(b) No employee or official of the commonwealth or its sub-
divisions shall be in any way penalized for filing a complaint
with the ombudsman; nor shall any such official or employee
be in any way penalized for cooperating with any investiga-
tion undertaken by the ombudsman.

182
183
184
185
186

(c) No recipient of general relief, supplemental security in-
come medicaid or medicare, aid to dependent children or any
similar type of state assistance shall be in any way deprived
of any part of such assistance as a result of having filed a
complaint with the ombudsman or of having cooperated with
any investigation undertaken by the ombudsman.

187
188
189
190
191
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Section (a) No proceeding, opinion, or expression of
the ombudsman or his staff shall be revievvable in any court,
except on the grounds that the ombudsman has contra-
vened this Act or otherwise exceeded his statutory author-
ity.

193
194
195
196
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(b) No civil action shall lie against the ombudsman or any
member of his staff for anything done, said or omitted in
discharging the responsibilities contemplated by this Act.

198
199
200

(c) Neither the ombudsman nor any member of his staff
shall be required to testify or produce evidence in any judicial
or administrative proceeding concerning matters within his
official cognizance, except in a proceeding brought to enforce
this Act, a proceeding as described in section 40(a) or a pro-
ceeding concerning the crime of perjury.

201
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203
204
205
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Section 41. (a) Neither the ombudsman nor any member of
his staff shall disclose any confidential information received
during the course of any investigation, except if the ombuds-
man determines that such a disclosure is necessary to estab-
lish grounds for his conclusions and recommendations as pre-
sented in a formal report. Prior to such disclosure, the om-
budsman shall inform the source of the confidential informa-
tion of the intent to make the disclosure;

207
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209
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211
212
213
214
215 (b) Any person who files a complaint with the ombudsman

or provides information for any investigation undertaken by216
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(

the ombudsman may request that the ombudsman not disclose
his name. Upon receipt of such a request, the ombudsman
shall treat the name of said complainant or informant as con-
fidential information and thereby protected under section
41(a).

217
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(c) Neither the ombudsman nor any member of his staff
shall disclose any information required to be kept confidential
by federal law.

222
223
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Section A person who wilfully obstructs or hinders the
proper exercise of the ombudsman’s functions, or who wil-
fully misleads or attempts to mislead the ombudsman in his
inquiries, shall be guilty of a misdemeanor, and upon con-
viction thereof, shall be fined not more than one thousand
dollars.

225
226
227
228
229
230




