
SENATE No. 1327
By Mr. Walsh, a petition (accompanied by bill, Senate, No. 1327) of the

Associated General Contractors of Massachusetts, Inc., by Joel B.
Leighton, executive director, and Joseph B. Walsh for legislation relative
to the laws on bond provisions on public works and public building con-
tracts. State Administration.
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In the Year One Thousand Nine Hundred and Seventy-nine.

An Act relative to the laws on bond provisions on public

WORKS AND PUBLIC BUILDINGS CONTRACTS.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by theauthority of thesame, as follows:

1 Section twenty-nine of chapter one hundred forty-nine of
2 the General Laws is hereby amended by striking out the pres-
-3 ent section and inserting thereof the following new section:—
4 Section 29. Officers or agents contracting in behalf of the
5 commonwealth or in behalf of any county, city, town, district
6 or other political subdivision of the commonwealth or other
7 public instrumentality for the construction, reconstruction, al-
-8 teration, remodeling, repair or demolition of public buildings
9 or other public works when the amount of the contract in the

10 case of the commonwealth is more than five thousand dollars,
11 and in any other case is more than two thousand dollars, shall
12 obtain security by bond in an amount not less than one half
13 of the total contract price, for payment by the contractor and
14 subcontractors for labor performed or furnished and materials
15 used or employed therein, including lumber so employed which
16 is not incorporated therein and is not wholly or necessarily
17 consumed or made so worthless as to lose its identity, but
18 only to the extent of its purchase price less its fair salvage
19 value, and including also any material specially fabricated at
20 the order of the contractor or subcontractor for use as a com-
-21 ponent part of said public building or other public work so as
22 to be unsuitable for use elsewhere, even though such material
23 has not been delivered and incorporated into the public build-
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24 ing or public work, but only to the extent of its purchase pi ice
25 less its fair salvage value and only to the extent that such
26 specially fabricated material is in conformity with the con-

-27 tract, plans and specifications or any changes therein duly
28 made; for payment of transportation charges for materials
29 used or employed therein which are consigned to the con-
-30 tractor who has a direct contractual relationship with the
31 contractor and subcontractors of any sums due for the rental
32 or hire of vehicles, steam shovels, rollers propelled by steam
33 or other power, concrete mixers, tools and other appliances
34 and equipment employed in such construction, reconstruction,
35 alteration, remodeling, repair or demolition; for payment of
36 transportation charges directly related to such rental or hire;
37 and for payment by such contractor and subcontractor of any
38 sums due trustees or other persons authorized to collect such
39 payments from the contractor and subcontractor, based upon
40 the labor performed or furnished as aforesaid, for health and
41 welfare plans, supplementary unemployment benefit plans and
42 other fringe benefits which are payable in cash and provided
43 for in collective bargaining agreements between organized
44 labor and the contractor or subcontractor; provided, that any
45 such trustees or other persons authorized to collect such pay-
-46 ments for health and welfare plans, supplementary unemploy-
-47 ment benefit plans and other fringe benefits shall, subject to
48 the following provisions, be entitled to the benefit of the se-
-49 curity only in an amount based upon labor performed or fur-
-50 nished as aforesaid for a maximum of two hundred and forty
51 consecutive calendar days.
52 In order to obtain the benefit of such bond for any amount
53 claimed due and unpaid at any time, any claimant having a
54 contractual relationship with the contractor principal fumish-
-55 ing the bond, who has not been paid in full for any amount
56 claimed due for the labor, materials, equipment, appliances
57 or transportation included in paragraph (1) coverage within
58 sixty-five days after the due date for same, shall have the
59 right to enforce any such claim (a) by filing a complaint
60 within one year after the day on which such claimant last per-
-61 formed the labor or furnished the labor, materials, equipment
62 appliances or transportation included in the claim and '(b) bv
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63 prosecuting the claim thereafter by trial in the superior court
64 to final adjudication and execution for the sums justly due the
65 claimant as provided in this section.
66 Any claimant having a contractual relationship with a sub-
-67 contractor performing labor or both performing labor and
68 furnishing materials pursuant to a contract with the general
69 contractor but no contractual relationship with the contractor
70 principal furnishing the bond shall have the right to enforce
71 any such claim as provided in subparagraph (a) and (b) of
72 paragraph (2) only if such claimant gives written notice to
73 the contractor principal within sixty-five days after the day
74 on which the claimant last performed the labor or furnished
75 the labor, materials, equipment, appliances or transportation
76 included in the paragraph (1) coverage, stating with sub-
-77 stantial accuracy the amount claimed, the name of the party
78 for whom such labor was performed or such labor, materials,
79 equipment, appliances or transportation were furnished; pro-
-80 vided, that any such claimant shall have the right to enforce
81 any part of a claim covering specially fabricated material in-
-82 eluded in the paragraph (1) coverage only if such claimant
83 has given the contractor principal written notice of the place-
-84 ment of the order and the amount thereof not later than
85 twenty days after receiving the final approval in writing for
86 the use of the material. The notices provided for in this para-
-87 graph (3) shall be served by mailing the same by registered
88 or certified mail postage prepaid in an envelope addressed to
89 the contractor principal at any place at which the contractor
90 principal maintains an office or conducts his business, or at
91 the contractor principal’s residence, or in any manner in
92 which civil process may be served.
93 Upon motion of any party, the court shall advance for
94 speedy trial an action to enforce a claim pursuant to this
95 section. The court shall enter a partial summary judgment
96 upon which execution shall issue for any part of a claim found
97 due pursuant to a motion for summary judgment and shall,
98 upon motion of any party, advance for speedy trial the action
99 to enforce the ramainder of the claim. Any party aggrieved

100 by such partial summary judgment shall have the right to
101 appeal therefrom as from a final judgment. The court shall
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not consolidate for trial the action of any claimant under this
section with the action of one or more other claimants on the
same bond, unless the court finds that a substantial por-
tion of the evidence of the same events during the course of
construction (other than the fact that the claims sought to
be consolidated arise under the same general contract) is ap-
plicable to the actions sought to be consolidated, and that
such consolidation will prevent unnecessary duplication of
evidence.
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The court shall not dismiss any complaint on the ground
that it was filed before the sixty-fifth day after the day the
claimant last performed the labor or furnished the labor, ma-
terials, equipment, appliances or transportation included in the
claim, nor shall the court dismiss any complaint on the ground
that a claim involves more than one contract with the same
party and that the one year period has elapsed as to any one
contract: provided, that the court shall not enter a judgment
upon any claim or part thereof prior to the seventieth day
after the day the claimant last performed the labor or furn-
ished the labor, materials, equipment, appliances or transpor-
tation included in the claim.
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123 A judgment in favor of any party under this section may

include reasonable legal fees based upon the time spent and
the results accomplished as approved by the court.
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126 Any person employing persons on any public works here-

inbefore referred to shall post conspicuously, at such place or
places as will provide reasonable opportunity for all employees
to read the same, a correct copy of this section. The depart-
ment shall enforce this paragraph.
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