
SENATE No. 1361

By Mr. Brennan, a petition (accompanied by bill, Senate, No. 1361) of
John A. Brennan, Jr., John Droney and John Kerry for legislation rela-
tive to enforcement of certain tax laws. Taxation.

In the Year One Thousand Nine Hundred and Seventy-nine.

An Act relative to enforcement of certain tax laws.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Section 1. Section 73 of Chapter 62C of the General Laws
2 as added by Section 22 of Chapter 415 of the acts of 1963, is
3 hereby amended by adding thereto the following para-
-4 graph:

5 Whenever the Commissioner has reason to believe that any
6 person has violated this section, he shall cause a written
7 notice of said violation to be served upon said person setting
8 forth with particularity the alleged violations. When after
9 the expiration of sixty dyas, from the date notice was sent,

10 the violation persists, the Commissioner shall cause a written
11 notice of said violation to be served upon the Office of the
12 District Attorney for the district in which that person does
13 business or is situated setting forth with particularity the
14 alleged violations.
15 Nothing contained herein shall prohibit any District Attor-
-16 ney’s office from initiating a criminal prosecution in any ap-
-17 propriate case. The Commissioner shall promulgate rules and
18 regulations for the Department of Revenue which shall set
19 out with particularity the factors which will be determinative
20 for his belief that a violation of this section has occurred.

1 Section 2. Section 11 of Chapter 628 of the General Laws
2 as added by Section 18 of Chapter 415 of the acts of 1976 is
3 hereby amended by inserting after section 11(c) the follow-
-4 ing section:
5 (d) Whenever the Commissioner has reason to believe that
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6 any person has violated this section he shall cause a written
7 notice of said violation to be served upon said person setting
8 forth with particularity the alleged violations. When after the
9 expiration of sixty days, from the date notice was sent, the

10 violation persists, the Commissioner shall cause a written
11 notice of said violation to be served upon the Office of the
12 District Attorney for the district in which that person does
13 business or is situated setting forth with particularity the
14 alleged violations.
15 Nothing contained herein shall prohibit any District Attor-
-16 ney’s office from initiating a criminal prosecution in any
17 appropriate case. The Commissioner shall promulgate rules
18 and regulations for the Department of Revenue which shall
19 set out with particularity the factors which will be determina-
-20 tive for his belief that a violation of this section has occurred.

1 Section 3. Section 33 of Chapter 62C of the General Laws
2 as added by Section 22 of Chapter 415 of the acts of 1976 is
3 hereby amended by striking out the last sentence of para-
-4 graph 1 and inserting in place thereof the following sen-
-5 fence:
6 If any amount of tax is not paid to the Commissioner on
7 or before its statutory due date, there shall be added to and
8 become part of tax interest at the rate of twelve per cent
9 per annum from said date that such tax is paid.

1 Section 4. Section 33 of Chapter 62C of the General Laws
2 as added by Section 22 of Chapter 415 of the acts of 1976 is
3 hereby amended by striking out the last paragraph and in-
-4 sorting in place thereof the following paragraph:
5 For good and sufficient cause the penalty for a late return
6 may be waived by the Commissioner, or a penalty which has
7 been assessed may be abated by the Commissioner in whole
8 or in part provided that such reasons are reduced to writing,
9 and signed in writing by the Commissioner.
1 Section 5. Section lof Chapter 138 of the General Laws
2 as amended by Section 1 of Chapter 929 of the acts of 1977
3 is hereby amended by adding thereto the following para-
-4 graph:
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5 14. A certificate of Good Standing as used in this chapter is
6 a written statement made by the Department of Revenue
7 stating that the taxpayer has no outstanding tax liabilities as
8 of the date of issue.

1 Section 6. Section 70 of Chapter 138 of the General Laws
2 is hereby amended by adding thereto the following para-
-3 graph:
4 No alcoholic beverage license shall issue, or be renewed by
5 the local licensing authorities of the City or Town in which
6 the license holder does business as set forth in this chapter,
7 unless the holder of said license presents to the local licensing
8 authorities a Certificate of Good Standing issued by the
9 Department of Revenue, provided however, that, a license

10 may issue or be renewed in the absence of a Certificate of
11 Good Standing when the Commissioner of Revenue files with
12 the local licensing authorities an affidavit, stating therein the
13 reasons why the license should issue or be renewed. These
14 reasons shall be limited to the situation where the application
15 for Certificate of Good Standing was denied because the out-
-16 standing tax liability existed (1) as a result of a good faith
17 claim for abatement by the license holder or applicant, or,
18 (2) due to mistake, or (3) for other good cause shown. The
19 Commissioner shall retain a copy of the aforesaid certificates
20 or affidavits, if any are filed, under the safe keeping of the
21 Department of Revenue.
22 No alcoholic beverage license shall be transferred as set
23 forth in this chapter, unless both the transferor and the pro-
-24 posed transferee of said license presents to the local licensing
25 authorities a Certificate of Good Standing issued by the
26 Department of Revenue, provided however, that a license may
27 be transferred in the absence of a Certificate of Good Stand-
-28 ing when the Commissioner of Revenue files with the local
29 licensing authorities an affidavit, stating therein the reasons
30 why the license may be transferred. These reasons shall be
31 limited to the situation where the transferor’s or transferee’s
32 application for a Certificate of Good Standing was denied
33 because an outstanding tax liability existed (1) as a result of
34 a good faith claim for abatement by the license holder or pro-
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35 posed transferee, or, (2) due to mistake, or (3) for other good
36 cause shown. The Commissioner shall retain a copy of the
37 aforesaid certificates or affidavits, if any are filed, under the
38 safekeeping of the Department of Revenue.
39 When a local licensing authority issues, renews or permits
40 the transfer of an alcoholic beverage license, notwithstanding
41 noncompliance by the applicant with the provisions of this
42 section, the city or town in which the local licensing authority
43 exists shall be liable in full and will pay over to the Com-
-44 monwealth the amount of taxes that the applicant license
45 holder, transferee, or transferor owed to the Commonwealth
46 as of the date of the issuance, renewal, or transfer of that
47 license. The local city or town that is held liable for said
48 amounts, shall have the right of subrogation against the
49 license holder, transferee or transferor.
50 The Commissioner of Revenue shall promulgate rules and
51 regulations for the Department of Revenue which shall set
52 out with particularly the factors which will be determinative
53 upon the Commissioner for his belief that a claim for abate-
-54 ment has been made in good faith or what factors shall con-
-55 stitute “other good cause shown” as used in this section.
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1. M.G.L. c. 62C, § 73 provides the penalties for failure to pay
sales tax under which is presently subsumed the obligation to pay
room occupancy and meals taxes. The proposed addition to § 73
would create a mechanism whereby the Commissioner would
refer specified cases to the appropriate District Attorney’s office
for criminal prosecution. This provision would relate only to sales,
room occupancy and meals taxes.

Prior to referring those cases, the Commissioner provides the
taxpayer with an opportunity to pay the taxes. The District At-
torney’s office can, of course, prosecute tax violators in spite of
the fact that the Commissioner has not referred a specific case
by summonsing a taxpayer’s records from the Department. The
provision which mandates that the Commissioner should promul-
gate rules and regulations is suggested for two reasons. First, it
should narrow the Commissioner’s discretion in determining which
cases are criminally prosecutable. Secondly, it protects the Com-
missioner from accusations that he favored one taxpayer over
another by taking disparate actions against similarly situated
taxpayers. It is hoped that the factors considered to be determina-
tive of violation should be enumerated by the Commissioner in
writing. It is suggested that a taxpayer who has failed to file
returns, should, after a determined number of non-filing periods
has lapsed, be deemed to be in violation of M.G.L. c. 62C, § 73.
Additionally, those taxpayers who file returns but fail to accom-
pany them by payment, should after a determined number of non
payment periods be considered to have violated M.G.L. c. 62C, § 73.

2. By amending M.G.L. c. 628, § 11, the same mechanism is
set up to govern the punishment of withholding tax violators.

3. M.G.L. c. 62C, § 33 should be amended to increase the amount
of interest a taxpayer must pay for failure to pay his taxes on
time. Presently, the rate runs a 8% per year. This amendment
would increase the rate to 12% per year. Certain taxpayers are
known to file their tax returns on time without accompanying
that return with payment. By doing this, the taxpayer avoids
having to pay penalties for late filing or late payment. Thus, the
only additional amounts of money they have to pay is the interest
rate. The present interest rate runs at 8% per annum and is well
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below the prime rate. This makes the procedure an attractive
alternative to borrowing money from bonks. By setting the rate
at 12% per annum, the taxpayer will have no such incentive.

4. In addition, paragraph 3 of M.G.L. c. 62C, § 33 allows the Com-
missioner to abate certain tax penalties. The amendment to this
section will allow the Commissioner to retain this power, but adds
the requirement that the Commissioner reduce his reasons for the
abatement to writing. This should insure that abatements will be
made in accordance with department procedure. Further, the Com-
missioner can be held responsible for any irregularities in the
procedure.

5 - 6. M.G.L. c. 138 controls the sale, licensing, distribution etc.
of alcoholic beverages in the Commonwealth. Section 70 of that
chapter provides a mechanism for the issuance of licenses or per-
mits. The proposed additions relate to the transfer, issuance, or
renewal of alcoholic beverage licenses by local licensing authorities.
The provision would require a taxpayer to seek and receive a
Certificate of Good Standing from the Department of Revenue.
Requiring taxpayers to receive such a certificate serves two pur-
poses. First, it would make the Department of Revenue aware of
any pending transfer, renewal or application for a new license for
any taxpayer. This will allow the department to step in at an early
stage in the license application, renewal, or transfer process in
order to collect any outstanding tax liabilities owed by the tax-
payer in question. Second, it will take the present burden from
the tax department and place it on the individual taxpayer to seek
a certificate. This will allow the department to react to taxpayer
applications rather than placing the burden of investigation upon
the department.

The provision also creates an “escape hatch” for those situations
where a taxpayer may not have paid his taxes under some color-
able claim of rights such as abatement proceedings or mistake
upon the part of the department. Third, the provision requires
the Commissioner to set forth in writing his reasons why the
transfer, application, or renewal should be allowed even though
the certificate of good standing has not been issued. Again, this
would place the Commissioner on record if at some later time
certain irregularities come to light.
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In order to insure that this “escape hatch” is not open ended, the
section further requires that the Commissioner promulgate
specific rules and regulations that will set out the circumstances
under which the Commissioner can rightfully request that the
authority approve the license transfer, application or evasion
without the certificate of good standing.

Finally, the provision places the burden upon the board to see
that the applicant for the license complies with this procedure of
seeking and obtaining a certificate of good standing. In the event
that the board allows the license to be transferred, renewed or
issued without complying with this section, the Commonwealth
will be able to recoup its loss of revenue from the local city or
town. This will act as an effective tool to compel the local
licensing board to closely scrutinize transfers, renewals or appli-
cations.




