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Ordered, That the Legislative Research Council be authorized and
directed to make an investigation and study relative to Senate No.
466, a bill to regulate the sale of life estate, life leases and long-term
leases in nursing homes, retirement homes, homes for the aged, and
foster care facilities. Said Council shall file the results of its investiga-
tion and study with the Clerk of the Senate on or before the last
Wednesday of February, nineteen hundred and seventy nine.

Adopted:

By the House of Representatives,
in concurrence, June 20, 1978

the Senate, June 6, 1978

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives:

Ladies and Gentlemen: Senate, No. 1622 of 1978 directed the
Legislative Research Council to study the subject matter of
Senate, No. 466 of 1978, a proposal to regulate the sale of life
and other long-term leases in homes for the aged and similar
care facilities for the elderly. In compliance with the legislative
directive the Council submits herewith a report prepared by the
Legislative Research Bureau relative to contractual arrange-
ments in continuing care facilities.

The Legislative Research Bureau is restricted by statute to
“statistical research and fact-finding.” Hence, this report con-
tains only factual material without recommendations or legisla-
tive proposals by that Bureau. It does not necessarily reflect the
opinions of the undersigned members of the Legislative Research
Council.

Respectfully submitted,

Sen. Anna P. Buckley of Plymouth
Chairman

Rep. Michael J. Lombardi of Cambridge
House Chairman

Sen. Joseph B. Walsh of Suffolk
Sen. John F. Parker of Bristol
Sen. Robert A. Hall ofWorcester
Rep. Rudy Chmura of Springfield
Rep. William P. Nagle, Jr. of Northampton
Rep. Arthur M. Khoury of Lawrence
Rep. Sherman W. Saltmarsh, Jr. of Winchester
Rep. Iris K. Holland of Longmeadow
Rep. Bruce N. Freeman of Chelmsford
Rep. Charles N. Decas of Wareham

ahr (Eommomufallh of ffflaasarhostffta

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL
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To the Members of the Legislative Research Council:

Ladies and Gentlemen: Senate, No. 1622 of 1978 directed
the Legislative Research Council to study the subject content of
Senate, No. 466 of 1978, a proposal to regulate the sale of life
and other long-term leases in continuing care facilities for the
elderly.

The Legislative Research Bureau submits herewith such a
report. Its scope and content have been determined by statutory
provisions which limit Bureau output to factual reports without
recommendations. The preparation of this report was the primary
responsibility of Frederick Cronk of the Bureau staff.

Respectfully submitted,

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau
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|orig/n of Study

Senate, No. 1622 of 1978 directed the Legislative Research
Council to investigate and study the provisions of Senate, No. 466
of 1978 pertaining to the regulation of the sale of life estate, life
leases and long-term leases in nursing homes, retirement homes,
homes for the aged, and foster care facilities.

The measure, introduced by Senator Jack H. Backman of
Brookline and Representative John F. Cusack of Arlington, is
designed to protect the elderly against fraudulent, deceptive and
other irregular practices that are prevalent in some segments of
the retirement care field. The bill was reported favorably by the
Joint Committee on Human Services and Elderly Affairs after a
public hearing to the Senate where it was referred to the Com-
mittee on Ways and Means. That committee felt there was a need
for further information on this issue and reported Senate, No.
466 in an order for a study by the Council. Influencing the need
for the study were the concerns expressed by Needham local of-
ficials, legislators and state officials over the proposed lease of 59
acres in the Town of Needham by Babson College of Wellesley
to an out-of-state proprietary corporation for the construction of
a retirement community complex. The resultant 375-unit facil-
ity and 100-bed health adjunct would be managed by a nonprofit
corporation from entrance fees ranging from $25,000 to $50,000
and from substantial monthly payments from residents thereof,

f Recently the Needham town meeting gave the project “a green
light” by voting a change in zoning.

Development of Life Care Contracts
In Massachusetts the concept of continuing care or life care has

existed for nearly a century.
Over the years several methods of financing admission into

continuing care facilities have been devised. One of the first

CONTRACTUAL ARRANGEMENTS IN CONTINUING
CARE FACILITIES

SUMMARY OF REPORT



I MaySENATE —No. 1846.8

methods of financing required the resident to assign all assets,
present and future, to the home in exchange for lifetime care. A
second method required the payment of the total fee in advance.
Escalating health costs and operational expenses plus the impact
of inflation have made these arrangements less preferable to the
industry and providers have turned to a method which involves
the initial payment of an accommodation or entrance fee supple-
mented by monthly payments. In return the home promises to
provide various types of services for the life of the resident.

Today there are 69 facilities in Massachusetts which offer life
care or continuing care contracts.

Growth of Elderly Population
The aged represent the fastest growing group in America.

Since 1900 the number of persons 65 and over in the United
States has quintupled while the total population has doubled. In
1900, only one person in 25 was aged 65 or over, but by 1950 the
ratio had grown to one in 12. At the turn of the century the
average life expectancy was 47.3 years, now it is 72.8 years. By
the year 2000, experts in the field of gerontology and public health
estimate that the elderly population age 65 and over will account
for one quarter of the total population, due to the present de-
clining birth rate. U.S. Census Bureau projections are less prom-
ising but there is substantial evidence that the mushrooming el-
derly population within the Commonwealth exceeds, and will con-
tinue to surpass national trends. On the basis of the 1970 census,
there were approximately 637,000 over 65 inhabitants (11.2%)
out of a total state population of 5.689 million. Estimates indi-
cate that the elderly will comprise 12.7 percent (838,000) of the
state population of 6.668 million in the year 2000. As a result of
this accelerated growth in population a critical need for elderly
housing and related services has arisen. In many instances the
government has proven inadequate in meeting the necessary hous-
ing and health needs of the elderly. Consequently, the importance
of the life care industry has and is continuing to manifest itself.
State Legislation

Senate, No. 466 is identical to Michigan Public Act 440 of 1976,
except for the regulatory agency entrusted with administration.
The statute is a direct response to a notorious incident involving
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the Calvin Christian Retirement Home in the Grand Rapids area
in which elderly residents were bilked out of approximately $2
million in a securities fraud.

Of the five states with so-called living care protection laws, the
others being Arizona, California, Colorado, and Florida, the Mich-
igan statute is probably the most comprehensive. Of the more
common clauses in such statutes, the Michigan law lacks only a

(provision mandating facilities to maintain a reserve fund for the
setting aside of specific resources to cover a certain percentage
of existing or future obligations. Michigan authorities are not
disturbed on this count, indicating that a financially viable organ-
ization can operate without such a requirement. The statute is
noteworthy for its extensive provisions in the areas of refund
policy and contract cancellation.

A unique characteristic of the Michigan law is the provision
limiting the sale of living care contracts to nonprofit organiza-
tions only. Such a restriction in the view of the bill’s sponsor
would permit the voluntary association to have a dominant role
in the provision of housing and related services to the elderly and
thus reduce the opportunities for mismanagement and eventual
bankruptcy of the facility. The administrators of the statute
state that such an objective has been achieved, pointing out that
no fiscal misfortune has visited any registered facility since the
passage of the law. A 1978 bill to authorize proprietary corpo-
rations to operate under the statute was passed by the House but
was defeatedin the Senate.

Initially 10 facilities registered with the Corporation and Se-
curities Bureau, the administrative agency. These units and a
few exempt institutions service about 1,000 to 1,200 elderly resi-
dents.

Though the law' has been determined to be constitutionally de-
| ficient in respect to its prohibition against the entry of profit cor-
porations in the field and the pre-screening of advertising and

sales literature relative to life estates, administrators report good
experiences with the statute.

The more common provisions of state laws concern (a) regis-
tration, (b) disclosure statements, (c) the approval of promo-
tional and sales material, (d) escrow' accounts and a perform-
ance of services bond, (e) security and financial reserves, (f) a
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refund and cancellation policy, and (g) an annual audit of the
facility. Arizona’s law appears to be the least restrictive, at least
from the point of view of the institutions. No provisions exist
relative to approval of advertising, a surety bond and audit. Re-
fund and cancellation rights are limited.

Continuing care legislation has also been considered in Illinois
and Maryland and a federal proposal was introduced in 1977 (HR
807). Applying to those facilities which operate in interstate com-
merce or receive federal monies, the proposal would be inopera-
tive in states which had at least similar provisions.

Views of Interested Parties

Senate, No. 466 has won little, if any, acceptance among inter-
ests in the living care profession and among state agencies deal-
ing with the elderly.

It is criticized as a negative approach to providing needed pro-
tection for the aged. Charges that it would (a) create an admin-
istrative “nightmare”; (b) set up an expensive bureaucracy; (c)
fail to address the problems of financially distressed institutions;
and (d) be detrimental to the welfare of the aged are common.
Moreover, some state authorities assert the proposal is fraught
with constitutional flaws.

A 1979 proposal (Senate, No. 593) which advocates a statute
similar to the Arizona law is far more acceptable to most pro-
viders.
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Origin and Scape of Study
Senate, No. 1622 of 1978 directed the Legislative Research

Council to investigate and study the provisions of Senate, No. 466
of 1978, pertaining to the regulation of the sale of life estate, life
leases and long-term leases in nursing homes, retirement homes,
homes for the aged, and foster care facilities. That measure was
introduced in the 1978 session by Senator Jack H. Backman of
Brookline and Representative John F. Cusack of Arlington and
was reported favorably by the Joint Committee on Human Services
and Elderly Affairs after a public hearing to the Senate where
it was referred to the Committee on Ways and Means. That com-
mittee felt there was a need for further information on this issue
and reported Senate, No. 466 in an order for a study by the Legis-
lative Research Council. The order was adopted by the Senate
on June 6, 1978 and by the House of Representatives, in con-
currence, on June 20, 1978. The study order reflects a particular
interest in protecting elderly participants (investors) in life
estates from fraudulent and abusive schemes and was prompted
in part by the effort of an out-of-state proprietary corporation
to establish a “living care” facility in the Town of Needham.

The report includes a review of Massachusetts proposed legis-
lation relative to the sale of life estates. Life care statutes and
pending legislation of other states are also considered. The
Legislative Research Bureau conducted a national survey to ascer-
tain the experience of those states, which regulate by statute,
the life care industry. The Bureau also contacted organizations
with proprietary interest as well as nonprofit status in order to
obtain a broadened perspective, pro and con, on Senate, No. 466.
Discussion of proposals and recommendations to curb fraudulent
practices in the sale of life estates is included.

Development of the Life Care Contract
In Massachusetts, the concept of continuing care (or life care)

CONTRACTUAL ARRANGEMENTS IN CONTINUING
CARE FACILITIES

CHAPTER I. INTRODUCTION
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has existed for over a century. The church, through its contri-
butions, was a vital source in sustaining life care institutions in
their embryonic stages. Today, some charitable homes may re-
ceive financial assistance from nonprofit organizations but the
amounts they receive are usually minimal in relation to the cost
of operating the home. In many instances government has proven
to be inadequate in meeting the challenge of supplying the neces-
sary housing needs of the elderly. Consequently, the importance
of the life care industry has and is continuing to manifest itself.

In the early years of the continuing care home or facility the
common method of financing admission was the total assignment
of assets on behalf of the resident. The principle of total assign-
ment is simple: the consumer pays what he or she can afford;
in other words, in consideration of the home’s promise to care
for the resident for the remainder of his life, the resident pays
an entrance fee and transfers to the facility all his/her property,
present and future. Such contracts may prove beneficial to some
individuals otherwise unable to afford care. But ether persons
may find themselves paying substantially more than the actual
cost of the services they are likely to receive over the life of the
contract. 1 Consequently, the method of total assignment has
appealed to the poor and not to the wealthy, thus resulting in
financially inadequate homes. Although this method of financing
still exists in many homes, it is rapidly becoming outmoded due
to the escalating cost of health care.

A second method of financing used by continuing care institu-
tions is the payment of the total fee in advance. Life care con-
tracts of this nature require the consumer to pay a set amount,
without any additional payments, when he she enters the home.
In exchange, as in all life care contracts the home promises to
provide residents with care for the rest of their lives.2 Under this
type of arrangement the projected life expectancy as well as an
assessment of the average individual needs are the basic criteria
used to determine the fee. Total prepayment differs from total
assignment because the designated amount of the payment may
be lower than the total resources of the resident. However, in

1 The American Association of Homes for the Aging, Continuing Care
Homes: A Guidebook for Consumers, 1976.

2 Ibid.
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contrast, to total assignment of assets, total prepayment has
proven itself considerably more effective in creating a more
socially desirable facility. Although this type of arrangement has
succeeded in developing a more balanced economic clientele there
are unpredictable factors relevant to inflation, life expectancy,
and government regulation which can generate miscalculations
of average individual needs, hence affecting the financial stability
of the home. In recognition of the financial instability inherent in
both total assignment and total prepayment, the life care industry
is presently employing an arrangement based on an initial accom-
modation fee with monthly payments.

The accommodation fee with monthly payments (or founder’s
fee payment) is presently the most common type of continuing
care financing. Because monthly fees are related to the services
offered, it is reasonable to expect that they will vary according
to changes in the economy as a whole, that is, when the cost of
services goes up or down, the monthly fee will be adjusted accord-
ingly. 1

Definition of a Life Care Contract. A life care contract is a
legal transaction between a continuing care (or life care) home
for the aged and the home’s occupants. The provisions of this
transaction must conform to requirements set for any valid con-
tract.

The life lease agreement to which the resident attaches his
signature, details what the home promises to do for the resident,
and defines the financial and other obligations the resident will
have to the home for the duration of the contract. The contract
describes the type of shelter and services covered under the pay-
ment schedule as listed in the contract. Services which may be
included in the contract are: medical care, social services, recrea-
tional activities, educational opportunities, transportation, meals,
personal assistance, emergency assistance and financial expenses.
One way in which a continuing care contract differs from con-
tracts offered by other kinds of homes is that it remains in
effect for longer than one year; many times for the rest of a

resident’s life. Thus, the elderly resident is making a financial
commitment to the home in exchange for the security of know-

i Ibid.
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ing that he/she will have a place to live and the services they
require for many years to come.1

Continuing care facilities are generally sponsored by nonprofit
organizations such as churches, fraternal groups, or community
organizations. The funds received from residents are specifically
used in administering continuous care, paying daily operating
costs, as well as building new, and improving older facilities.

Presently there are 69 private facilities in Massachusetts which
offer life care or continuing care contracts as a means of admis-
sion. The number of facilities which employ life lease concepts
are expected to flourish, if the needs of an increasing elderly
population are to be met. At present, Babson College of Wellesley,
Massachusetts proposes to lease approximately 59 acres of land
in the Town of Needham to the Living Care Services Corpora-
tion of Des Moines, lowa, for the future development of a life
care retirement community. The proposed complex would consist
of 375 living units, and a 100-bed nursing home facility. It would
differ from existing nonprofit continuing care facilities in Massa-
chusetts in that it is privately financed and designed to accommo-
date people of relatively modest means rather than for people
who depend on government subsidies or assistance. The retire-
ment complex would eventually be managed by a nonprofit or-
ganization on cash reserves collected as part of the $25,000 to
$55,000 entrance fee paid by residents.

After months of public hearings, revisions, questions, and
debates the Babson College proposed retirement community
advanced toward reality on February 14, 1979 when the Need-
ham Town Meeting defeated the Planned Unit Development Pro-
posal (PUD) drafted by the Planning Board and voted instead to
rezone the land for construction of the facility.

Several major factors have contributed to the growing need of
nursing homes, retirement homes, homes for the aged and foster
care facilities throughout the United States. An intrinsic factor
is old age, fashionably referred to as “geriatrics.” The aged repre-
sent the fastest growing group in America percentagewise.

Since 1900 the number of persons 65 and over in the United

Growth of Elderly Population

1 Ibid.
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States has quintupled while the total population has more than
doubled. In 1900, only one person in 25 was aged 65 or over, but
by 1950 the ratio had grown to one in 12. The elderly population
increased by 21 percent between 1960 and 1970 while those under
65 increased 18 percent. In 1970, the percentage of the aged had
grown to slightly under 10 percent of the total population. For
the year 2000, the Census Bureau estimates that the elderly will
number 30.5 million, or almost 11.6 percent of a total projected

' count of 262.5 million. The following table shows population
trends within specific age groups for the years 1970 and 2000.

TABLE 1. POPULATION BY RACE AND AGE:
YEARS 1970 AND 2000

(In Thousands)

1970 2000 i

(Series II)

Race and Age Number Percent Number Percent
White

Total 177,749 100.0 220,785 100.0
Under 15 years 49,002 27.6 48,199 21.8
15 to 29 years 42,464 23,9 45,014 20.4
30 to 44 years 30,295 17.0 49,689 22.5
45 to 64 years 37,658 21.2 50,770 23.0
65 years and over 18,330 10.3 27,113 12.3

Black
Total 22,582 100.0 33,325 100.0

Under 15 years 7,990 35.4 8,178 24.5
15 to 29 years 5,666 25.1 8,044 24.1
30 to 44 years 3,647 16.2 7,775 23.3
45 to 64 years 3,720 16.5 6,387 19.2
65 years and over 1,559 6.9 2,942 8.8

Other Races
Total 2,883 100.0 8,385 100.0

Under 15 years 908 31.5 2,187 26.1
15 to 29 years 789 27.4 2,290 27.3
30 to 44 years 577 20.0 1,840 21.9
45 to 64 years 433 15.0 1,522 18.2
65 years and over 176 6.1 545 6.5

t Series II presumes a fertility level of 2.1 children born per woman.

Source: U.S. Department of Commerce, Bureau of the Census, 1970
Census of Population, Vol. I; and Current Population Reports,
Series P-25, No. 601.
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At the turn of the century the average life expectancy was 47.3
years; now it is 72.8 years a phenomenal increase in the past
78 years. Although the present life expectancy is 72.8 years,
slightly more than half, approximately 10 million, of the older
population is beyond the age of 73. More than 1,000,000 Ameri-
cans aged 85 and over were counted in the 1970 census.

There is also substantial evidence that the mushrooming elderly
population within the Commonwealth exceeds, and will continue
to surpass national trends. As noted in the table below, on the
basis of the 1970 census, there were approximately 637,000
over-65 inhabitants (11.2%) out of a total state population of
5.689 million. Estimates indicate that the elderly will comprise
12.7 percent (838,000 persons) of a state population of 6.668
million in the year 2000.

TABLE 2. ACTUAL AND PROJECTED MASSACHUSETTS
POPULATION

(In thousands)
1970 2000

Age Male Female Total Male Female Total
0-4 240 230 470 240 229 469
5-9 277 266 542 246 234 480

10-14 284 272 555 253 241 493
15-19 255 260 515 231 228 459
20-24 218 247 464 207 214 421
25-29 183 188 372 207 209 415
30-34 145 150 295 223 226 450
35-39 146 151 297 262 265 527
40-44 160 170 331 280 285 565
45-49 164 179 343 249 261 510
50-54 155 171 326 226 230 456
55-59 135 155 290 163 173 336
60-64 113 140 253 116 133 249
65-69 87 120 207 99 125 224
70-74 67 106 174 86 128 214
15-19 47 79 127 65 114 179
80+ 43 85 129 64 157 221

Total 2,719 2,970 5,689 3,216 3,453 6,668

Source: Massachusetts Department of Administration and Finance, Of-
fice of State Planning, 1975,

Age Group, Years 1970 and 2000
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Advances in Medical Technology. Technical advancement in
the field of medicine has proven to be the most vital factor in
prolonging the average lifespan of man. Prior to the nineteenth
century the major hindrance in prolonging life was man’s in-
ability to arrest disease. Influenza, smallpox, typhoid fever, diph-
theria, dysentery, pneumonia, and scarlet fever were the major
killers. As a result of detecting the causes of and providing cures
for these diseases, as well as developing more highly advanced
public health techniques, the average lifespan of man has been
considerably prolonged.

The American health care system is capable of saving more
lives from more complex diseases and conditions than ever
before. Major medical advances in arresting heart disease and
cancer could eventually result in a 10 or 15-year increase in life
expectancy. By the year 2000, experts in the field of gerontology
and public health estimate that the elderly population age 65 and
over will account for one quarter of the total population due to
the present declining birth rate. Whether or not this human tri-
umph over disease is a blessing or a scourge will depend on how
society gears itself to the evergrowing needs of a mushrooming
elderly population. 1

i R. N. Butler, M.D., Why Survive? Being Old in America, Harper and
Row, 1975, p. 16.
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As has been noted, Senate, No. 466 was introduced by Senator
Jack H. Backman of Brookline and Representative John F.
Cusack of Arlington as a response to curbing fraudulent practices
in the sale of life estate, life leases and long-term leases in
nursing homes, retirement homes, homes for the aged, and foster
care facilities. The proposal is identical to Michigan Public Act
440 of 1976 (except for the regulatory agency entrusted with
administration), which is known and cited as the “Living Care
Disclosure Act”. That enactment resulted from HB 5690 which
was introduced by Representative Jelt Sietsema of Michigan in
October 1975 and later developed by the Corporation and Securi-
ties Bureau of the Michigan Department of Commerce and repre-
sentatives of the life care industry. The bill was a direct response
to a notorious incident involving the Calvin Christian Retirement
Home in the Grand Rapids area in which elderly residents were
bilked out of approximately $2 million in a securities fraud. 1

Following the introduction of the bill it was revealed that two
other life lease facilities in the Lansing area had gone bankrupt.
Both of these facilities were placed under state receivership. Due
to mismanagement and unstable financial conditions in homes,
grave concern regarding the protection of elderly residents sur-
faced throughout the state, as well as the country. As a result,
life lease facilities in Michigan suffered immensely, due to bad
publicity and skepticism among the prospective consumers. The
continuing care industry, consumer groups, senior citizen or-
ganizations, and state offices agreed that regulation of the
industry was necessary if credibility with the public and pro-
spective residents was to be restored.

On July 1, 1977 the “Living Care Disclosure Act” of Michigan
became effective. It represents a mix of features of the Michigan
Franchise Investment Law, the Michigan Uniform Securities Act
and the Living Care Disclosure Acts passed in California and
Florida. The purpose of the act is set forth as follows:

an act to regulate the offer and sale of life estates, life

CHAPTER 11. ANALYSIS OF SENATE BILL 466

Parallel Legislation of Michigan

Department of Commerce Analysis of the Bill, December 18, 1975.
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leases, and long term leases in nursing homes, retirement
homes, homes for the aged, and foster care facilities; to prohibit
fraudulent practices in relation to the offer and sale of those
estates and leases, to impose regulatory duties upon the Corpo-
ration and Securities Bureau of the Department of Commerce;
and to provide penalties.

The facility must be registered pursuant to this act prior to
offering or selling a life interest or long-term lease in the State
of Michigan.

Criticism of Michigan Statute
Public Act 440 has generated much criticism from the living

care industry. Many groups believe they should not be subject to
registration because they contend that the abuses can’t be traced
to their organizations. They also assert that the added legal and
accounting work, the time delay during registration, the release
of confidential financial information and reporting requirements
are so costly that certain types of care facilities should be
exempted from the operation of the statute. It is argued that
the industry is unique in that its balance sheets reflect an excess
of liabilities over assets for the first few years and because of
this fact financial data should not be released to prospective pur-
chasers nor should the bankruptcy test of insolvency be used to
determine the financial soundness of the facility. 1

Constitutional Challenges

Public Act 440 has been attacked on the ground that some of
its provisionary clauses are unconstitutional. In Zion Lutheran
Church Retirement Center, Inc. v. Corporation and Securities
Bureau of the Department of Commei'ce, State of Michigan,
plaintiffs, a nonprofit retirement center managed by a proprietary
corporation, which employs the “life lease’’ concept as a method
of financing, alleged irreparable injury in that they are unable
to offer or sell life leases without violating PA 440. Defendants
contended that the protection of the elderly is the state’s utmost
concern, and failure to enforce the act would jeopardize the in-
vestment of the elderly residents.

Plaintiffs alleged that Section 5(5) of PA 440 unfairly dis-

1 Department of Commerce Analysis of Substitute HB, 5690, March 23,
1976.
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criminates against proprietary corporations and prevents such
enterprises from managing life care facilities in Michigan, thus
denying them their rights under the equal protection of the law
and due process clauses of the Federal Constitution. That section
provides that

A facility offering a life lease shall be organized and operated
not for the profit of the facility or any individual and shall
comply with the requirements of Section 501 (c)(3) or Section 50
(c) (4) of the federal internal revenue code.

The court refused to allow enforcement of Section 5(5) and
issued a preliminary injunction for the reason that the classifica-
tion of “profit” and “nonprofit” did not bear a reasonable rela-
tionship to the objects of the legislation. The court stated: “Why
a ‘for profit’ facility would be more inclined to engage in fraudu-
lent practices than a ‘non-profit’ facility is difficult to discern.” 1

Thus, it concluded, to grant enforcement of Section 5(5) would
irreparably harm the plaintiffs by depriving them of the right to
engage in business.

Among the numerous provisions which have been challenged
is Section 10 (1) (b) which provides that

If a resident places funds with a facility for future care before
occupancy, the funds shall be placed in an escrow or trust ac-
count unless this requirement is waived or modified by the
bureau. Any interest or other income from the investment of
the funds shall accrue to the benefit of the resident.

Defendants answered that this section is essential for the pro-
tection of the prospective life lease purchaser because without
this provision the endowment fee invested on behalf of the resi-
dent is in jeopardy. If financial disaster should strike while en-
dowment fees are being used for facility construction, defendants
claim that construction contractors wr ould have priority as to
the assets of the facility, leaving the elderly resident little, if no,
recourse to his initial investment.

Plaintiffs, however, argued that this section is violative of due
process by prohibiting the only feasible method of financing. The
section mandates that .

.
. “the funds shall be placed in an escrow

1 No. 77-20822-A2, Circuit Court, County of Ingham, March 14, 1978, at
p. 6.
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or trust account until this requirement is waived or modified by
the bureau.” Plaintiffs contended that a specified time limit has
not been established as to when the funds are to be released to
the facility, thus allowing the exercise of unlimited discretion
by the bureau in the administration of this section.

The court granted an injunction which prevented the bureau
from enforcing Section 10. It was the court’s conclusion that Sec-
tion 10(1) (b) gave the bureau “virtual carte blanche power in
determining what was to be done to endowment fees paid prior
to occupancy and when these fees are to be made available to the
facility.” 1 In determining this position, the court felt that more
precise standards, as incorporated in the Florida Life Care Agree-
ment Act, should be considered. The Florida law requires facili-
ties to maintain a certain net worth based upon the number of
continuing care agreements entered into by the facility. The
court indicated that Section 651.021(1) thereof also specified
alternatives:

. . . However, in lieu of having a net worth in the amount
designated by the department, a provider shall file a surety
bond, letters of credit, surplus debentures as provided for in sec-
tion 628.401, or any other acceptable collateral with the depart-
ment as approved by it in the amount of the designated net
worth.

Section 651.031 of this Act was also cited by the court. The
provisions of this section pertain to the collection of fees in ad-
vance as well as the use of these funds by a licensed facility.
Section 651.031 reads in part:

(4) Such person may collect deposits from prospective members
provided that the funds collected are maintained in an escrow

account.

(5) Upon submission of the feasibility study, the department shall
determine if such operation will be able to provide continuing
care as proposed and if the proposed operation appears to be
financially solvent.

Once the certificate of authority has been issued, the provider
may use the funds held in escrow unless otherwise prohibited
by this chapter . . .

In the instant case, the court also preferred the more specific

i Ibid., at p. 8.
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standards of the Florida Life Care Agreement Act relative to re-
fund requirements for a life care facility. Sections 10(1) (c) and
10(1) (d) of the Michigan “Living Care Disclosure Act” grant the
residents of a facility a right of rescission for the life of the
entire lease, subject only to notice and a deduction for care and
refurbishing of the unit occupied. The court ordered that enforce-
ment of this provision be enjoined, pending a hearing on the
merits since enforcement will cause irreparable harm to the
plaintiffs by denying them the beneficial use of entrance fees.
Moreover, the court observed that a substantial question as to
due process may be involved in the case of this provision.

On the other hand the court cited with approval Section
651.055(2), a more limited refund provision, and Section
651.061 of the Florida statute which further protects the occu-
pant against arbitrary acts of the facility:

(2) A member shall have the right to rescind a continuing
care agreement, without penalty or forfeiture, within 7 days of
making an initial deposit or executing the agreement. During
the 7-day period, the members’ funds shall be retained in a
separate escrow account under terms approved by the depart-
ment. A member shall not be required to move into the facility
designated in the agreement before the expiration of the 7-day
period. (S. 651-055)

No agreement for care shall permit dismissal or discharge
of the member from the facility providing care prior to the
expiration of the agreement without just cause, for such a
removal. Just cause shall include, but not be limited to, a good
faith determination that a member is a danger to himself or
others while remaining in the facility. If a facility terminates a
member for just cause, the facility shall pay to the member any
refund due in the same manner as if the member had provided
notice pursuant to S. 651.28(1) (a). (S. 651.061)

The disclosure provision in Section 26 of the Michigan Act was
attacked by plaintiffs on the contention that it constitutes an
unconstitutional prior restraint upon their First Amendment
right of free speech. The section provides that:

(1) The bureau by rule or order may require the filing and
approval before use of a disclosure statement, pamphlet, circular,
form letter advertisement, or other sales literature or adver-
tising communication addressed or intended for distribution to
prospective members. Within 10 business days after the date of
receipt of the documents listed in this section, the bureau shall
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enter an order approving or rejecting the documents. If an
order or rejection is not entered within 10 days after the day of
receipt, the documents shall be deemed approved unless the
applicant has consented in writing to the delay.

(2) A person shall not publish an advertisement offering a
life interest or long term lease subject to the registration re-
quirements of this act unless a true copy of the advertisement
has been filed with the bureau at least 10 business days before
the first publication or a shorter period as the bureau may
allow or unless the advertisement has been exempted by rule of
the bureau. The bureau may require by rule that the advertising
be registered and that the advertising display a registration
number.

The court stated that while “commercial speech” is protected
by the First and Fourteenth Amendments, some forms of regu-
lation are permissible. The court noted that plaintiffs may incur
some hardship if Section 26 is not enjoined, but irreparable harm
will not result. Thus, it concluded that the plaintiffs would be
entitled to dispute whether the state has a compelling justifica-
tion for Section 26.

On July 18, 1978 at a circuit court session in the City of
Lansing, Michigan, it was ordered that plaintiffs immediately
comply with each and every provision contained in the Living
Care Disclosure Act, with the exception of Sections (5) (5),
10(1) (b), 10(1) (c), and 10(1) (d). Plaintiffs were also ordered
to register under the Living Care Disclosure Act within a reason-
able time. (However, as of this writing, they have not complied.)

Defendants were granted the right to enforce the Living Care
Disclosure Act, including but not limited to Section 6A (anti-
fraud), Section 8 (full disclosure) and Section 26 (advertising).
However, the court stated that defendants shall not enforce Sec-
tions (5)(5), 10(1)(b), 10(1)(c), and 10(1)(d) with respect to
plaintiffs until further order. It was further ordered that no bond
be required until further order of the court.

No appeal from the decision was taken by the state.
This particular case demonstrates the State of Michigan’s

interest in protecting the investment of elderly residents in life
care facilities as well as balancing the right of life care facilities
to remain in business free from irreparable harm.

Experience under Michigan Law
Prior to the enactment of PA 440 of 1976 there were 25 facili-
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ties in Michigan providing continuing care to elderly residents.
Before applications for registration were required under PA 440
there were numerous incidents in which mismanaged facilities
jeopardized the security and life savings of elderly residents.
Since the passage of the new law officials in Michigan indicate
that there have been no reports of bankruptcy in facilities which
offer continuing care.

Initially 10 living care facilities registered with the Corpora-
tion and Securities Bureau. As of January 22, 1979 four facilities
have renewed their registration and three others are ex-
pected to do so within the next few months. Two have been
granted exemptions because of limited size (25 to 30 units) and
a strong financial status. The fact that these institutions have no
debt and are substantially endowed militates against them be-
coming victims of financial misfortune. However, the adminis-
trator indicates that future requests for renewal of their exempt
status must be accompanied by a full disclosure statement. These
nine institutions are presently serving 1,000 to 1,200 residents.
Moreover, because of the favorable progress of negotiations, the
Zion Lutheran Church Retirement Center, which challenged the
constitutionality of the living care disclosure law, is expected to
register in the near future. As to those profit-making facilities
which provided living care prior to the new law (and are barred
from operating as such under existing law and regulations), the
administrator reports that some have converted their units to
condominiums and continue to serve the elderly through that
mode.

Authorities report that the law has stimulated some legislative
action for changes. A 1978 measure proposing that corporations
for profit be authorized to operate in the living care field met
defeat in the Senate after passage by the House of Representa-
tives.

The administration of the law is primarily provided by an
Accountant who functions as an administrator, assisted by a
secretary, on a budget of $52,000. When investigations and legal
proceedings are undertaken, the administrator may request the
services of attorneys and related specialists from the staff of the
Corporation and Securities Bureau.

Both present and past administrators report generally favorable
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experiences with the law. A current complaint revolves around
the increased fees levied on the elderly because of the recent action
of assessors in subjecting facilities to real estate taxes. The admin-
istrator has approved such additional costs but in the future will
require disclosure statements to contain a “tax escalator” clause
to legitimize such developments.

Finally, the prior administrator, who drafted the law, points
out the lack of recent bankruptcies as evidence of the law’s
effectiveness and the attainment of its purpose that financial
disaster could be avoided if only voluntary associations provided
living care services.

Purpose of the Bill. Senate, No. 466 proposes a law regulating
the offer and sale of life leases to elderly persons by such care
facilities as retirement homes, nursing homes, homes for the
aged, and adult foster care facilities. The main purpose of the bill
is to compel facilities which offer life lease arrangements to dis-
close their financial structure and methods of operation to the
State Department of Public Health, which is empowered to dis-
continue the sale of life leases if any evidence of unsound finan-
cial structure or abusive practices to residents are detected. The
bill would also grant the Department authority to levy penalties
on administrators of the facilities until corrective measures were
implemented. Since the well-being and financial security of the
residents could be at stake, the Department is empowered to take
action to protect them. Senate, No. 466 also takes into account
any other lease arrangement whereby the lease runs for one year
or more.

The Problems Which the Bill Addresses. Due to the absence of
regulatory measures it is not uncommon that elderly consumers
considering the purchase of a life estate must choose from a
variety of contracts, all of which differ on refund policies, finan-
cial disclosure policies, and protection of the resident who may

become indigent while living in the facility. More importantly,
the average senior citizen has no way of knowing whether the

facility is financially secure nor can he she be certain that adver-

tised promises will become a reality after having paid their en-

dowment fee.

Massachusetts Proposal
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It is a popular belief among many that the life lease concept
is a viable alternative in meeting the needs of the elderly. It is
also recognized that mismanagement in a life care facility can
prove disastrous. Facilities which have filed for bankruptcy have
left residents little or no recourse to their previously paid endow-
ment fees. Recent developments in Michigan and California point
out the severe consequences that result from a mismanaged
facility. In both states, non-profit sponsored retirement com-
munities have filed for bankruptcy, threatening the security of
hundreds of elderly residents, as well as their life savings. Many
concerned consumers, social welfare specialists, regulatory officials
and representatives of the life care industry agree that state
regulation is a fundamental necessity in protecting the rights of
concerned parties.

Basic Provisions. Senate, No. 466 would apply to all written
and oral arrangements between a facility and a prospective resi-
dent regarding the offer or sale of a life interest or long-term
lease in a facility in Massachusetts. A person offering or selling
a life interest in Massachusetts would be prohibited from em-
ploying a scheme to defraud, making an untrue or misleading
statement of material fact, or engaging in a course of action
which smacks of fraud or deceit.

A facility which has not registered within 90 days of the effec-
tive date of the law may not offer or sell a life interest in this
state. The facility would be required to file an application for
registration on forms prescribed by the Department of Public
Health, including a disclosure statement which would include,
in part, facility incorporation information, identifying informa-
tion of persons affiliated with the facility, an updated financial
statement, a statement of all member fees and their proposed use,
a description of services provided, and a copy of the lease and
membership agreement. The disclosure statement would also state
whether persons identified in the application have been convicted
of a felony or pleaded nolo contendere in actions which involve
fraud, embezzlement, fraudulent conversion or misappropriation
of property, or whether (hey are subject to an injunctive or re-
strictive order. The Department is obliged to enter an order
registering or rejecting the registration within 30 days of the
notice of filing date.
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The fact that an application has been filed or becomes effective
does not constitute a finding by the Department that the docu-
ment is true, complete or not misleading.

The Department of Public Health may exempt certain activity
of corporations from registration requirements. The Department
could also require a deposit or surety bond if the facility fails to
demonstrate that adequate financial arrangements have been
made to fulfill its obligations. It may declare its intent to issue
a stop order denying or revoking a registration if the stop order
would be in the public interest and one of the following occurs:
the registration statement is incomplete, false, or misleading; the
rules promulgated under the statute have been violated; the
offering tends to create an unreasonable risk for prospective
members; the facility’s method of business could include illegal
activities; the facility fails to pay proper fees or they are under
an injunction applicable to the offering; or a person identified
in the application has been convicted of an offense described
previously. Upon entering a notice of intent to issue a stop order,
the Department must notify the applicant and hold a hearing
within 45 days of the applicant’s written request. If a hearing is
not requested within 15 days, the order would remain in effect
untilmodified by the Department.

An applicant for registration other than a domestic corpora-
tion is required to file an irrevocable consent with the Depart-
ment appointing the Department as its attorney to receive service
of lawful process in a noncriminal action against the applicant
arising under this Act.

At a minimum, the lease or long-term agreement must contain
the following terms: (1) if a member dies or is otherwise in-
capacitated before occupying the facility under the terms of the
lease, membership would be canceled and a full refund returned
to the member or legal representative except for cost incurred
by the facility, which has been put in writing and signed by both
parties; (2) funds placed with a facility for future care before
occupancy would be placed in an escrow or trust account; (3)

if a person cancels during the first six months residency with
30 days’ written notice, he/she would receive a refund of the
entrance fee less the actual cost of care and the cost of refurbish-
ing the unit for resale; (4) after the first six months a resident
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may cancel upon 90 days written notice and be refunded the
difference between amounts paid by the resident and the cost of
care based on the facility’s per capita and sales cost in conjunc-
tion with the original lease and the cost of refurbishing; (5) if
a resident’s lease or membership is terminated without good
cause, he/she is entitled to an immediate refund as provided in
the agreement and the facility must provide access to an alterna-
tive facility; (6) a lease or membership may not be terminated
by the institution within the 30 days’ notice period unless access
to an alternative facility is provided and in such event a resident
would receive a refund in the same manner as if he/she had pro-
vided notice; (7) a grievance between a resident and the facility
would be submitted to arbitration and the arbitrator’s decision
would be accepted as final and binding unless it included non-
compliance with this bill, in which case judicial relief may be
sought to resolve the grievance; and (8) each facility would
appoint at least one elected resident to the board of directors as
an advisory member.

A purchaser of a life lease would have the right to rescind the
purchase within seven days without penalty after making an
initial deposit or executing the agreement.

The life lease offering would be considered registered for one
year from the effective date of the registration and may be
renewed for additional periods of one year each unless the
Department specifies a different period. Filing fees for registra-
tion of the offer or sale of life interest and long-term leases would
be $250.00; renewals $lOO. Registrants would be required to
promptly notify the Department in writing of material changes
which would amend the information in the registration applica-
tion; and to file semi-annual financial statements with the Depart-
ment.

Facilities offering life interest or long-term leases in Massachu-
setts would be required to maintain accounts of the sales in ac-
cordance with generally accepted accounting principles. Records
would be subject to inspection by the Department, which would
be empowered to select engineers, appraisers, or other experts
to investigate any information deemed unreliable or substantially
incomplete.
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All sales literature or advertising communication addressed or
intended for distribution to prospective members must be ap-
proved by the Department of Public Health. Documents not re-
jected within ten business days would be considered approved. An
advertisement offering a life interest, subject to the registration
requirements of the Act, may not be published unless a true copy
of the advertisement has been filed with the Department at least
ten days before the first publication. Media organizations or per-
sons who publish or disseminate an advertisement in good faith,
without knowledge that the advertisement constitutes a violation
of the statute, are immune from both civil and criminal liability.

If the Department of Public Health believes a life interest or
long-term lease is being or has been illegally offered for sale, it
may serve the offeror with a notice of intent to issue an order to
cease and desist. A hearing may be requested by the offeror. A
facility or its agent who knowingly aids in violation of, or fails to
comply with the terms of a final cease and desist order would be
guilty of a misdemeanor and fined not more than $5,000, or im-
prisoned for not more than six months, or both. Each violation
constitutes a separate offense. A person who illegally sells a life
interest or long-term lease is liable to the purchaser for damages,
in addition to attorney fees, court costs and an annual five per-
cent interest payment. Moreover, the purchaser may rescind the
contract without liability. An owner of an interest or lease may
not file an action if he/she has received a written offer to refund
the paid consideration with an annual six percent interest from
the date of purchase less the reasonable cost of rental and care,
and fails to accept the offer within 30 days.

Persons employed by or with the personnel of a firm liable un-
der this Act would also be jointly liable if they materially aid in
the act which constitutes the violation. An action enforcing a lia-
bility must be brought within three years after the violation.
Pursuant to its administrative and enforcement responsibilities,
the Department of Public Health may (1) make public or private
investigations of suspected violations within the state; (2) require
persons to file statements under oath concerning the matter to be
investigated; (3) seek judicial relief to require the appearance be-
fore it of persons disobeying subpoenas; (4) ask the Attorney

General to bring an action to enjoin the practices of violators;
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and (5) refer information relating to violations to the county
prosecuting attorney.

Persons knowingly violating this statute would be fined not
more than $lO,OOO, imprisoned for not more than seven years, or
both. Violators could also be punished for conduct which also
constitutes a crime under another statute.

All applications, reports, and documents filed with the Depart-
ment would be open to public inspection, except for information
which the Department deems is not necessary to the public inter-
est or for the protection of investors. The Department would
furnish copies of such public records at reasonable cost to persons
so requesting, but without cost to public officers using the docu-
ments in their official capacities.
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The past few years have been characterized by an increasing
awareness of the very serious repercussions to residents in mis-
managed retirement facilities. Last Spring, 60 Minutes, a CBS
television documentary, presented an expose on the bankruptcy
of several large church-related organizations providing housing

raad services to older Americans. In particular, the media docu-
mentation focused on the financial mismanagement of the Pacific
Homes Corporation in Southern California, and the Michigan
Baptist Corporation in the Midwest. Both corporations utilized
the continuing care concept and failed in their obligations to pro-
vide lifetime shelter and medical services to more than 2,000 el-
derly residents.

According to sources within the life care industry, the video
presentation by CBS News depicted simplistic facts concerning a
complex delivery mechanism. The documentary, however, stim-
ulated activity at the state level in legislative developments rela-
tive to regulating the life care industry. California completely re-
vamped its life (continuing) care law to alter disclosure and re-
serve requirements. Florida has considered amendments to its
existing law. Lengthy debates have also been sparked in Illinois,
Maryland and Massachusetts on continuing care management. At
present, five states have laws regulating the sale of life care con-
tracts, Arizona, California, Colorado, Florida, and Michigan. Three
states have proposed legislation which is currently being studied:
Illinois, Maryland and Massachusetts. A comparative analysis of
state laws follows.

Supervisory Departments

� The administration of life care statutes in Arizona and Florida
is vested in the Department of Insurance. The State Depart-
ment of Public Health is the administrative agency in California,
as well as the proposed agency in Massachusetts under Senate,
No. 466 of 1978. The Department of Regulatory Agencies in Col-
orado and the Corporation and Securities Bureau of the Depart-

ment of Commerce in Michigan are responsible for administering
their respective state statutes on life care. Responsibilities of

CHAPTER 111. STATE LAWS AND FEDERAL ACTIVITY

Introduction



SENATE —No. 1846. I May32

supervisory agencies usually involve the preparing and furnish-
ing of forms, issuing certificates of authority and renewals, col-
lecting fees, promulgating regulations, and investigating com-
plaints of abuses and irregularities.

Certificate of Authority

Each state with the exception of Arizona requires that a for-
mal application be made by the person or organization to the re-
spective state administrative agency for a certificate of authority.
Arizona requires that any person entering into a life care con-
tract as a provider of services to file an application for a permit
with the Department of Insurance on permit application forms
provided by the Department, which shall include as an exhibit
a copy of the proposed form of the life care contract to be en-
tered into with residents at each facility. 1 Before a permit is is-
sued in the State of Arizona, the provider must establish an es-
crow account for entrance fees which have been collected in ad-
vance (s. 20-1804). Certificate of authority provisions in the
Florida Life Care Agreement Act set precise standards for pros-
pective providers of life care. Section 651.021(1) of the Act speci-
fies that:

No provider shall engage in the business of providing con-
tinuing care in this state without a certificate of authority there-
fore obtained from the Department of Insurance as provided in
this chapter. Every provider holding a certificate of authority
under the provisions of this chapter shall maintain at all times
a net worth in an amount to be determined by the department,
based upon the number of continuing care agreements entered
into by the provider under the agreements.2

Each state mandates that a copy of the proposed form of life
care contract be submitted in advance to the appropriate admin-
istrative agency for approval. Every state with the exception of
Arizona requires the provider to submit for approval every fi-
nancial statement, pamphlet, circular, form letter, advertisement,
or other sales literature or advertising communication addressed
or intended for distribution to prospective residents. The most

Approval of Contract and Promotional Material

1 ARS Title 20, Chapter 8, section 1802.
2 Fla. Stat, s. 651.021.
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stringent provisions relative to required advertising information
exist in Florida. Section 651.095(1) (2) provides that;

Within 15 business days after the date of receipt of advertising
documents, the department shall enter an order approving or re-
jecting the documents. If an order of rejection is not entered
within 15 business days after the date of receipt, the documents
shall be deemed approved, unless the applicant has consented in
writing to a further delay.

(2) The department of insurance may require that the adver-
tising be registered and that the advertising display a registra
tion number.

Section 26 of Michigan’s PA 440 is similar to the aforemen-
tioned Florida provision in that the administrative agency may
require, by rule, that the advertising be registered and that the
advertising display a registration number.

Statutes relative to advertising are identical in California and
Colorado. Chapter 10, section 1789 of the California Health and
Safety Code requires that providers of life care must state the
extent of financial obligation of any affiliated organization or in-
dividual in every form of advertising material which is designed
for or used to solicit prospective residents. Arizona is the only
state in which there are no provisions relating to agency control
of promotional material.

Entrance Fee Escrow
Arizona and Florida have laws requiring prospective providers

to establish an escrow account for entrance fees with a licensed
agent, usually a bank, trust company or other source approved
by the agency. Such a procedure is a condition precedent for the
issuance of the permit in Arizona. Provisions in Florida authorize
the provider to collect fees from prospective members with the
stipulation that they be maintained in an escrow account:

Upon submission of a feasibility study, the department shall
determine whether such operation will be able to provide con-
tinuing care as proposed and whether the proposed operation
appears to be financially solvent. If the decision of the depart-
ment is favorable, the department shall permit the person to
apply for a certificate of authority to begin its operation. Once
the certificate of authority has been issued, the provider may use

the funds held in escrow, unless otherwise prohibited by this
chapter. If the decision of the department is not favorable, the
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department shall require the person to refund all deposits and
to cease in its attempts to offer continuing care at the location
specified in the feasibility study

The Corporation and Securities Bureau in Michigan may re-
quire a deposit with an escrow agent acceptable to the bureau of
an amount deemed necessary for the facility to fulfill its obliga-
tion, or if it finds that the requirement is necessary and appro-
priate to protect prospective members.2 Statutes in California
and Colorado contain no provisions that require providers to es-
tablish escrow accounts with fees collected from prospective resi-
dents prior to occupancy.

Administrative agencies in California, Colorado and Florida re-
quire providers of continuing care to file a performance of serv-
ices, or surety, bond. The Board of Regulatory Agencies in Col-
orado determines the sum of the bond based upon the magnitude
of the facility’s operations. Any person injured as a result of im-
proper handling of monies paid by an aged person may bring an
action in court for money damages, payable from the bond filed
with the board. Failure to file and maintain a bond is ground for
license revocation in Colorado.3 If the Corporation and Secur-
ities Bureau in Michigan finds that the financial condition of a
facility may jeopardize service to its residents, or that the facil-
ity appears in danger of becoming insolvent, the bureau may re-
quire the provider to deposit sufficient security with an escrow
agent, or at its option the facility may furnish a surety bond to
guarantee performance to prospective members. 1 To protect the
residents of a facility against the possibility of contractual non-
performance by the management of the institution, the Arizona
Director of the Department of Insurance files a notice of lien on
behalf of all residents with the county recorder. 5

Statutory provisions in California, Colorado, Florida, and Mich-

Performance of Service Bond

Audit

1 Fla. Stat, s. 651.031
2 1976 PA 440, s. 16.
3 CRS, ss. 12-13-15.
4 1976 PA 440, s. 16.

ARS Title 20, Chapter 8, section 1805.
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igan require that all financial affairs of life care facilities be
audited at the close of their fiscal year. A certified public ac-
countant or a public accountant is responsible for performing the
audit, which must include specific details on per capita cost of
operation, and information on reserves. Once the audit is per-
formed, a copy is filed with each respective administrative agency.
An annual audit is not mandatory in Arizona, but each provider
is responsible for filing an annual report on forms provided by
the Department of Insurance, accompanied by a fee of $lOO. This
comprehensive report is not subject to review by a public account-
ant but it must contain specific detailed information relative to
the operational and fiscal condition of the facility, such as terms
and conditions of the life care contract; extent of responsibility
of any affiliated individual or organization; the expected number
of life care residents; reserve funding or security arrangements;
description of business experience of applicant in the operation
of similar facilities; health or financial qualifications required for
a person to continue as a resident; capital funding procedures; an
inventory of physical assets and additional financial information.1

Much diversity exists among the various states relative to re-
fund policy. In California, if the agreement permits dismissal or
discharge of the aged person prior to (he expiration of the agree-
ment, with or without cause, an amount equal to the difference
between the amount paid and the charges incurred for care furn-
ished during residency based upon the per capita cost of the in-
stitution shall be refunded to the transferor.2

The Colorado statute permits refunds only by organizations
which have a tax-exempt status under sections 501(c)(3) and
501(a) of the Internal Revenue Code. Organizations of this na-
ture may make refunds according to a schedule provided in its
agreement with the transferor so long as such schedule provides
for amortization of the amount paid by such transferor over a
period of not less than 60 months or over the life expectancy of
the transferor if such expectancy is less than 60 months.3

Refund Provisions

i ARS Title 20, Chapter 8, section 1802.
2 Calif- Health and Safety Code, S. 1780.
3 CRS, s. 12-13-124.
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Michigan’s adaptation of refund policy protects the resident
through the life of the contract. Residents who have been ter-
minated by a facility without good cause are entitled to an im-
mediate refund upon vacating the unit of an amount set forth in
the agreement which has been approved by the administrative
agency. Section 10(3) of Michigan’s PA 440 further states that
a facility shall not terminate a member without 30 days’ notice
unless the facility provides an accommodation in an adequate al-
ternative facility.

Life care agreements in Florida do not include refund provi-
sions for members who have been dismissed or discharged, with-
out just cause for removal. Section 651.061 specifies that —-

“Just cause” shall include, but not he limited to, a good faith
determination that a member is a danger to himself or others
while remaining in the facility

Once a resident in Arizona accepts the life care agreement he
has no recourse to the previously paid entrance fee unless notice
to terminate the contract is given by the resident within seven
days of the date of initial occupancy or possession of the unit.
Contract Cancellation

Life care statutes in every state include cancellation provisions,
with the exception of Colorado. The general scope of Michigan’s
cancellation provisions far exceed that of other states. Under Sec-
tion 10(1) (a), PA 440 of 1976, if a member dies before occupy-
ing the facility or is precluded from becoming a resident because
of some incapacity, the monies paid to the facility less the costs
incurred by the facility become the possession of the resident’s
legal representative. Provisions in Section 10(1) (c) require life
care facilities to refund entrance fees to residents who cancel their
membership during the first six months of residency. If a can-
cellation notice is given within the first 30 days of occupancy, the
resident shall receive a refund of all but the actual cost of care
and the actual cost of refurbishing the unit for resale. Notices of
cancellation given subsequent to the first 30 days allows the facil-
ity to deduct the per capita cost 1 or the actual cost of care, a sales
expense not to exceed 10 percent of the first $15,000 of the en-
trance fee as indicated in the disclosure statement and the actual
1 For the first six months, IV2 percent per month of the entrance fee;
thereafter IV2 percent per month of the actual fee.



1979.] SENATE —No. 1846. 37

cost of refurbishing the unit for resale. Section 10(1) (d) governs
in respect to cancellation notices given after the first six months
of residency. Upon 90 days’ written notice from the resident, he/
she shall be refunded an amount equal to the difference between
all amounts paid in by the resident and the cost of care based
upon the facility’s per capita cost and the sales cost in conjunc-
tion with the original lease (10 percent of the total entrance fee)
and the cost of refurbishing the unit.

Far less liberal provisions are in force in both Arizona and
Florida which restrict the right of the resident to cancel member-
ship to the first seven days of residency. In the event of such
rescission, all money or property paid or transferred by the resi-
dent shall be fully refunded by the provider.

California requires that every life care agreement contain a
statement informing the resident that the agreement may be
terminated by either party upon 90 days’ notice under the terms
of the contract, consistent with state law.

The reserve fund escrow provision in Arizona stipulates that
providers maintain, in escrow with a bank, trust company, or
other escrow agent approved by the administrative director, an
amount which equals the aggregate principal and interest pay-
ments due during the next twelve months on account of any first
mortgage or other long term financing of the facility. 1 Such pro-
visions in California and Florida require providers of life care
to maintain reserves covering obligations assumed under all cur-
rent agreements. Reserves are required to be in an amount not
less than the sum computed in accordance with the standards of
valuation based upon a modern and up-to-date table of mortality
selected by the administrative agency. 2 Providers in Colorado are
obligated to maintain reserves covering obligations under all
agreements entered into and maintained. The reserves shall be
equivalent to 65 percent of the total amount of any advance
deposit, entrance fee, or other lump sum payment made by each
resident.3

Reserve Requirements

1 ARS Title 20, Chapter 8, section 1806.
2 Fla. Stat., s. 651.035; Calif. Health and Safety Code, s. 1775.

3 CRS, s. 12-13-120.
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Michigan’s life care statute does not contain reserve require-
ment provisions.
Sanctions

Life care providers in Michigan who fail to comply with the
registration requirements of PA 440 of 1976 are subject to a
cease and desist order from the Corporation and Securities
Bureau. If the provider violates the cease and desist order, it is
guilty of a misdemeanor and may be fined not more than $5,000,
or imprisoned for not more than six months, or both. Any pro-
vider who knowingly violates any other provisions in the act
shall not be fined more than $lO,OOO, or imprisoned for not more
than seven years, or both. Facilities which violate the law in
California are guilty of a misdemeanor, and may be fined $5OO,
or imprisoned for 90 days, or both; offenders in Colorado are
guilty of a misdemeanor, and subject to a fine of $l,OOO or im-
prisonment of six months, or both; violators in Arizona are guilty
of a misdemeanor if a life care contract is entered into without
the statutorily required permit. Any violation of Florida’s life
care agreement by a provider constitutes a third degree felony,
punishable as provided for in Sections 775.082 and 775.083.

In 1977 the Illinois General Assembly considered House Bill
1193 which called for the enactment of the Illinois Life Care and
Payments Contract Act to regulate such facilities. The bill was
placed on the Interim Study Calendar of the House Human Re-
sources Committee. Regulatory legislation will also be submitted
in the 1979 session of the Maryland General Assembly.

Provisions in the proposed legislation of Illinois and Maryland
are similar in that any provider of life care must first obtain a
certificate of authority. Both proposals establish requirements for
certificate holders, including surety bonds and reserves, and give
life care agreements preferred claim status in the event of
liquidation of a certificate holder. Each draft requires all agree-
ments to be approved by the administrative agency and gives the
agency regulatory and inspection authority over operations of
certificate holders. Provisions for suspension and revocation of
certificates for violations of the act are included as well as penal-
ties for certain violations.

Proposed Bills in Illinois and Maryland
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Prepared by the Committee on State Legislation of the Council
of State Governments (CSG), this act allows the transfer of
assets or other property by the elderly person to a person or
organization in exchange for the provision of either care in an
institution or periodic support payments while he remains in his
home. A number of safeguards are included in this act to ensure
honesty and fair dealing. The person or organization providing the
payments or care must procure a certificate of authority from
the appropriate state agency. Before an applicant can obtain a
certificate, it may be required to file a bond with the agency.
The agreement itself must be approved by the agency before it
or any transaction completed in connection with it becomes
valid. Certificate holders must also maintain specified reserves.
This act states the provisions which must be included in every
agreement for life care or payments, a copy of which must be
furnished to each party. If an elderly person for some reason is
discharged from an institution providing life care, the certificate
holder must either provide alternative care or refund an appro-
priate portion of the value of the assets transferred. The grounds
and the procedures for suspending or revoking a certificate are
also established.

The proposal was drafted in 1971 by the University of Michi-
gan Law School Legislative Research Center, with the support
of the National Council of Senior Citizens. It appears in Volume
XXXVI, 1977 Suggested State Legislation, which interested per-
sons may examine at the Bureau office.

Currently, there are no federal statutes regulating life care
contracts. However, on January 4, 1977, then Representative
(now Senator) William Cohen of Maine introduced legislation
known as the Continuing Care Consumer Protection Act (HR
807) which was referred jointly to the House Committee on Ways
and Means and Interstate Commerce. No hearing occurred on
this measure. The bill would impose regulations on continuing
care facilities which were either engaged in business in interstate
commerce, or were assisted in any way by federal funds. It
sought to curb potential abuses directed against the consumer,

Suggested Legislation re Life Care and Payments Contracts Act

Proposed Federal Legislation
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while at the same time protecting an alternative financing
mechanism which would serve the elderly.

The legislation required a written contract containing pro-
visions relative to (1) financial disclosure statement on the
facility’s ownership, income sources, projected costs and debts;
(2) a complete description of services included in the contract
and those services of the home which are not a part of the con-
tract, but which may be secured for additional cost; (3) the
financial arrangements agreed upon by both parties; (4) condi-
tions for termination of the contract; (5) the period of time for
which the contract is in effect; and (6) a refund policy.

Furthermore, the participating facility must be audited annual-
ly, and maintain financial reserves sufficient to meet its obliga-
tions as determined by the Secretary of Health, Education and
Welfare. In the event of liquidation, claims under continuing
care contracts would have priority over all other claims against
the assets of the institution, with the exception of recorded real
estate debts and tax liabilities.

If the institution failed to comply with the proposed require-
ments it would be guilty of a misdemeanor and subject to fines.
The facility would be barred from executing any more contracts
until the Secretary of Health, Education and Welfare determined
that its failure to comply with such requirements has ceased. Any
resident holding a contract who sustained a loss as a result of
noncompliance may seek relief in a federal court.

Representative Cohen’s bill did not disturb arrangements in
states which have already recognized the importance and need
to regulate these contracts for the protection of the consumer
provided that state regulations are at least as stringent as those
imposed by his measure.
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To develop pertinent information relative to observations on
the effect of Senate, No. 466, letters were sent by the Bureau to
various state agencies whose responsibilities relate to the various
provisions incorporated in the bill. The Bureau also contacted
appropriate officials in the life care industry. Replies were re-
ceived from both nonprofit and proprietary organizations affected
by such proposed legislation.

Regulatory measures as proposed in Senate, No. 466 have
generated a great amount of concern on the part of prospective
developers of life care facilities as well as from administrators
of facilities which presently exist in Massachusetts. Both pro-
prietary and nonprofit providers contend that Senate, No. 466 is
much too stringent, and if enacted, would severely hamper the
construction and further development of life care units in the
state, in addition to burdening present non-profit facilities with
excessive restraints which would prove costly and be detrimental
to the resident.

On December 6, 1978 a petition of Ruth Robinson and Senator
Jack H. Backman for legislation to provide for the regulation of
continuing care facilities was filed with the Senate Clerk (Senate,
No. 593 of 1979). This bill, similar to Arizona’s life care statute,
contains provisions that are much more agreeable to life care
providers than Senate, No. 466.

This chapter treats the views of concerned parties relative to
both Senate, No. 466 of 1978 and Senate, No. 593 of 1979.

The American Association of Homes for the Aging (AAHA)
represents nonprofit community sponsored housing groups,
homes for the aging, and health-related facilities serving the
elderly throughout the United States. Approximately 250,000
older Americans live in 1,600 facilities operated by Association
members, mainly religious, fraternal, labor, civic, and county
organizations. Some, but not all, of these homes provide con-

CHAPTER IV. VIEWS OF INTERESTED PARTIES

Introduction

Nonprofit Organizations
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tinuing care to their residents. 1 According to the Association,
there are approximately 400 facilities which offer continuing care
in the United States. In Massachusetts there are 69 facilities
which offer the continuing care contract as a means of admission.

According to Mr. Denis R. Hett, Executive Director of the
Association of Massachusetts Homes for the Aging (AMHA), an
affiliate of the AAHA, Senate, No. 466 has the potential for regu-
latory excess inherent in its approach. Although Mr. Hett be-
lieves that boundaries of acceptable practice in life care facilities
are necessary in order to assure elderly residents the promised
services, he does not believe that the enforcement methodology
contained within the framework of the bill is appropriately suited
to the field. He believes the proposed act would institute a regis-
tration process that would run everyone through a “lineup” in
order to spot possible incompetent administrations. Given the com-

plex nature of the finances of a life care facility, specialized per-
sonnel with training and experience in various disciplines such as
accounting, actuarial science, health finance, and long term care
administration would be essential in order to fulfill the statutory
mandate.

The Association of Massachusetts Homes for the Aging, Inc.
does not support the enforcement approach of the proposed bill
in that it requires a new administrative machinery and a burden-
some registration process. Compliance with its provisions would
divert resources that could be better applied to service the needs
of the resident. In the Association’s view, the bill imposes penal-
ties on the failing or unstable sponsor, rather than providing
remedies.

It is the Association’s belief that true protection of the con-
sumer in a continuing care facility is provided by authorizing
the appropriate official to intervene in the affairs of the unsound
sponsor and place it in receivership until it is put on sound foot-
ing. The best interest of the consumer is advanced by this ap-
proach, according to Hett who cites the inability of the current
regulatory system to prevent the dishonest operator from pro-
viding substandard care as support for this stance. While the

1 Statement of the American Association of Homes for the Aging before
the Committee on Life Care Contracts of the Maryland State Office on
Aging, Maryland, August 9, 1978, at p. 1.
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operator keeps the regulators busy with appeals and administra-
tive manipulations, the resident has to endure the substandard
conditions or undergo the trauma of a move to another facility.l

The Association of Massachusetts Homes for the Aging has
formulated a draft of a Continuing Care Consumer Protection
Act which is reprinted as Appendix B of this report. The Act is
based on the bill which was introduced in Congress in 1977 by
then Representative (now Senator) William Cohen of Maine (HR
807). The Association emphasizes that the superiority of the
Act’s approach lies in its placement of the burden of safeguard-
ing the resident and potential consumer on the provider by de-
fining clearly the rules under which a continuing care home may
operate while providing a remedy that can guarantee the care
that the resident sought from the home initially. 2

Proprietary Involvement
As mentioned in Chapter I, Life Care Services Corporation

(LCS) of Des Moines, lowa has been designated by Babson Col-
lege of Wellesley as the entity to develop and manage a con-
templated continuing care facility in Needham, Massachusetts.
Life Care Services Corporation has furnished, or is currently
providing, assistance to sponsors of 30 continuing care com-
munities throughout the United States in the planning, develop-
ment and initial operation of their facilities. In addition to these
functions, the corporation provides ongoing management and
consulting services for 13 continuing care projects, including
“rescue operations” of several facilities previously in financial
difficulty.

In the opinion of Mr. Larry Laird, Executive Vice President
and Chief Operating Officer of LCS, Senate, No. 466 does not
properly address the most important concerns with regard to life
care. In fact, ho views it as a negative approach to a needed
service for many of the nation’s elderly population. Mr. Laird
charges that the bill as written would develop an extensive set
of Health Department regulations which would require an expen-
sive bureaucracy to administer, while failing to address the real

1 AMHA Testimony before the Committee On Human Services and El-
derly Affairs of the General Court, Senate, No. 466, March 9, 1978, at
p. 3.
Ibid., p. 1.
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issues. In 1977, Life Care Services assisted legislative proponents
in the development, drafting and review of a comprehensive life
care statute which was enacted in the State of Arizona. Through
endeavors of this nature LCS believes it has developed an insight
and understanding of the danger areas where government con-
trols can be beneficially applied, as well as of the less obvious
matters where allowance for sufficient flexibility will result in the
greatest overall choice and lowest ongoing cost to recipients of
continuing care communities services.

As an aid to state legislatures contemplating action in this
area, the Life Care Services Corporation has drafted a model
Continuing Care Facility Registration Act which appears in
Appendix A. According to Mr. Laird, the proposed model legisla-
tion provides comprehensive guidelines to service the dual objec-
tives of protecting present continuing care beneficiaries, as well
as prospective residents, through its emphasis on full disclosure,
adequate planning, restricted but flexible use of initial funds,
early warning of financial difficulty, and rehabilitative procedures.
By serving these combined goals, LCS is confident that their
proposed legislation will prove more beneficial to citizens of a
state than a proposed statute “which attempts to punish its
transgressors without considering the well-being of their sup-
posed victims.’1 At the same time, LCS believes that this model
continuing care legislation is flexible enough to accommodate the
varying programs, facilities and financing concepts essential to
make continuing care programs available to the greatest possible
number of people, without undue governmental control or expenses
beyond those necessary to comply with basic protections.
American Association of Retired Persons

Leo E. Baldwin, Housing Consultant for the American Asso-
ciation of Retired Persons, considers Senate, No. 466 to be so
restrictive that it will prohibit the development of facilities. He
attacks the proposal on the grounds that it does not strike at the
persons or entities who most often exploit the situation. The
legislation is directed to exercise accountability against the owner
of a facility to prevent incompetence or malfeasance. Laudable
as that objective may be, Mr. Baldwin suggests that a strong

1 Letter to Director of Legislative Research Bureau from Mr. Larry
Laird, LCS, October 27, 1978.
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case for greater responsibility on the part of the developer, con-
tractor, and management services be devised. He indicates that
most developers perform several functions such as consultant to
the owner (fee charged), short and long-term financing place-
ment (fee charged), the preparation of contracts for construction
(compensated), construction supervision (fee charged), the
development of promotion and sales programs (fee charged),
and the provision of management services (fee charged). Re-
gardless of how the above activities are put together, and whether
there is one or more parties involved, Baldwin points out that
before a single resident’s money is involved the developer and
associated interests have locked up virtually every avenue of
profit taking or exploitation and can leave town unmolested. The
owner is left with a key, a mortgage, and the long-term account-
ability to the community, the state, and the residents.

As a solution, Mr. Baldwin suggests that efforts be directed
to the creation of a service orientated unit, which would be em-
powered to set profit limits and fees for builders, financing
agents, contracting firms, and management groups; have over-
sight and audit responsibilities and be authorized to impose
meaningful penalties for improper activity. His major criticism
is that no agency is authorized to audit these activities (or if
authorized, fails to act in a timely fashion) until all resources
are exhausted and the situation is past response to corrective
action. Mr. Baldwin believes that a law which would recognize
the uniqueness of the services to be rendered in a life care unit
with provisions for criminal penalties for exploitation or exces-
sive profiteering would be more in keeping with the need for
legislation than that which is currently proposed.

According to Susan R. Gravel, Program Director for Housing
Alternatives, the life care, concept has a place within the long-
term care and alternative housing network. However, a strict
regulatory process must be established to protect elders’ interests
and to assure that the Federal and State governments do not
bear the full economic burden for the elderly who enter life care
homes and subsequently need more care than is available. Spe-
cifically, the Department would support efforts to require that

Department of Public Welfare
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life care homes (1) make full disclosure of financial liability and
service limitations; (2) provide for a prorated return of invest-
ment should a person have to be transferred to another facility;
(3) set a reasonable time period to review and cancel the con-
tractual agreement, and (4) provide full disclosure of the facility’s
financial condition.
Executive Office of Consumer Affairs

Terrance J. Hamilton, Legal Counsel of the Executive Office
of Consumer Affairs, undertook extensive research on Senate,
No. 466 and concluded that the proposed legislation contained
many defects which must be corrected if the legislation is to
withstand constitutional and other challenges. The infirmities of
the proposed bill notwithstanding, Hamilton echoed the Depart-
ment’s view that legislation in this area was imperative.

Among the drawbacks, Mr. Hamilton reports that the language
in Section 8 is not legally sufficient to provide for actual dis-
closure. Further, he suggests the insertion of a provision re-
quiring that a copy of the disclosure statement be distributed to
prospective residents prior to signing the lease or membership
agreement.

Mr. Hamilton indicates that Senate, No. 466 contains several
clauses which he believes will not pass constitutional muster.
Section 5 requires a living care facility to be operated on a non-
profit basis. While such status is necessary to qualify for tax
exemption it probably can’t be required as a basis of operation. 1

Section 15 allows the Department of Public Health to exempt
some life care facilities from registration requirements, which
may deny other life care facilities equal protection of the laws,
particularly when as in the proposed bill no standards are de-
fined to regulate the exercise of such discretion by the Depart-
ment.

Under the terms of Section 25(a) a facility must submit copies
of any advertisement to the Department at least ten (10) days
prior to publication. It is Mr. Hamilton’s opinion that this would
operate as a prior restraint on the exercise of free speech and
would be unconstitutional under the First Amendment.2

1 See related discussion in Chapter II relative to constitutional challenge
of Michigan law.
See footnote 1
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In response to the Bureau’s request for this organization’s views
on Senate, No. 593 of 1979, Mr. Andrew Comeau, a spokesman
for the Massachusetts Federation of Nursing Homes and Related
Facilities, Inc., answered that he finds nothing in the proposed
legislation that a reasonably responsible facility could take ex-
ception to.

According to Mr. Comeau, certain sections within the proposal
merit special attention. In respect to Section 132(g)(5) which
requires including within the disclosure statement tables show-
ing frequency and amounts of rate increases over the past five
years, Mr. Comeau indicates such data would be misleading due
to the instability of the economy and the cost of living over the
last five years. Section 132(j) requires the facility to supply
quarterly certified financial statements if the application is filed
more than 90 days following the end of the fiscal year. Mr.
Comeau believes this would place an unreasonable financial bur-
den on the facility in the form of additional accounting cost. He
suggests that a financial statement as of the end of the most
recent fiscal year seems adequate to provide applicants with the
necessary material to make an informed decision.

Section 132 (p) mandates the filing of an annual report. Mr.
Comeau believes that such should be required in the instance of
facilities under construction, or those in their first five years of
operation, and also those undergoing expansion. In any other cir-
cumstances, he suggests biennial reporting, such as the Depart-
ment of Public health requires for licensing.

Following a review of both Senate, No. 466 and Senate, No.
593 by his staff, Dr. Alfred L. Frechette, Commissioner of the
Department of Public Health concluded that the Department
would support Senate 466 with certain modifications. In par-
ticular the Department supports provisions which (a) would
require registration of agents selling life leases; (b) require re-
funds of entrance fees under certain conditions; and (c) set forth
terms for cancellation of membership.

The Department’s main focus of opposition to Senate, No. 466
rests on the bill’s identification of the Department of Public

Massachusetts Federation of Nursing Homes

Department of Public Health
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Health as the appropriate agency to regulate the financial aspects
of life leases. The Department suggests that the Department of
Insurance or other consumer protection agency is the appropri-
ate agency to regulate the sale of life leases. On the other hand,
Public Health considers it to be within its jurisdiction to regu-
late patient and resident care of long term facilities through the
Department’s current nursing and rest home licensure authority
(G.L.c. 111, 5.71).

The Department does not support Senate, No. 593. According
to Dr. Frechette, the bill establishes a category of health care
facility called a continuing care facility which provides board
and lodging and “nursing services, medical services or health
related services . . . pursuant to an agreement effective for the
life of the individual ...” for an entrance fee. He states that
it is not clear whether the bill intends that these facilities be sub-
ject to Department of Public Health licensure rather it appears
to vest regulatory authority completely in the Department of
Insurance. It is this feature which the Department of Public
Health opposes.

Another aspect of Senate, No. 593 which troubles the Depart-
ment of Public Health is the apparent lack of any legal way for
the regulatory agency to deny registration to a prospective life
lease sales organization. In addition, the bill would permit en-
trance fees to be used for construction purposes rather than for
providing care to life lease purchasers.

In summary the Department of Public Health supports state
regulation of sale of life leases, but will not support either bill as
currently written.
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1. Short Title. This chapter shall be known and may be cited as the
Continuing Care Facility Registration Act.

2. Definitions. As used in this chapter;
a. “Continuing care" means the furnishing to an individual,

other than an individual related by consanguinity or affinity to
the person furnishing such care, of board and lodging together
with nursing services, medical services or other health related
services, regardless of whether or not the lodging and services
are provided at the same location, pursuant to an agreement
effective for the life of the individual or for a period in excess
of one year.

b. “Department” means the Department of
c. “Entrance Fee” means an initial or deferred transfer to a

provider of a sum of money or other property made or promised
to be made as full or partial consideration for acceptance of a
specified individual as a resident in a facility.

d. “Facility” means the place or places in which a person
undertakes to provide continuing care to an individual.

e. “Living unit” means a room, apartment, cottage or other
area within a facility set aside for the exclusive use or control
of one or more identified individuals.

f. “Provider” means a person undertaking to provide con-
tinuing care in a facility.

g. “Resident” means an individual entitled to receive con-
tinuing care in a facility.

3. Registration. Unless a facility is registered under this act, no per-
son shall, as a provider, enter into a contract to provide continuing care
in the facility, or extend the term of an existing contract to provide
continuing care in the facility, if (a) the contract requires or permits
the payment of an entrance fee to any person, and (b) the facility is
or will be located in this state, or the provider or a person acting on
the provider’s behalf solicits the contract within this state and the per-
son to be provided with continuing care under the contract resides within
this state at the time of the solicitation.

a. A contract to provide continuing care is solicited in this
state if, during the twelve month period preceding the date the
contract is signed or accepted by either party, information con-
cerning the facility or availability of the contract is given:

(1) By personal, telephone or mail contact or other communi-
cation directed to and received by a person at a location in this
state or

APPENDIX A

MODEL CONTINUING CARE FACILITY
REGISTRATION ACT
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(2) In a paid advertisement published or broadcast from within
this state other than in a regular periodic publication more than
two thirds of the circulation of which is outside this state.

b. An application for registration shall be filed with the depart-
ment by the proposed provider on forms containing such informa-
tion as shall be prescribed by the department, including:

(1) The names and business addresses of the officers, direc-
tors, managing or general partners, and any person having a
ten percent or greater equity or beneficial interest in or of the
provider, and a description of such person’s interest in or
occupation with the provider.

(2) With respect to (i) the provider, (ii) any person named
in response to paragraph (1) and (iii) the proposed manager
if the facility will be managed on a day to day basis by a person
other than an individual directly employed by the provider:

(a) A description of the business experience of such person, if
any, in the operation or management of similar facilities.

(b) The name and address of any professional service, firm,
association, trust, partnership or corporation in which such per-
son has, or which has in such person, a ten percent or greater
interest and which it is presently intended will or may provide
goods, leases or services to the facility of a value of $5OO within
any year, including a description of the goods, leases or services
and the probable or anticipated cost thereof to the facility or
provider or a statement that such cost cannot presently be esti-
mated.

(c) A description of any matter in which such a person (i) has
been convicted of a felony or pleaded nolo contendere to a felony
charge, or been held liable or enjoined in a civil action by final
judgment if the felony or civil action involved fraud, embezzle-
ment, fraudulent conversion or misappropriation of property; or
(ii) is subject to a currently effective injunctive or restrictive
order of a court of record, or within the past five years has had
any state or federal license or permit suspended or revoked as
a result of an action brought by a governmental agency or de-
partment, arising out of or relating to business activity or health
care, including without limitation actions affecting a license to
operate a foster care facility, nursing home, retirement home,
home for the aged or facility registered under this act or a
similar act in another state.

(3) A proposed disclosure statement meeting the requirements
of section 4 of this act.

c. Upon receipt of an application for registration in proper
form, the department shall issue an acknowledegment of appli-
cation to the applicant. Within 30 days after the date of the
acknowledgement, unless the applicant has consented in writing
to a delay, the department shall register the facility or shall
notify the applicant of specific deficiencies or conditions which
will be imposed on registration of the facility as permitted under
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this act, and that the facility will be registered upon correction
of the deficiencies and compliance with the conditions.

4. Disclosure Statement. At the time of or prior to the execution of a
contract to provide continuing care, or at the time of or prior to the
transfer of any money or other property to a provider by or on behalf
of a prospective resident, whichever shall first occur, the provider shall
deliver a disclosure statement to the person with whom the contract is
to be entered into, the text of which shall contain, to the extent not
clearly and completely set forth in the contract for continuing care
attached as an exhibit thereto, at least the following information:

a. The name and business address of the provider and a state-
ment of whether the provider is a partnership, corporation, or
other type of legal entity.

b. The names of the officers, directors, trustees, or managing
or general partners of the provider and a description of each such
person’s occupation with the provider.

c. A description of the business experience of the provider, and
of the manager of the facility if the facility will be managed on
a day-to-day basis by an organization other than the provider, in
the operation or management of similar facilities.

d. A statement as to whether or not the provider is, or is
affiliated with, a religious, charitable or other nonprofit organiza-
tion; the extent of the affiliation, if any; the extent to which the
affiliate organization will be responsible for the financial and
contract obligations of the provider; and the provision of the
federal Internal Revenue Code, if any, under which the provider
or affiliate is exempt from the payment of income tax.

e. The location and description of the physical property or
properties of the facility, existing or proposed; and to the extent
proposed, the estimated completion date or dates, whether or not
construction has begun and the contingencies subject to which
construction may be deferred.

f. The services provided or proposed to be provided under con-
tracts for continuing care at the facility, including the extent
to which medical care is furnished. The disclosure statement shall
clearly state which services are included in basic contracts for
continuing care and which services are made available at or by
the facility at extra charge.

g. A description of all fees required of residents, including the
entrance fee and periodic charges, if any. The description shall
include:

(1) A statement of the fees that will be charged if the resi-
dent marries while at the facility, and a statement of the terms
concerning the entry of a spouse to the facility and the con-
sequences if the spouse does not meet the requirements for entry.

(2) The circumstances under which the resident will be per-
mitted to remain in the facility in the event of possible financial
difficulties of the resident.

(3) The terms and conditions under which a contract for con-
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tinuing care at the facility may be canceled by the provider or
by the resident; and the conditions under which all or some por-
tion of the entrance fee will be refunded in the event of can-
cellation of the contract by the provider or by the resident or in
the event of the death of the resident prior to or following oc-
cupancy of a living unit.

(4) The conditions under which a living unit occupied by a
resident may be made available by the facility to a different or
new resident other than on the death of the original resident.

(5) The manner by which the provider may adjust periodic
charges or other recurring fees and the limitations on such ad-
justments, if any. If the facility is already in operation, or if the
provider or manager operates one or more similar facilities
within this state, there shall be included tables showing the fre-
quency and average dollar amount of each increase in periodic
rates at each such facility for the previous five years or such
shorter period as the facility may have been operated by the
provider or manager.

h. The health and financial conditions required for an individual to be
accepted as a resident and to continue as a resident once accepted, in-
cluding the effect of any change in the health or financial condition of
a person between the date of entering a contract for continuing care
and the date of initial occupancy of a living unit by that person.

i. The provisions that have been made or will be made, if any, to
provide reserve funding or security to enable the provider to fully per-
form its obligations under contracts to provide continuing care at the
facility, including the establishment of escrow accounts, trusts or re-
serve funds, together with the manner in which such funds will be in-
vested and the names and experience of persons who will make the in-
vestment decisions.

j. Certified financial statements of the provider, including (a) a bal-
ance sheet as of the end of the most recent fiscal year and (b) income
statements for the three most recent fiscal years of the provider or
such shorter period of time as the provider shall have been in existence.
If the provider s fiscal year ended more than ninety days prior to the
date the application is filed, interim financial statements as of a date
not more than ninety days prior to such filing shall be included, but need
not be certified.

k. If operation of the facility has not yet commenced, a statement of
the anticipated source and application of the funds used or to be used
in the purchase or construction of the facility, including;

(1) An estimate of the cost of purchasing or constructing and
equipping the facility including such related costs as financing
expense, legal expense, land costs, occupancy development costs,
and all other similar costs which the provider expects to incur
or become obligated for prior to the commencement of opera-tions.

(2) A description of any mortgage loan or other long-term
financing intended to be used for the financing of the facility,
including the anticipated terms and costs of such financing.
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(3) An estimate of the total entrance fees to be received from
residents at or prior to commencement of operation of the fa-
cility.

(4) An estimate of the funds, if any, which are anticipated
to be necessary to fund start-up losses and provide reserve funds
to assure full performance of the obligations of the provider
under contracts for the provision of continuing care.

1. Pro Forma annual income statements for the facility for a period
of not less than five fiscal years, including:

(1) A beginning cash balance consistent with the certified
income statement required by subsection j. of this section or, if
operation of the facility has not commenced, consistent with
the statement of anticipated source and application of funds
required by subsection k.

(2) Anticipated earnings on cash reserves, if any,
(3) Estimates of net receipts from entrance fees, other than

entrance fees included in the statement of source and appli-
cation of funds required by subsection k, less estimated entrance
fee refunds, if any. A description of the actuarial basis and
method of calculation for the projection of entrance fee receipts
shall be included.

(4) An estimate of gifts or bequests if any are to be relied on
to meet operating expenses.

(5) A projection of estimated income from fees and charges
other than entrance fees, showing individual rates presently
anticipated to be charged and including a description of the
assumptions used for calculating the estimated occupancy rate
of the facility and the effects on the income of the facility of
government subsidies for health care services, if any, to be pro-
vided pursuant to the contracts for continuing care.

(6) A projection of estimated operating expenses of the
facility, including a description of the assumptions used in cal-
culating the expenses, and separate allowances, if any, for the
replacement of equipment and furnishings and anticipated
major structural repairs or additions; and

(7) An estimate of annual payments of principal and interest
required by any mortgage loan or other long-term financing.

m. Such other material information concerning the facility or the
provider as may be required by the department or as the provider
wishes to include.

n. The cover page of the disclosure statement shall state, in a promi-
nent location and typeface, the date of the disclosure statement and
that registration of the facility does not constitute approval, recomen-
dation or endorsement of the facility by the department, nor does such
registration evidence the accuracy or completeness of the information
set out in the disclosure statement.

o. A copy of the form or forms of contract for continuing care used
by the provider shall be attached as an exhibit to each disclosure state-
ment. Any contract solicited in this state and pertaining to continuing
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care to be provided for a person who resides within this state at the
time of the solicitation shall provide that;

(1) The party contracting with the provider may rescind the
contract within seven days following the later of the execution
of the contract or the receipt of the disclosure statement, in
which event any money or property transferred to the provider
shall be returned in full. The resident to whom the contract per-
tains shall not be required to move into the facility before the
expiration of the seven-day period.

(2) If a resident dies before having occupied a living unit in
the facility for at least fifty (50) months, or if on account of
illness, injury or incapacity the resident is prevented from
initially occupying a living unit in the facility under the terms
of the contract for continuing care, the contract is automatically
cancelled and the resident or legal representative of the resi-
dent, or the person paying any portion of the entrance fee if
not the resident, shall receive a refund of the entrance fee or
that portion thereof previously transferred to the provider, less
(a) those costs specifically incurred by the provider or facility
at the request of the resident and described in the contract or
an addendum thereto signed by the resident; plus (bl a reten-
tion charge, if set out in the contract, which does not exceed
two percent (2%) of the entrance fee for each calendar month
or fraction thereof during which an accommodation at the facil-
ity was actually occupied by or held and available for occu-
pancy by the resident, provided that the contract may specify a
minimum retention charge which does not exceed twelve percent
(12%) of the entrance fee.

(3) If (i) a resident, once having occupied a living unit in
the facility, ceases to occupy any accommodation in the facility
for any reason other than death of the resident, and if (ii) the
resident has occupied or been entitled to occupy an accommo-
dation in the facility for less than one hundred months, and if
(iii) either (A) the resident is involuntarily required to cease
occupancy of any accommodation in the facility on account of
illness, injury or incapacity and pursuant to the terms of the
contract for continuing care, or (B) the resident voluntarily
ceases occupancy of any accommodation in the facility and the
resident’s attending physician certifies to the provider that the
resident is in generally good health at the time the contract is
terminated, then that resident personally, but not by any agent,
attorney or personal representative of the resident, may termi-
nate the contract for continuing care, and thereafter the resi-
dent or legal representative of the resident or other person who
paid the entrance fee on the resident’s behalf shall receive a
refund of the entrance fee or that portion thereof transferred
to the provider, less (a) those costs specifically incurred by the
provider or facility at the request of the resident and described
in the contract or an addendum thereto signed by the resident;
plus (b) a retention charge, if set out in the contract, which
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does not exceed one percent (1%) of the entrance fee for each
calendar month or fraction thereof during which an accommo-
dation at the facility was actually occupied by or held and
available for occupancy by the resident, provided that the con-
tract may specify a minimum retention charge which does not
exceed twelve percent (12%) of the entrance fee.

p. With the prior approval of the department, in lieu of the dis-
closure statement required by this section a provider may deliver a
disclosure statement or similar document containing substantially the
information required by this section and prepared in compliance with
laws of another state or of the United States.

5. Entrance Fee Escrow. As a condition of registration under section
3 of this act, the department may require that the provider establish an
escrow account with a bank, trust company or other escrow agent ap-
proved by the department, and that any entrance fees received by the
provider prior to the date the resident is permitted to occupy a living
unit in the facility be placed in the escrow account, subject to release
as follows:

a. If the entrance fee applies to a living unit which has been
previously occupied in the facility, the entrance fee shall be re-
leased to the provider at such time as the living unit becomes
available for occupancy by the new resident, or shall be re-
turned to the resident or the resident’s personal representative
under the conditions described in subsection 4,0. of this act.

b. If the entrance fee applies to a living unit which has not
previously been occupied by any resident, the entrance fee shall
be returned to the resident or the resident’s personal representa-
tive under the conditions described in subsection 4.0. of this act
or shall be released to the provider at such time as the depart-
ment is satisfied that:

(1) A commitment has been received by the provider for any perma-
nent mortgage loan or other long-term financing described in the
statement of anticipated source and application of funds submitted by
the provider as part of its registration application, and any conditions
of the commitment prior to disbursement of funds thereunder have been
substantially satisfied; and

(2) Aggregate entrance fees received or receivable by the provider
pursuant to binding life care contracts, plus the anticipated proceeds of
any first mortgage loan or other long-term financing commitment, plus
funds from other sources in the actual possession of the provider, are
equal to not less than ninety percent of the aggregate cost of construct-
ing or purchasing, equipping and furnishing the facility plus not less
than ninety percent of the funds estimated, in the statement of antici-
pated source and application of funds submitted by the provider as part
of its permit application, to be necessary to fund start up losses of the
facility plus not less than ninety percent of the amount of the reserve
fund escrow, if any, required to be maintained by the provider pursuant
to section 6 of this Act; and
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(3) Construction or purchase of the facility has been substantially
completed and an occupancy permit covering the living unit has been
issued by the local government having authority to issue such permits.

c. If the funds in an escrow account required to be estab-
lished under subsection b. of this section are not released pur-
suant thereto within a period of thirty-six months or such greater
time as may have been specified by the provider with the con-
sent of the department, or any extensions thereof approved by
the department in writing, then such funds shall be returned by
the escrow agent to the persons who had made payment thereof
to the provider.

d. Nothing in this section shall be interpreted as requiring
the escrow of any non-refundable application fee, not to exceed
$ , clearly designated as such in the contract for
continuing care.

e. In lieu of any escrow which may be required by the depart-
ment under this section, a provider shall be entitled to post a
bond by a recognized surety authorized to do business in this
state executed in favor of the department on behalf of persons
who may be found entitled to a refund of entrance fees from
the provider.

6. Reserve Fund Escrow. As a condition of initial or continuing regis-
tration under this act, the department may require the provider to
maintain on a current basis, in escrow with a bank, trust company or
other escrow agent approved by the department, a portion of all
entrance fees received by the provider in an aggregate amount of up
to the total of all principal and interest payments due during the next
twelve months on account of any first mortgage loan or other long-
term financing of the facility. The funds in such an escrow account may
be invested with the earnings thereon payable to the provider. If the
provider so requests in writing, the escrow agent shall release up to
one-twelfth of the original principal balance of the escrow account,
A release of funds shall not be made more than once during any calen-
dar month, and then only after the escrow agent has given written
notice to the department at least ten days prior to the release.

7. Lien on behalf of residents. Prior to the registration of a facility
under section 3 of this act, or at such other time as the department
may determine it in the best interests of residents of a facility, the
department may file a lien on the real and personal property of the
provider or facility to secure the obligations of the provider pursuant
to existing and future contracts for continuing care. A lien filed under
this section shall be effective for a period of ten years following such
filing and may be extended by the department upon a finding that such
extension is advisable for the protection of residents of the facility.
The lien may be foreclosed upon the liquidation of the facility or the
insolvency or bankruptcy of the provider, and in such event the pro-
ceeds thereof shall be used in full or partial satisfaction of obligations
of the provider pursuant to contracts for continuing care then in effect.
The lien provided for in this section shall be subordinate to the lien of
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any first mortgage on the real property of the facility and may be sub-
ordinated with the written consent of the department to the claims of
other persons if the department shall determine such subordination to
be advisable for the efficient operation of the facility.

8. Annual Report. The Registration of a facility under this act shall
remain effective until withdrawn by the provider or revoked or suspended
by the department under section 11 hereof, provided that annually
within 120 days following the end of the provider’s fiscal year, unless
such time shall be extended with the written consent of the department,
the provider shall file with the department an annual report which
includes a revised disclosure statement setting forth, as of the end of
such fiscal year, information meeting the requirements of section 4 of
this act. The annual report shall be acccompanied by a narrative
describing any material differences between (1) the pro forma income
statements filed in response to subsection 4.1. of this act as part of the
most immediately preceding registration application or annual report
and (2) the actual results of operations during the fiscal year together
with the revised pro forma income statements being filed as a part
of the current annual report. A provider may amend its disclosure
statement on file with the department at any other time if, in the
opinion of the provider, an amendment is necessary to prevent the
disclosure statement from containing a material misstatement of fact
or omitting to state a material fact required to be stated therein.

9. Fees. The fee for filing an application for registration of a facility
under this act shall be $ The fee for filing an annual
report or amendment to a disclosure statement for a facility which has
been registered shall be $

10. Rehabilitation or liquidation. If, at any time, the department shall
determine, after notice and an opportunity for the provider to be heard,
that (1) a portion of a reserve fund escrow required under section 6 of
this act has been or is proposed to be released, or (2) a provider has
been or will be unable, in such a manner as may endanger the ability
of the provider to fully perform its obligations pursuant to contracts
for continuing care, to meet the pro forma income or cash flow projec-
tions previously filed by the provider, or (3) a provider is bankrupt or
insolvent or in imminent danger of becoming bankrupt or insolvent,
then the department may apply to the appropriate court of this state,
or to the federal bankruptcy court which may have previously taken
jurisdiction over the provider or facility for an order directing the
department, or authorizing the department to appoint a trustee, to re-
habilitate or liquidate a facility.

a. An order to rehabilitate a facility shall direct the depart-
ment or trustee to take possession of the property of the pro-
vider and to conduct the business thereof, including the em-
ployment of such managers or agents as the department or
trustee may deem necessary, and to take such steps as the
court may direct toward removal of the causes and conditions
which have made rehabilitation necessary.

b. If, at any time, the court finds, upon petition of the depart-
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merit or trustee or the provider, or on its own motion, that the
objectives of an order to rehabilitate a provider have been
accomplished and that the facility can be returned to the pro-
vider’s management without further jeopardy to the residents
of the facility, creditors, owners of the facility, and to the pub-
lic, the court may, upon a full report and accounting of the
conduct of the facility’s affairs during the rehabilitation and of
the facility’s current financial condition, terminate the rehabili-
tation and by order return the facility and its assets and affairs
to the provider’s management.

c. If, at any time, the department determines that further
efforts to rehabilitate the provider would be useless, it may
apply to the court for an order of liquidation.

d. An order to liquidate a facility may be issued upon appli-
cation of the department whether or not there has been issued
a prior order to rehabilitate the facility, shall act as a revoca-
tion of the registration of the facility under section 3 of this
act, and shall order the department or a trustee to marshall
and liquidate all of the provider’s assets located within this
state.

e. In applying for an order to rehabilitate or liquidate a
facility, the department shall give due consideration in the
application to the manner in which the welfare of persons who
have previously contracted with the provider for continuing
care may be best served. In furtherance of this objective, the
proceeds of any lien obtained by the director pursuant to sec-
tion 7 of this act may be used in full or partial payment of
entrance fees, on behalf of residents of a facility being liqui-
dated, to other facilities operated by providers who have regis-
tered such facilities under this act.

f. An order for rehabilitation under this section shall be re-
fused or vacated if the provider posts a bond, by a recognized
surety authorized to do business in this state and executed in
favor of the department on behalf of persons who may be found
entitled to a refund of entrance fees from the provider or other
damages in the event the provider is unable to fulfill its con-
tracts to provide continuing care at the facility, in an amount
determined by the court to be equal to the reserve funding which
would otherwise need to be available to fulfill such obligations.

11. Revocation of Registration. A Registration of a facility under this
act shall be revoked or suspended by the department if the provider
fails to file an annual report as required by section 8 hereof or if, after
notice to the provider and an opportunity for all interested parties to
be heard, the department determines that (1) the provider has estab-
lished a pattern of failure to deliver the disclosure statement as re-
quired by section 4 of this act, or (2) has delivered a disclosure state-
ment which contains a material misstatement of fact or which omits
to state a material fact required to be stated therein or necessary in
order to make the statements made therein, in light of the circum-
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stances under which they are made, not misleading, if the provider,
at the time of delivery, had actual knowledge of the misstatement or
omission.

12. Civil Liability. Any person who, as or on behalf of a provider, (1)

enters into a contract for continuing care at a facility which is not
registered under section 3 of this act, or (2) enters into a contract for
continuing care at a facility without having first delivered a disclosure
statement meeting the requirements of section 4 of this act to the per-
son contracting for such continuing care, or (3) enters into a contract
for continuing care at a facility with a person who has relied on a dis-
closure statement which omits to state a material fact required to be
stated therein or necessary in order to make the statements made there-
in, in light of the circumstances under which they are made, not mis-
leading, shall be liable to the person contracting for such continuing
care for damages and repayment of all fees paid to the provider, facility
or person violating this act, less the reasonable value of care and
lodging provided to the resident by or on whose behalf the contract
for continuing care was entered into prior to discovery of the violation,
misstatement or omission or the time the violation, misstatement or
omission should reasonably have been discovered, together with interest
thereon at the legal rate for judgments, and court costs and reasonable
attorney fees.

a. Liability under this section shall exist regardless of whether
or not the provider or person liable had actual knowledge of
the misstatement or omission.

b. A person may not file or maintain an action under this
section if the person, before filing the action, received an offer,
approved by the department, to refund all amounts paid the
provider, facility, or person violating this act together with
interest at 6% per year from the date of payment, less the
reasonable value of care and lodging provided prior to receipt
of the offer, and the person failed to accept the offer within 30
days of its receipt. At the time a provider makes a written offer
of rescission, the provider shall file a copy with the department.
The rescission offer shall recite the provisions of this section,

c. An action shall not be maintained to enforce a liability created
under this act unless brought before the expiration of
years after the execution of the contract for continuing care
which gave rise to the violation.

d. Except as expressly provided in this act, civil liability in
favor of a private party shall not arise against a person by
implication from or as a result of the violation of this act or
a rule or order promulgated or issued under this act. This act
shall not limit a liability which may exist by virtue of any other
statute or under common law if this act were not in effect.

13. Investigations and subpoenas. The department may make such pub-
lic or private investigations within or outside of this state as the depart-
ment deems necessary to determine whether any person has violated
or is about to violate any provision of this act or any rule or order
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hereunder, or to aid in the enforcement of this act or in the prescribing
of rules and forms hereunder, and may publish information concerning
any violation of this act or any rule or order hereunder.

a. For the purpose of any investigation or proceeding under
this act, the department may require or permit any person to
file a statement in writing, under oath or otherwise as the
department determines, as to any of the facts and circum-
stances concerning the matter to be investigated.

b. For the purpose of any investigation or proceeding under
this act, the department or any officer designated by it may
administer oaths and affirmations, subpoena witnesses, compel
their attendance, take evidence, and require the production of
any books, papers, correspondence, memoranda, agreements or
other documents or records which the department deems rele-
vant or material to the inquiry, all of which may be enforced
in any court of this state which has appropriate jurisdiction.

14. Cease and desist orders, injunctions. Whenever it appears to the
department that any person has engaged or is about to engage in any
act or practice constituting a violation of any provision of this act or
any rule or order hereunder, the department may;

a. Issue an order directed at any such person requiring such
person to cease and desist from engaging in such act or practice.

b. Bring an action in any court which has appropriate juris-
diction to enjoin the acts or practices and to enforce compliance
with this act or any rule or order hereunder. Upon a proper
showing a permanent or temporary injunction, restraining
order, or writ of mandamus shall be granted and a receiver or
conservator may be appointed for the defendant or the defen-
dant’s assets. The department shall not be required to post a
bond.

15. Criminal Penalties. Any person who willfully and knowingly
violates any provision of this act, or any rule or order under this act,
shall upon conviction be fined not more than dollars or
imprisoned not more than years, or both.

a. The department may refer such evidence as is available
concerning violations of this act or of any rule or order here-
under to the attorney general or the proper county attorney who
may, with or without such a reference, institute the appropriate
criminal proceedings under this act.

b. Nothing in this act limits the power of the state to punish
any person for any conduct which constitutes a crime under any
other statute.

16. Rules. The department shall promulgate such rules as are neces-
sary to implement this act and shall establish standards to be used by
the department in determining whether a provider is maintaining
sufficient reserves or security to enable it to fully perform its obligations
under contracts for continuing care.
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An Act to impose conditions upon the right of certain in-
stitutions TO REQUIRE TRANSFERS OF PROPERTY OR CASH PAY-
MENTS FROM INDIVIDUALS IN RETURN FOR THE PROVISION OF
CONTINUING CARE TO SUCH INDIVIDUALS.

1 Section 1. This act shall be known and may be cited as
2 the “Continuing Care Consumer Protection Act.”

1 Section 2. (a) No continuing care institution or organi-
-2 zation (as defined in subsection (b) ) may require any trans-
-3 fer of property, or any cash payment in addition to or in
4 lieu of the institution’s regular periodic charges for the
5 care and services involved (or in excess of the actual value
6 of such care and services as periodically determined on a
7 current basis), from any individual, in return for or as a
8 condition of the provision to such individual of medical,
9 nursing, custodial, housing or other long term care during

10 the remainder of such individual’s life or during a specified
11 period of more than one year, except under and in accord-
-12 ance with a written contract or agreement (hereinafter re-
-13 ferred to as a “continuing care contract”) which sets forth
14 in detail the rights and obligations of the institution and
15 such individual with respect to such care and which qualifies
16 for purposes of this act under Section 3.
17 (b) For purposes of this act, the term “continuing care
18 institution” means an institution, organization or other per-
-19 son which is regularly engaged in the provision of medical,
20 nursing, custodial, housing or other long-term care to elderly
21 individuals or to elderly individuals and others.

1 Section 3. In order to qualify for purposes of this act, a
2 continuing care contract entered into between a continuing
3 care institution and an individual must
4 (1) provide for full written financial disclosure to such
5 individual, at the time of his/her bonafide application for
6 admittance to the home, and subsequent to such individual’s

APPENDIX B
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7 admittance to the home at his 7 her request, with respect to
8 the institution’s ownership, income sources, projected costs
9 and debts, and provide for full written disclosure to such

10 individual or significant changes in the institution’s owner-
-11 ship, income sources, projected costs and debts;
12 (2) include
13 (a) a complete description of the services to be rendered
14 under the contract and the charges therefor and provide for
15 the furnishing to the individual of a complete description
16 of other services and the charges therefor which are made
17 available by the institution at the time of the individual’s
18 admittance to the home, but are not covered by the contract,
19 except that this paragraph shall not preclude a home’s
20 making adjustments in such charges to reflect changes in
21 the economy as related to the actual costs of providing the
22 services offered, and where a continuing care home reserves
23 the right to adjust periodic charges for any reason, the cir-
-24 cumstances under which the periodic charges wall be in-
-25 creased or decreased shall be stated in the contract;
26 (b) provision for the furnishing to such individual of a
27 complete description of other services (and the charges
28 therefor) which are made available by the institution but
29 are not covered by the contract (and for prompt notification
30 to such individual of any changes in the service thus made
31 available or in the charges therefor);
32 (3) contain a complete description of the method by which
33 any payment or transfer of property as described in sec-
-34 tion 2(a) is to be made (including the method in which the
35 value of any such property is to be determined, and a state-
-36 ment of any fees or charges which may be imposed in con-
-37 nection with such payment or transfer);

38 (4) specify conditions under which the contract may be
39 terminated by the institution or such individual, and specify
40 the method of computation and release of refunds to such
41 individual in the event of such termination;
42 (5) provide that termination of the contract will be per-
-43 mitted upon ninety days notice to the nonterminating party,
44 except that such notice will not be necessary if termination
45 is mutually agreed to;
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46 (6) provide for an annual audit (described in Section 4)
47 and
48 (7) state the period in which the contract will be effective.

1 Section 4. The financial records of each institution sub-
-2 ject to this act shall be audited not less frequently than once
3 each year, in accordance with generally accepted auditing
4 standards by an independent certified public accountant. A
5 written report of such independent audit, shall, upon request,
6be delivered to each individual with whom the institution
7 has entered into a continuing care contract. The report shall
8 describe the scope of the audit and include
9 (1) an analysis of per capita costs of operation of the

10 institution.
11 (2) an analysis of any payments or transfers of property
12 made as described in section 2(a) by such individuals, set
13 forth separately from membership fees, donations and other
14 funds available for capital expenditures, and
15 (3) a certification that the institution is maintaining
16 financial reserves against continuing care contract obliga-
-17 tions as described in section 5.

1 Section 5. Each institution subject to this act shall main-
-2 tain financial reserves sufficient to meet its obligations
3 under continuing care contracts. Such obligations shall be
4 computed on the basis of tables of mortality issued by the
5 National Center for Health Statistics, and shall be in accord-
-6 ance with schedules as set by regulation by the Attorney
7 General of the Commonwealth within two years from the
8 date this act becomes law.

1 Section 6. Any continuing care institution which fails to
2 comply with the requirements of this act shall not thereafter
3 enter into any continuing care contract until such time as
4 the Attorney General determines that its failure to comply
5 with such requirements has ceased.

1 Section 7. The Attorney General of the Commonwealth
2 shall administer this act, and may promulgate regulations
3 appertaining thereunto.
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“Living Care Disclosure Act”
Massachusetts (S. 466)

Requires registration with the Department of Public Health,
including disclosure of the following information;

(1) sponsorship,
(2) ownership,
(3) officers & trustees (and their criminal records, if any)
(4) financial statements,
(5) income sources,
(6) how entrance and monthly fees are determined, and
(7) fee adjustment notification procedure.

The contract itself must contain the following;
(1) description of room and services,
(2) provision for cancellation and refund during the first 6

months of residency,
(3) residency when unable to pay the monthly fee.
(4) refund policies,
(5) cancellation rights of both parties (spelled out by the bill)

and
(6) a clause allowing the Department of Public Health to

regulate the type, size and spacing of the contract.
The bill proposes additional conditions;

(1) Disputes between the home and resident must be submitted
to binding arbitration.

(2) One resident must be elected to the Board of the home by
the other residents .

APPENDIX C

A COMPARISON OF PROPOSED CONTINUING CARE
LEGISLATION WITH AMERICAN ASSOCIATION OF

HOMES FOR THE AGED GUIDELINES 1

1 Source: American Association of Homes for the Aged (AAHA), 1976.
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(3) Advertisements would need the prior approval of the
Department of Public Health.

(4) Penalty for willful breach: $lO,OOO and/or 7 years in
prison.

“Continuing Care Consumer Protection Act”
Federal (H.R. 807)

and potential residents of:Requires disclosure to residents
(1) the home’s finances,
(2) ownership,
(3) income sources,
(4) projected costs, and
(5) debts.

The contract must include:
(1) fees charged,
(2) services offered for those fees,
(3) termination rights ofboth parties,
(4) refund policies, and
(5) duration of the contract.

Additional requirements:
(1) mandatory annual audit by an independent CPA, and
(2) the facility must maintain financial reserve sufficient to

provide the promised services.

Continuing Care Homes
A Guidebook for Consumers

American Association of Homes for the Aging (AAHA), 1976

Recommends that the consumer find out:
(1) who sponsors the home,
(2) relationship of the sponsor to the home,

(3) who the directors of the home are, and what their respon-
sibilities are,

(4) financial information (in the form of a recent statement),

(5) method of payment and policy on fee adjustment, and








