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Report on Court Fees
Pursuant to c. 478, § 337, of the Acts of 1978

May 21, 1979

To the Honorable the Senate and House of Representatives of the
Commonwealth of Massachusetts:

The Justices of the Supreme Judicial Court respectfully submit
the following report on the “fees charged by the courts of the
commonwealth” in response to the provisions of St. 1978, c. 478,
§ 337.

Chapter 478, § 337, of the Acts of 1978 requests that the Justices
of the Supreme Judicial Court report on the following subjects
relative to court fees in civil proceedings:

1. The amount of each fee;
2. The total amount of revenue generated by each fee;
3. The disposition of revenues generated by fees;
4. The current standards employed to determine indigency

for the purpose of waiver of court fees
5. The amount of fees so waived;
6. The fees charged in other' states for similar actions and

services; and
7. Recommendations for a new fee schedule:

A. More nearly reflecting the cost of services represented
by court fees;

B. More nearly reflecting the court fees charged in other
states with similar or greater caseloads.

The Legislature’s request for information, in the form of a statu-
tory mandate, is unusual if not unique. While, in the exercise of
their particular constitutional functions, the coordinate depart-
ments of state government must scrupulously adhere to the con-
cept of the separation of powers as unequivocally set forth in Art.
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8. Recommendations for uniform standards of indigency to
be employed by each court of the Commonwealth.

SUPREME JUDICIAL COURT
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30 of the Declaration of Rights of the Massachusetts Constitution,
“we recognize that an absolute division of the three types of [gov-
ernmental] functions is neither possible nor always desirable.”
Opinion of the Justices, 356 Mass. 639, 641 (1974). See also Mass.
Const. Pt. 2, c. 3, art. 2, relative to requests for advisory opinions.

“A spirit of mutual cooperation among the legislative, execu-
tive and judicial departments is unquestionably the people’s best
guaranty of constitutional government.” O’Coin’s, Inc. v. Treasurer
of Worcester County, 362 Mass. 507, 515 (1972). In this spirit
of comity, we welcome the opportunity to provide the Legislature
both with data and informed comment on matters appropriately
the subject of legislative inquiry and also of direct concern to the
operations and administration of the judicial department.

For the purpose of this report, we consider the term “fee,” as
used in St. 1978, c. 478, § 337, to mean generally those charges
payable for access to the courts in civil proceedings and for the
performance by court personnel of services with respect to civil
proceedings filed therein. We do not construe this term, as used in
this context, to mean other costs, even if established or authorized
by statute or court rule, associated with court proceedings, e.g.,
counsel fees, witness fees, costs of transcripts, costs of services
pei'formed by sheriffs or their deputies and the like.

However, with respect to recommendations for uniform stand-
ards of indigency, we have expanded our remarks beyond the stat-
utory request to include some discussion of standards applicable to
the appointment of counsel for indigent defendants in criminal
prosecutions in response to questions recently posed by the House
Committee on Ways and Means.

“The use of filing fees [and other court fees] in this country
had its origin in the English tradition of compensating court of-
ficials from fees charged to litigants. Since state and local govern-
ments started paying the salaries of judges and court clerks, how-
ever, two other justifications for the use of filing fees have been
emphasized. The first; is that filing fees deter frivolous litigation,
thereby controlling caseloads ....

A second reason for levying filing fees is that they represent a
proper charge for the use of civil courts by individuals seeking a
private benefit.” Stott and Ross, Survey and Analysis of Court
Filing Fees, 2 State Court Journal 8 (Spring 1978).
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To the extent that court fees do bear a reasonable relationship
to these purposes, their imposition is a valid exercise of govern-
mental authority, provided that the imposition of such fees does
not, for purely economic reasons, deny persons of their constitu-
tional and statutory rights of access to the courts. See Mass.
Const., Declaration of Rights, Art. 11; Boddie v. Connecticut, 401
U.S. 371 (1971).

In Massachusetts, court fees are generally established by specific
statutes. See G. L. c. 262, §§ 2, 4, 39 and 40.

With some exceptions, the primary fee is the filing fee charged
upon the entry of a civil action or appeal. In addition, a fee, usual-
ly equal to the filing fee, is required for the issuance of temporary
restraining orders or injunctions. For the most part with some
exceptions, most notably in the Probate and Family Court And
Land Court Departments of the Trial Court, other fees are rel-
atively minor and inconsequential in amount.

The filing fees collected by the Supreme Judicial Court’s Clerk
for the Commonwealth are limited to a small category of cases
in which, by statute, appeals are filed directly in the Supreme
Judicial Court. In most instances, appeals are filed in the Appeals
Court and the filing fees are paid to that court’s clerk. However,
regardless of which appellate court an appeal is entered in, all
appeals are screened by the Supreme Judicial Court. Through this
process and on its own motion, the Supreme Judicial Court reg-
ularly transfers to itself a substantial number of appeals entered
in the Appeals Court.

The Supreme Judicial Court’s Clerk for the Commonwealth, in
accordance with G. L. c. 262, § 4, collects a $5 filing fee per ap-
pellant in a limited number of matters:

a. Appeals from an Appellate Division of the District or Bos-
ton Municipal Court Departments;

b. Cases appealed or reported from the Supreme Judicial
Court’s single justice session; and

c. Appeals from the Department of Employment Security.

There are no statutory fees for petitions for direct appellate re-
view by-passing the Appeals Court, MRAP, Rule 11, for petitions

Enumeration of Court Fees

A. Supreme Judicial Court



f JuneSENATE— No. 1929.6

for further appellate review after a decision by the Appeals Court,
MRAP, Rule 27.1, or motions for rehearing after decision by the
Supreme Judicial Court, MRAP, Rule 27. Nor do court rules pro-
vide for fees in such matters.

The Supreme Judicial Court’s Clerk for Suffolk County, also in
accordance with G. L. c. 262, § 4, collects a filing fee of $5 for
each entry in his office for the Court’s single justice system and a
$5 fee for the issuance of restraining orders and injunctions.

In addition, the Clerk for Suffolk County collects the fees filed
with petitions for admission to the bar. The fee for a law school
graduate seeking admission by examination is $35. The fee for a
lawyer previously admitted in another jurisdiction and seeking
reciprocal admission in Massachusetts by motion is $250. See G.
L. c. 221, § 37.

The Chief Court Officer for the Supreme Judicial Court collects
a fee of $65 per year from law libraries desiring to receive copies
of briefs and records of cases decided by the Supreme Judicial
Court.

The filing fee for the entry of an appeal in the Appeals Court is
not specifically set by statute. 1 However, consistent with the fees
charged by the Supreme Judicial Court under G. L. c. 262, § 4, the
Clerk of the Appeals Court collects a filing fee of $5 per appellant
in civil appeals entered in the Appeals Court.

A $5 fee is also collected for the entry of matters to be heard
initially by a single justice of the Appeals Court.

C. Superior Court Department of the Trial Court
The major fee collected by the clerks of the Superior Court De-

partment in civil actions is a filing fee of $5. G. L. c. 262, § 4. Five
dollar fees are also collected for the issuance of a temporary re-
straining oi'der or injunction and for the transmission of papers
to the Supreme Judicial Court.

Other miscellaneous fees collected by the Superior Court De-
partment range from $.06 to $.50. See attached copy of G. L. c.

B. Appeals Court

i General Laws c. 262, § 4, refers to the fees to be charged by “clerks of
courts.” While this language apparently refers to the statutory office
of “clerk of courts” in each county, the appellate court clerks have tra-
ditionally collected the fees established by this section.
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262, § 4.

In the Probate and Family Court Department, there are a sub-
stantial number of fees, generally in the vicinity of $l5, collected
with respect to matters relating to the financial affairs of the
parties, e.g., administrations, wills, trusteeships and the like. Some
of these fees are cumulative because of the court’s continuing juris-
diction in matters requiring successive court action, e.g., appoint-
ment of a fiduciary, partition of real estate, sale of real estate,
filing of an account and the like. See attached copy of G. L. c.
262, § 40.

The highest filing fee for any judicial proceeding in the Com-
monwealth is the $3B filing fee for a divorce in the Probate and
Family Court Department. The corresponding fee in the Superior
Court Department is $5.

The filing fee for an equity action in the Probate and Family
Court Department is $l5 as compared to a $5 fee in the Superior
Court Department.

The fees for the issuance of temporary restraining orders and
injunctions are the same in the Family and Probate Court and
Superior Court Department $5.

There are no statutory fees for actions for separate support or
for petitions for the modification of support, alimony or custody
decrees.

The basic filing fee in the Land Court Department is $ll. See
attached copy of G. L. c. 252, § 39.

In registration proceedings, there are additional fees payable at
various stages as well as fees based upon the value and organiza-
tion of the property involved.

Similarly, there is a schedule of fees relating to procedural steps
involved in tax lien foreclosures.

The major fees collected by the District and Boston Municipal
Court Departments are:

a. General filing fees, G. L. c. 262, § 2; $ 5.00
b. Supplementary process filing fee, G. L. c. 262, § 2 ....

2.50

D. Probate and Family Court Department of the Trial Court

E. Land Court Department

F. District and Boston Municipal Court Departments
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c. Notice of supplementary process examination,
G. L. c. 262, § 2; 6 - 00

d. Fee for tape cassette, Admin. Reg. 1-76; 10.00
e. Removal fee to the Superior Court Department,

G. L. c. 262, §2; - 5.00
f. Small claims filing fee, G. L. c. 218, § 22 3.00

plus postage 1.40

Other items for which fees are collected by the District and
Boston Municipal Court Departments include petitions to review
the denial of gun permits, G. L. c. 262, § 26; licenses for minors
to marry, G. L. c. 262, § 26; blank writs and summons, G. L. c.
262, § 2; petitions for victims of violent crimes, G. L. c. 258A, §

4; writs of habeas corpus, G. L. c. 262, § 2; petitions for reciprocal
non-support, G. L. c. 273A, § 15 and a variety of fees for various
items including copies as set forth in G. L. c. 262, § 2, a copy of
which is attached.

There is no filing fee for the entry of a civil appeal in an Ap-
pellate Division of the District or Boston Municipal Court Depart-
ments.

In civil proceedings, there is a $5 filing fee in the Housing Court
Department and, in addition, a $5 fee for the issuance of a restrain-
ing order or injunction. G. L. c. § 19.

Miscellaneous Fees
In addition to various miscellaneous fees established by statute,

clerks and registers charge fees for copies, attested and unattested,
of court documents and for other services.

According to G. L. c. 262, § 44, the fee, unless otherwise specified,
shall be “at the same rate as is provided in paragraph (a) of sec-
tion ten of chapter sixty-six.” However, G. L. c. 66 § 10 (a), does
not set out a specific fee schedule but merely states that the “pay-
ment of a reasonable fee” shall be required for providing copies
of public records.

For other unspecified services, G. L. c. 262, § 43, provides for
payment of a fee “at the rate prescribed in this chapter for like
services.” However, since prescribed fees vary throughout c. 262

G. Housing Court Department
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and the chapter is silent as to others, § 43 is at best a rough guide-
line.

Understandably, the application of G. L. c. 262, §§ 43 and 44
has led to some differences among clerks and registers with respect
to the collection of fees not specifically prescribed by statute.
Revenue Generated hy Fees

Because of the various methods formerly employed to account
for court fees under the mixed state-county system of court fi-
nance, complete data are not presently available on all court fee
revenues for FY 1978. In those instances where information is
available in the aggregate, it is not always possible to determine
the source of such revenues as attributable to specific fees.

The following table is based upon that data presently available
to the Supreme Judicial Court.

Supreme Judicial Court
Filing fees, Clerks for the Commonwealth . $ 335.00
Charge to libraries for briefs 650.00
Filing fees, Clerk for Suffolk County 1,730.00
Certificates and copies, Clerk for Suffolk County 3,460.00
Petitions for admission to the bar

By examination ...

66,780.00
By motion 10,750.00

Total $ 83,705.00

Appeals Court
Total revenues, primarily filing fees

and fees for copies and certificates $ 7,682.00

Superior Court Department
Filing fees 208,683.00
Restraining orders, where not included in

foregoing figure for fees 3,162,00

Summonses, where not included in foregoing
figure for fees 1,497.00

$213,342.00Total

Revenues from Court Fees, FY 1978
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The foregoing figures, supplied by the Chief Administrative
Justice of the Trial Court, differ somewhat from those supplied
by the Bureau of Accounts. The Bureau reports gross Superior
Court revenues for the Superior Court Department for “Writs,
Entries, Copies, etc.”, exclusive of those collected ($671.20) by
Suffolk County’s Clerk for Criminal Business, as $228,285.01. Pre-
sumably then, the difference consists primarily of fees for copies
and blank forms and, possibly, some revenues attributable to
criminal proceedings.

Probate and Family Court Department
Administrations $ 160,665.00
wills

-- -
- 203,250.00

Trusteeships .... 14,400.00
Guardianships

.. 40,605.00
Accounts 330,930.00
Partitions 3,645.00
Real Estate Sales .... 49,545.00
Equity actions 20,310.00
Restraining orders and injunctions . 4,955.00
Divorce 1,189,970.00

Total $2,018,275.00

The foregoing figures, supplied by the Chief Justice of the Pro-
bate and Family Court Department, differ somewhat from those
reported by the Bureau of Accounts most likely because the latter
includes items not included in the former. According to the Bureau
of Accounts, the revenue for the Probate and Family Court De-
partment in FY 1978 was;

Probate fees, certificates, copies, etc. $1,474,378.45
Divorce fees 909,774.00
All other sources

.... 79182.94

$2,463,335.39
and Court Department

Recorder’s total receipt from all sources 409 737 53
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Assistant recorders’ receipts from all sources
.... 1,337,759.27

$1,747,496.80
District Court Department

Total revenues from writs, entries and
other civil fees $1,183,794.47

Boston Municipal Ccnirt Department
Total revenues from writs, entries and

other civil fees 134,257.23

Housing Court Department
Total revenues from writs, entries, copies 34,706.83

Total civil fees collected by the Supreme Judicial Court, the Ap-
peals Court and the Trial Court, including those received by Regis-
ters of Deeds in their capacities as Assistant Recorders of the Land
Court, amount to a figure between $5,408,202 and $5,868,619 on
the basis of the foregoing reported figures.

With the enactment, in July, 1978, of Court Reorganization Act
of 1978, all court revenues collected from the imposition of fees
must “be paid into the commonwealth except as otherwise spec-
ifically provided by law.” G. L. c. 29A, § 4.

It has been the long-standing practice of some District Court
clerks, as authorized by G. L. c. 218, § 47, to pay witness fees out
of the revenues from filing fees and account annually to the
Bureau of Accounts for such expenditures.

Lawyer registration fees, collected by the Board of Bar Over-
seers under the authority of SJC Rule 4:02, are used to maintain
the lawyer registration service, to support the activities of the
Board of Bar Overseers and to underwrite the Clients’ Security
Fund. However, these fees are imposed by the Supreme Judicial
Court in the exercise of its inherent and exclusive authority to
regulate the practice of law in the Commonwealth and their ad-
ministration does not in any way involve the expenditure of ap-
propriated funds. Thus, we consider this particular subject to be
beyond the scope of the legislative inquiry propounded by St. 1978,
c. 478, § 337.

Disposition of Revenues
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Standards for Waiver of Court Fees
In Massachusetts, a person is considered “indigent” for the pur-

poses of waiving court fees in a civil action if he is “a person who
is unable to pay the fees and costs of the proceeding in which he
is involved, or is unable to do so without depriving himself or his
dependents of the necessities of life, including food, shelter and
clothing.” G. L. c. 261, § 27A.

In determining indigency for this purpose, judges are guided by
the provisions of G. L. c. 261, § 27C. That section provides, “Be-
fore making a finding of indigency, the court shall consider the
following facts with respect to the applicant as of the time of hear-
ing, in the immediate past and with respect to the immediate
future; his age, education, training, physical and mental ability
and number of dependents; gross and net income; regular and ex-
traordinary expenses, if any; assets and liabilities; whether or not
he is a recipient of public assistance and for what purposes; and
any other facts which are relevant to the applicant’s ability to
pay court costs.”

Section 27G of G. L. c. 261 requires the State Treasurer to main-
tain a public record of all payments or waivers and to file with the
Legislature an annual report “indicating the amounts and pur-
poses of all expenditures under sections twenty-seven A to twenty-
seven G, inclusive, and making such recommendations for change
in the law as he deems necessary.”

Inquiries to the Treasurer's office indicate that the public rec-
ords and annual reports required by G. L. c. 261, § 27G, have not
been prepared and submitted to the Legislature purportedly be-
cause of lack of an appropriation for this purpose.

In the absence of such records and reports, information regard-
ing waivers of fees may be obtained only by reviewing on an in-
dividual basis records in court cases maintained in the offices of
court clerks and registers.

Thus, in those circumstances, the amount of fees waived under
G. L. c. 261, §§ 27A-G, is not presently ascertainable.

Experience indicates that, however, motions for the waiver of
court fees in civil cases are probably most common in divorce lit-
igation in (he Probate and Family Court Department particularly

Amount of Waived Fees
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in the larger, urban counties. This is attributable to the economic
condition of many persons seeking divorces and to the compara-
tively high filing fee for divorces in the Probate and Family Court
Department.

Because of the varying structure of fee schedules in other juris-
dictions, a direct comparison to Massachusetts fees is not always
practicable. Thus, the filing fees for various court proceedings,
a fee common to all jurisdictions with few exceptions, has been
chosen as the standard for comparison. By this standard, Massa-
chusetts consistently ranks among those states charging the lowest
fees in the nation. Massachusetts maintains a unique position in
this respect among urban, industrialized states.

The fees listed in this section are those charged by courts in
1977 and 1978. Massachusetts fees have not changed since that
time but those of some other states have been increased in the in-
terim. Thus, there is a possibility that the gap between court fees
charged in Massachusetts and those charged in some other states
may be greater than the following compilations indicate. How-
ever, given the low level of Massachusetts fees, such changes, if
any have occurred, would not alter the general conclusion that
Massachusetts court fees are among the lowest in the nation and
totally disparate from those charged by other similar states.

Kentucky - $ 70.00
Louisiana (Orleans Parish), New Jersey 60.00
Some California counties 54.00 - 55.50
Alaska, Connecticut, some New York counties ....

50.00
Some California counties 49.50
Washington 45.00
Colorado, Maryland, some Pennsylvania counties ....

40.00

Alabama, Idaho, Kansas 35.00
North Carolina - 34.00

2 Stott and Ross, supra at 42.

Fees of Other Jurisdictions

Civil Filing Fees of Courts of General Jurisdiction
as of September, 1911?
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32.00Nevada
30.00Arizona, Hawaii, Michigan, Nebraska

Some California counties 29.00
Missouri, some Illinois counties, some New York

counties, Oklahoma, Texas, Utah, Vermont 25.00
Oregon
Florida

24.00
22.00

Arkansas, District of Columbia, Montana,
New Mexico, South Dakota 20.00

Indiana 19.00
Minnesota, North Dakota, Pennsylvania (some

counties) Virginia 15.00
Illinois (some counties), New Hampshire
South Carolina

14.00
12.15

Maine, Rhode Island, West Virginia
Ohio 7.50
lowa 7.00
Wisconsin 6.00
MASSACHUSETTS, Wyoming, Pennsylvania (some

counties) 5.00
4.00Georgia

2.00Mississippi (Chancery)
Delaware (Superior), Louisiana (some parishes),

Mississippi (Circuit Court), Tennessee 1.00
.50Delaware (Chancery)

The same pattern generally holds true with respect to appellate
filing fees. 3

$125.00
100.00

Indiana
Kentucky

95.00Connecticut

3 Kramer, Comparative Outline of Basic Appellate Court Structure and
Procedures in the United States, (1978).

10.00

ippellate Courts, 1978Filing Fees in State
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Delaware, Florida 75.00
Rhode Island

... 70.00
Alaska, Arkansas, California, Hawaii, Michigan,

Mississippi, New Hampshire, North Dakota,
Oklahoma ... 50.00

Colorado, Kansas 35.00
Georgia, Maryland, South Dakota

....

$ 30.00
Alabama, Arizona, Illinois, lowa, Louisiana,

Minnesota, Nevada, Oregon, Texas, Vermont,
Virginia, Washington, Wisconsin, Wyoming,
District of Columbia 25.00

Idaho, Missouri, Nebraska, New Jersey.
New Mexico, Ohio .......... 20.00

Pennsylvania 12.00
North Carolina, West Virginia ... - 10.00
MASSACHUSETTS .... .... 5.00
South Carolina

.... .
4.50

Maine, New York, Tennessee . No fee

A similar pattern also emerges from an analysis of the filing
fees of selected courts of limited jurisdiction, e.g., those generally
equivalent to the District and Boston Municipal Court Depart-
ments.

Of
Limited Jurisdiction4

Idaho -

$ 35.00
Some California courts 31.50
Alabama, Connecticut, New York City ---------

25.00
North Carolina 24.00
Florida, South Dakota - 20.00
Some Minnesota courts, North Dakota 15.00
Michigan 12.00
Some California courts, Nebraska 11.00

4 Stott and Ross, supra at 45.

Filing Fees of Selected Courts
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Arizona, Hawaii, Indiana, New Jersey,
New York State, Oregon, Vermont

Colorado
Utah
Washington

Maine, MASSACHUSETTS, some California courts,
Virginia, Wyoming

Some Minnesota courts, New Hampshire,
Rhode Island

Delaware
Georgia

A survey of small claims entry fees in twenty cities in a
number of states again yields similar results.

like

Small Claims Filing Fees in Selected Courts5

Alabama, Vermont
_

$ 10.00
Colorado, lowa 9.00
Oregon . 8.00
Texas ..

7.00
Connecticut - 6.00
Idaho, Michigan, South Dakota, Wyoming 5.00
MASSACHUSETTS, Nebraska, Oklahoma, Utah .... 3.00
California, Minnesota, New York 2.00
District of Columbia, Washington 1.00

Again following the same pattern, the fees for a petition for ad-
mission to the bar are, in Massachusetts, the third lowest in the
country according to comparative figures supplied by the Board of
Bar Examiners for 1977-1978.

Filing Fees for Admission to the Bar by Examination
Alabama (non-resident), Arizona (non-resident)

.... $250.00
Washington (non-resident?) 225.00225.00
Tennessee (non-resident) 175.00
California (non-resident), Idaho, Nevada 150.00

Id. at 47.
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Utah (non-resident?) 145.00
Delaware, Indiana, Utah (resident), Washington 125.00
Florida 120.00
Alabama (resident), California (resident), Maine,

Mississippi, Wyoming 100.00
Colorado, New Mexico 90.00
Virginia 80.00
Illinois, Kentucky, Michigan, Minnesota,

Pennsylvania 75.00
Arkansas 65.00
Nebraska 53.00
Connecticut, Hawaii, lowa, Kansas, Louisiana,

Missouri, New Hampshire, New York, Rhode Island,
South Dakota, Tennessee (residents), Wisconsin 50.00

Georgia 45.00
Maryland, New Jersey, Texas 40.00
MASSACHUSETTS 35.00
Vermont 30.00
West Virginia 20.00

The statutory fee for reciprocal admission to the Massachusetts
bar by motion, $250., is more consistent with similar fees which
range from $lOO to $5OO in other states.

Court expenses, together with expenses generally, have been
adversely affected by inflationary factors. As a result, with in-
flation currently averaging close to 10% per year, even the most
recently established statutory fees are, in real dollar terms, lower
than intended at the time of their enactment.

Thus, if one were to adjust each court fee to compensate for
the effects of inflation since its enactment or most recent legis-
lative ratification, substantial increases would have to be made to
virtually all court fees.

Even so, such a process would not result in a rational or con-
sistent fee schedule more nearly reflecting court costs for two rea-

A. Fees more Nearly Reflecting Costs

RECOMMENDATIONS AND COMMENTS
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sons. First, the various fees have been enacted at different times
and their adjustment, at this time, to compensate for inflation
would result in different and, possibly entirely incongruous fees
for similar services. Second, the fees, as initially established, did
not in many cases reflect the actual costs of services provided by
the court. Thus, their adjustment, at this time, to compensate for
inflation would not result in fees approximating actual court costs.

A fee schedule approximating actual court costs would be pro-
hibitive. It has been estimated that the daily costs of the Com-
monwealth for a jury trial (judge, jurors, witnesses, clerk, sten-
ographer, court officers, heat and light) exceed $l,OOO.

In no event should there be an attempt to raise civil fees to
such a level that the courts would become self-sufficient. Since
the Supreme Judicial Court, Appeals Court and Trial Court have
criminal and juvenile jurisdiction as well as civil jurisdiction, any
such attempt would place upon civil litigants the burden of under-
writing the costs associated with criminal and juvenile proceed-
ings. Such an arrangement would have no rational relationship
to the “cost of the services represented by the fees.”

Thus, a request for “recommendations for a new fee schedule
which more nearly reflects the cost of the services represented by
the fees,” St. 1978, c. 478, § 337, is essentially a request for recom-
mendations increasing court fees to their reasonably maximum
level.

“[T]he court system as a social institution must be conceived
as a ‘public service’ in terms of costs and revenues. Like police
protection, ambulance services and fire protection, the courts re-
quire such a broad economic base of support that they cannot be
conceived as potentially self-sufficient . . . Indeed, the basic rea-
son for having a community-wide tax base is to provide the rev-
enues necessary to finance services which no one uses regularly
but everyone wants available, and services which no one can af-
ford but everyone needs the potential benefit of.” Miller, Public
Provisions for Costs and Expenses of Civil Litigation, ABA Foun-
dation at pp. 20-21 (June 1966).

Accepting this premise, however, does not negate the principle
that persons deriving a particular private benefit from the use of
courts in civil litigation should pay a reasonably fair fee for such
services.
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Two approaches appear applicable to determining such fees.
One would be to fix the fee at a percentage of the value of the

proceedings in question. This approach may be appropriate in
some areas, e.g., Land Court and Probate Court proceedings,
where the financial worth of a subject of court action may be
fairly readily calculated with some precision and when the serv-
ices provided by the courts may increase in complexity according
to the amount involved. However, although such a fee schedule
might bear a reasonable relation to the financial interests of the
parties, it might well bear no relationship to the cost of court
services and, in some instances, might result in confiscatory fees.
Furthermore, in many civil actions, for example an action to
abate a nuisance, the financial benefit to the parties may be im-
possible to calculate.

The second and, in most instances, more appropriate approach
would be to set court fees at levels capable of generating sub-
stantial additional revenue and of deterring some frivolous claims
while not placing an inordinate obstacle to access to the courts.
Of course, the higher such fees are set, the more claims for waiver
can be expected under the provisions of G. L. c. 261, §§ 274-G.
Such claims for waiver might occur most frequently in domestic
relations cases, landlord-tenant disputes, certain claims for equit-
able relief and small claims cases.

Since reasonable persons may differ as to the proper limit for
court fees under this latter approach, a comparison of Massa-
chusetts court fees vis-a-vis those fees charged in other states
would seem to give the most practical yardstick for estimating the
proper levels for increased court fees.

Fee Schedule More Nearly Reflecting Fees Charged in Other
States
As demonstrated in the preceding section comparing Massachu-

setts court fees to those charged in other states, Massachusetts
court fees are consistently among the lowest in the nation. In
order to bring Massachusetts fees within the prevailing range,
virtually all of them would have to be increased substantially
ten-fold or more in some instances. Increases of this magnitude,
although warranted on a comparative basis, deserve an opportu-
nity for public discussion and comment.
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suggest that the following feesOn a comparative basis, we
would appear warranted;

Supreme Judicial Court
Establishment of a fee, in the range of $5O to $75, for the filing

of original entries of appeal in the full court and for the filing of
petitions for further appellate review after a decision by the Ap-
peals Court.

An increase in the filing fee for the court’s single justice session
from $5 to $25; except where concurrent original jurisdiction lies
in any department of the Trial Court in which cases a fee of $5O
is recommended; with an additional fee in the range of from $25
to $5O upon an appeal, or a report on the motion of a party, to the
full bench.

An increase in the filing fee for a petition for admission to the
bar to the range of from $75 to $lOO.

An increase in the fee for the issuance of a temporary restrain-
ing order or injunction from $5 to $25.

Appeals Court
An increase of the filing fee for an appeal to the Appeals Court

to the range of from $5O to $75.
Other fees charged by the Appeals Court should parallel those

established for the Supreme Judicial Court.

An increase in the filing fee in the Superior Court from $5 to
$5O and in the fee for the issuance of a temporary restraining or-
der or an injunction an increase from $5 to $25.

The Justices are not all in agreement, but a majority of the
Justices recommended the establishment of a jury trial fee, as
recommended by Chief Justice Lynch, to be charged after the fifth
day of trial in a civil action, to be assessed against all parties who
claim and insist upon a jurytrial.

Probate Court Department

Consistent with the fees suggested for the Superior Court De-
partment, an increase to $5O for the fees charged in the Probate
and Family Court Department for divorce (presently $3B), sep-
arate support (presently no fee) and equity actions (presently
$l5) and a fee of $25 for the issuance of temporary restraining

Superior Court Department
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orders or injunctions.
Generally consistent with the recommendations of Chief Justice

Podolski, an increase from the $l5 fees as established by G. L. c.
262, §4O, for administrations, wills, trusteeships, guardianships,
accounts, partitions and real estate sales to a fee of $2O.

Establishment of a filing fee of $25 for petitions for the modi-
fication of decrees. (Presently, there is no filing fee for such
petitions.)

Land Court Department

As recommended by Chief Justice Randall, an increase in the
filing fee for original title registration and confirmation in the
Land Court Department from $ll to $25 or, to maintain con-
sistency with the recommended filing fees for the Superior and Pro-
bate and Family Court Departments, to $5O.

Other fee increases, as recommended by Chief Justice Randall,
are as follows;

Original Registration

Item Present Fee Recommended Fee

Deposit $l5O + 1/10% of assessed $2OO. + 1/10% of assessed
valuation valuation

Filing plan $3. + $3. each additional $lO. + $3, each additional
lot lot

Copy of decree $5. $lO.

Memo to Asst.
Recorder $5. $lO-

- $5. $lO.

Subsequent Registration Proceedings
All subsequent

petitions $5. $lO-

- to replace
lost certificates $5. $lO.

Tax Lien Foreclosures
Petition to vacate $ll. + 5. withdrawal $2O. + $5. withdrawal

fee fee

Miscellaneous
$2O.$ll.Filing fee
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Increasing the general tiling fee from $5 to $25.
Increasing the small claims filing fee from $3 to $5 for claims

of $5OO or less and to $7.50 for claims from $5Ol to $750.
Increasing the fee for removal to the Superior Court Depart-

ment from $5 to $25.
If the various filing fees are increased by substantial amounts

in accordance with the foregoing recommendations, consideration
should then be given to the abolition of many of the minor, seldom
imposed miscellaneous fees.

Chief Justice Zoll has recommended the following increases for
other fees collected by the District and Boston Municipal Court
Departments and established by G. L. c. 262, § 2:

Supplemental process entry fee (civil), an increase from $2.50
to $10;

Blank writs and summonses, an increase from $0.25 to $0.50;
Commission to take a deposition, an increase from $1.50 to $3;
Certificate for judgment, etc., an increase from $1.50 to $3;
Attested copy of docket entries, an increase from $2. to $4;
Unattested copy of a paper, an increase from $l. to $2;
Attested copy of a paper, an increase from $1.25 to $2.50;
Approving sureties, an increase from $4. to $8; and
Waiver of notice of marriage, an increase from $4. to $B.
Chief Justice Zoll has also recommended additional increases to

fees established under other authority as follows:
Fee for a tape cassette of a District Court proceeding, Admin.

Reg. 1-76, an increase from $lO. to $l5;
Fee for a license for a minor to marry, G. L. c. 262, § 26, an

increase from $5. to $10; and
Fee for a petition to review denial of a gun license, an increase

from $5. to $25.
There is presently no fee for the filing of a civil appeal with an

Appellate Division of the District or Boston Municipal Court De-
partments. A fee of $25. is recommended.

Housing Court Department
Establishment of fees consistent with those of the District Court

Department in which, outside of the City of Boston and Hampden
County, most housing litigation is filed.

District and Boston Municipal Court Department
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Because of the ambiguity existing wtih respect to the interplay
of G. L. c. 262, §§ 43 and 44 and G. L. c. 66, § 10 (a), and the
availability of quick and inexpensive reproducing machines, the
Chief Administrative Justice of the Trial Courts, subject to the
approval of the Supreme Judicial Court, should be authorized to
establish a uniform schedule of fees to be charged for copies, un-
attested and attested, of court documents. To the extent that
particular fees as opposed to the revenues from all fees should
more nearly reflect actual costs, a substantial argument can be
made for reducing the per page fees for copies of court documents.

Under the Court Reorganization Act of 1978, G. L. c. 29A, §

1, the Commonwealth has for the first time assumed responsibil-
ity for the financial support of the county law libraries. With the
exception of the law school libraries and, in Suffolk County, the
Social Law Library, a private corporation receiving a state con-
tribution but primarily supported as to its annual operating costs
by dues paid by members, the Massachusetts law libraries are
available without charge to the general public, government officials
and the private bar.

This is in keeping with the long-standing tradition of free
libraries in the Commonwealth. However, since lawyers in private
practice constitute a major share of the users of the law libraries
and to the extent that well stocked law libraries relieve lawyers
of purchasing expensive texts, reports and services, consideration
should be given to establishing an annual fee for use of the libra-
ries with the fees so collected designated for the purchase of
texts, reports and services. On the other hand, a substantial in-
crease in filing fees could be accepted as a rationale for not im-
posing a specific fee for the use of law libraries. Indeed, in a
number of states with higher fees than Massachusetts, a portion
of such fees are specifically designated for the support of law li-
braries, of judicial retirement systems or other statutorily spec-
ified purposes.

As a housekeeping detail, the last sentence of G. L. c. 185C,
§ 19, should be repealed. It requires that a person be “destitute”
in order to obtain a waiver of court fees in the Housing Court
Department and, to some extent, is inconsistent with the pro-
visions of G. L. c. 261, §§27A-G, which are applicable to the

Miscellaneous fees
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Housing Court Department.
In addition, G. L. c. 261, § 3 (allowance of items of cost) should

be amended to conform with the most recent amendments to G. L.
c. 262, § 4.

Historically, as used by the courts, the concept of indigency has
developed in relation to the assignment of counsel in criminal
prosecutions. For the most part, the law on this subject has
developed as a result of appellate decisions on a case basis. The
use of indigency as a basis for waiving court fees in civil proceed-
ings, however, has developed more recently and generally as a
result of legislative action.

Although the underlying premise in either instance is the
financial status of the alleged indigent, there are several basic
distinctions to be borne in mind.

In most criminal prosecutions the cost for retaining private
counsel is, of economic necessity, likely to be substantial. Further-
more, in a criminal prosecution, the need to obtain counsel arises
out of the state’s decision to prosecute the defendant for alleged
criminal behavior.

In civil litigation, the court fees involved are substantially less
than the costs of representation in a criminal prosecution and in
many instances, at least at present, virtually minimal in Massa-
chusetts. Furthermore, the need to pay court fees usually arises
out of the individual’s decision to resort to the courts for the
vindication of a private right or claim often of economic benefit
to him.

Despite these differences, it must also be borne in mind that
some persons resort to the courts primarily because of situations
arising directly or indirectly from their adverse economic condi-
tion and their practical inability to secure relief from recourse to
other processes.

A person, even one receiving public assistance, may be able to
pay all or part of a court fee, particularly in view of the present
level of court fees in Massachusetts. However, that same person
or one similarly or even more prosperously situated may not be
able to pay or make a substantial contribution to the cost of
representation in a criminal proceeding.

Uniform Standards of Indigency
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In 1967, the Supreme Judicial Court construed G. L.c. 213, § 8,
as authorizing the payment of counsel fees to counsel appointed
to represent indigent defendants in non-capital cases. Abodeely v.
County of Worcester, 352 Mass. 719, 722 (1967). The court had
no occasion to and did not set out any definition of indigency in
the Abodeely case.

Indigency, as a term in criminal and juvenile proceedings, has
been expressed as the defendant’s inability “to procure council.”
See SJC Rule 3:10, Proposed Rules of Criminal Procedure, Rule 8.
Reduced to its simplest terms in this context, the United States
Supreme Court has defined an indigent person as “a person who
is too poor to hire a lawyer.” Oideon v. Wainright, 372. U.S. 335,
344 (1963).

However, there is not a sharply defined line of demarcation
between an indigent and a non-indigent on the other hand.
Indigency is a relative concept, and a person need not be abso-
lutely destitute to be classified as indigent. Adkins v. du Pont,
335 U.S. 331, 339 (1948). “The judge . . . need only be satisfied
that the representation essential to an adequate defense is beyond
the means of the defendant.” United States v. Cohen, 419 F. 2d
1124, 1127 (Bth Cir., 1969).

Judicial recognition of the concept of partial or marginal indi-
gency was given in Anaya v. Baker, 427 F. 2d 73 (10th Cir. 1970)
in passing on the provisions of the Federal Criminal Justice Act
of 1964; 18 U.S.C., § 30006A. The Act states that “[a] defendant
who is able to pay part of his defense will be required to do so,
and only the balance will be provided.”

The Court of Appeals posited, as a logical corollary to the
statutory language that it would be an unconstitutionally restric-
tive standard to require that an accused, in order to qualify for
court-appointed counsel, had to be a pauper. Id. at 75.

The concept of partial or marginal indigency has also been
recognized in Massachusetts. See Standards of Judicial Practice
in the District Courts, The Arraignment, Standard 5.07 (1977);
Proposed Rules of Criminal Procedure, Rule 33.

Beginning with the basic premise that an indigent is a person
“unable to procure counsel,” this court’s Committee on Com-
petent Counsel for the Indigent Defendants in the District and
Municipal Courts is inquiring into various problems relating to
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the appointment of competent counsel for indigent defendants in
criminal prosecutions. In this undertaking, the Committee is con-
sidering, inter alia, standards to be used in determining indigency
or partial indigency.

Fairly numerous court decisions in other jurisdictions have
enunciated certain factors to be considered in determining indi-
gency in criminal prosecutions. Essentially, these factors, read in
the aggregate, closely approximate, with several exceptions, the
factors set forth in G. L. c. 261, § 278. They include, in varying
combinations and formulations, indebtedness, inexperience, lack
of standing in the community, family and other dependents, em-
ployment status, receipt of public assistance, savings, availability
of unencumbered and convertible assets in the form of real and
personal property, seriousness of the charge, prevailing legal fees,
earning capability and temperament as affecting the ability,
absent a court appointment, to secure the effective assistance of
counsel.

The American Bar Association has proposed a definition, pos-
sibly susceptible to broader interpretation but, in any event, not
inherently inconsistent with that of SJC Rule 3:10 and close to
that of G. L. c. 261, §27A: “Counsel should bo provided to any
person who is financially unable to obtain adequate representation
without substantial hardship to himself or his family.” ABA
Standards Relating to Providing Defense Services, Standard 6.1
(1978).

Several states have attempted to establish statutory standards
for the determination of indigency in criminal prosecutions.

Florida requires a defendant to rebut a presumption of solvency

and, by statute, sets financial guidelines to be prima facie evidence
of solvency. Fla. Stat. Annot., § 27.52. However, the Florida statute
further provides that, in determining indigency, the court shall
also consider probable defense costs, ownership of or expectancy
of an interest in real or personal property and debts or likely
debts arising out of illness or other misfortunes to the defendant
or within his family.

New Jersey, on other hand, has merely codified, in a less com-
prehensive fashion than G. L. c. 261, § 278, some of the traditional
factors considered in determining indigency assets, disposable
net income, the nature of the charge and the legal services re-
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quired. N. J. Slat. Annot., c.2A:158A-14.
Under the Federal Criminal Justice Act of 1974, a complex

financial formula is in effect in the District of Columbia courts.
However, even under this formula, judges of the District of
Columbia may appoint counsel for defendants with resources
above the eligibility standards under a “hardship” exemption.

In Wisconsin, the state public defender has the authority to
propound standards for the determination of indigency. Rule
3.01 of the Administrative Rules of the State Public Defender
provides that a person shall be considered indigent if the antici-
pated cost of retaining counsel, according to an administratively
established schedule, exceeds the defendant’s available assets less
the cost of the necessities of life for the defendant and his depen-
dents during the pendency of the prosecution.

In sum, efforts in other jurisdictions to codify standards of
indigency appear somewhat illusory since all include probably
necessary general language incorporating factors of the sort set
out in G. L. c. 261, § 278. Even with statutory standards, the
ultimate determination of indigency, as a finding of fact, rests
with the trial judge.

For the purpose of waiving court fees, the definition of indi-
gency is set forth by statute, G. L. c. § 27A, as are the factors to
be considered by the judge in determining whether a person is
indigent, G. L. c. 261, § 278. Nevertheless, in making specific
determinations as to the existence of indigency as with other areas
in which judges must determine a person’s economic condition
(Alimony, separate support, child support, bail, restitution, fines,
supplementary process) no fixed standards exist either by statute
or court rule. As a result, individual judges may differ as to what
constitutes indigency in specific cases .

Of course, statutory standards in the form of income levels or
the like could be enacted for the determination of indigency for
the waiver of court fees in civil proceedings. Such an approach
would be extremely rigid and it is doubtful that any such statutory
scheme could prospectively take into consideration all of the
various factors which might affect a person’s ability to pay court
fees. In addition, because the absence of annual reports as required
by G. L. c. 271, § 27G, there is not available at this time the infor-
mation necessary to determine the nature and amount of fees
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waived under the present statutory system. In the absence of such
information, it is difficult to determine whether a need exists for
more specific statutory standards. However, it appears from obser-
vation that fees at their present levels are seldom waived except
in divorce cases in the Probate and Family Court Department.

We recommend that no amendments be made to G. L. c. 261,
§§ 27A and 2TB as they relate to the definition of and factors to
be considered in determining indigency in civil proceedings.
Rather we recommend that, as an extension of the work of the
Committee on Competent Counsel, that the Chief Administrative
Justice of the Trial Court, after consultation with trial judges
and others and subject to the approval of the Supreme Judicial
Court, promulgate guidelines for consistent application through-
out the Trial Court for applying the definition of G. L. c. 261,
§ 27A, and the factors of G. L. c. 261, § 278, and for the assign-
ment of counsel in criminal prosecutions.

If the publication of such guidelines and the inclusion of this
subject in educational programs for judges does not result in their
fair and consistent application, then the enactment of more spe-
cific standards and administrative practices should be considered.

In order to evaluate court practices in this respect, it will be
necessary to collect useful data concerning court actions with re-
spect to motions to waive court fees.

We recommend that the duty to collect information and to com-
pile an annual report, as contained in G. L. c. 261, § 27G, be trans-
ferred from the State Treasurer to the Chief Administrative Jus-
tice of the Trial Court and that the statutorily required report be
filed simultaneously with the Legislature and the Supreme Ju-
dicial Court.

In making this suggestion, we are not unmindful of the potential
fiscal implications and, thus, condition our suggestion on the prem-
ise that (he Chief Administrative Justice will be authorized a staff
sufficient for this purpose and for the performance of his other ad-
ministrative duties. Of course, the Chief Administrative Justice
may, in the first instance, delegate the responsibility for gathering
the appropriate information to the administrative justices of the
several departments of the Trial Court.

Conclusion
We suggest that, on the basis of this report, a joint legislative-
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judicial task force be appointed to prepare for submission to the
Legislature and this Court, prior to the filing date for the sub-
mission of bills to the 1980 legislative session, a comprehensive
and specific proposal for legislation relating to all court fees.

Any such undertaking should include the participation of court
clerks, registers and recorders who are the persons most familiar
with the technical details involved with the application of statutes
relating to court fees and costs.

We suggest that the emphasis, with some exceptions, be placed
on substantial increases in original and appellate filing fees be-
cause of the greater administrative simplicity in accounting for
them and, thus, greater certainty of their being collected in most
instances. The increased revenues from such fees might then make
it unnecessary to increase or any longer collect certain subsequent
fees where the initial fee could be reasonably considered to en-
compass the latter.

Although present and former accounting and reporting practices
preclude an accurate estimate of the increases in revenues to be
expected from increases in certain court fees and, possibly, the re-
duction or elimination of others it may be fairly estimated, in our
opinion, that the enactment of fees in the range recommended by
this report could result in a doubling, or perhaps even more, of
court revenues from fees from their present level of approximately
$5,600,000. See attached estimates.

But again, it must be understood that increases in court fees
will generate corresponding increases in motions for their waiver.
Whether granted or not, the filing of such motions will require
a greater expenditure of court resources for their resolution. The
double danger exists that, if appropriate funding is not forthcom-
ing for this purpose, such motions will either be routinely allowed
with little inquiry or that such motions will be routinely denied.
In either alternative, the legislative process will be frustrated un-
less, as part of a reconsideration of court fees, their administra-
tive implications are squarely confronted.

Nevertheless, an increase of Massachusetts court fees to the
levels pertaining in other comparable jurisdiction should, despite
increased waivers and some attendant administrative costs, re-
sult in substantially increased revenues.

The recommended increase of court fees, although in some in-
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stances a deterrent to frivolous litigation, should not be an im-
pediment to the assertion of a valid claim. To assure this result
if court fees are increased, c. 261 and other statutes relating to
court costs should be amended to allow the prevailing party to
recover, as part of his costs in all instances, all court fees paid by
him at the increased rate.

In considering uniform standards for the determination of in-
digency for the waiver of fees in civil actions and for the appoint-
ment of counsel in criminal prosecutions as previously recom-
mended, the courts should pay particular attention to the con-
cepts of partial or marginal indigency. A reasonable balance
must be struck between competing private and public interests.
No person should be deprived of access to the courts or of rep-
resentation in a criminal prosecution because of his financial status.
By the same token, the public should not be required to pay in toto
the legal fees and costs of any persons able to pay such costs in
whole or in part.

Except where otherwise noted, the recommendations contained
in this report are those of the Justices of the Supreme Judicial
Court. In arriving at our recommendations, we have consulted
with the Administrative Justices of the Trial Court Departments,
members of the staff of the Chief Administrative Justice of the
Trial Court, clerks and administrative personnel of the various
courts.

Since this report deals with recommendations and not final de-
cisions with respect to the amendment of court fees and since
such final decisions, for the most part, can be put into effect only
by legislative enactment, we presume, in submitting our recom-

mendations, that opportunity will be provided in the legislator
process for comments by members of the bar, consumer groups

and others having an interest in this subject.
Given the magnitude and complexity of this subject and the

likely need for further analysis of it in response to comments from

other sources, we offer to the General Court, on a continuing

basis, whatever additional comments or information may be

deemed appropriate.
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The major difficulty in attempting to estimate with any degree
of precision the increased revenues likely to be generated by en-
actment of the fees recommended in the foregoing report is the
lack of appropriate fiscal and statistical data.

Unfortunately, the maintenance of caseload and financial data
regarding court activities have been the responsibility of several
different governmental agencies, e.g., the Executive Secretary to
the Justices of the Supreme Judicial Court and the Bureau of Ac-
counts. These and other agencies, e.g., the Department of Correc-
tions, have collected and compiled selected information for specific
purposes. Because of the forms in which this information has been
collected, it is not possible to calculate the effect of the enactment
of each of the fees recommended in the accompanying report.
Thus, the following comments indicative of the likely effect are
based upon identifiable items readily extractable from available
data.

Two caveats are in order. First, if increased fees have the in-
tended effect of deterring some frivolous litigation, then the re-
sulting decrease in filings will cause a reduction in estimated rev-
enues. Such an occurrence, while producing somewhat less than
the projected revenues, would curtail the accumulation of back-
logged cases and allow the deployment of court resources for their
more prompt disposition.

Secondly, increased fees will, to some unknown extent, cause
the filing of more motions for the waiver of fees. The receipt and
disposition of such motions will, of course, consume court re-
sources with attendant costs. Furthermore, to the extent that
such motions are granted, corresponding reductions must be made
in projected revenues.

Total receipts for the Supreme Judicial Court and the Appeals
Court, exclusive of fees for petitions for admission to the bar,
amounted to slightly less than $14,000 in FY 1978. Should the
appellate filing fees for civil entries be increased as recommended
in the attached report, the revenues from such fees alone should
range from $40,000 to $75,000 depending upon two variables, the
amount of thefee and number of filings.

In FY 1978, receipts from petitions for admission to the bar by
examination, amounted to slightly less than $67,000. If the rec-

Estimated Court Revenues
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ommended fees are enacted, such receipts would increase to at
least $140,000 and, perhaps, to more than $190,000.

Based upon an estimated 30,000 to 32,000 civil entries in the
Superior Court Department, the recommended filing fee would
produce revenues ranging from $1,500,000 to $1,600,000 as com-
pared to total revenues of $228,285 in the Superior Court Depart-
ment for FY 1978.

For the most part, the fees recommended for the Land Court
would double presently established fees. The entry fee, if enacted
at a level consistent with that recommended for other depart-
ments of the Trial Court, would result in even more substantial
increases in revenue.

Since the fees collected by Registers of Deeds in their statutory
capacities as Assistant Recorders of the Land Court, G. L. c. 185,
§ 10, presently account for nearly one-quarter of all court reven-
ues, such fees must be carefully reviewed with respect to the gen-
eral estimate of projected court revenues in the attached report.

In FY 1978, Probate and Family Court Department receipts
from all sources amounted to $2,500,000. By increasing these fees
as recommended and establishing also, as recommended, a filing
fee for separate support actions estimated fees in the Probate and
Family Court Department, the revenue from such fees would in-
crease from $2,018,275 to $2,719,995.

The total revenues of the District Court Department in FY 1978
amounted to slightly less than $1,184,000. The recommended in-
creases for the filing fees in civil actions, small claims, supplemen-
tary process (civil cases) and in the fee for removal to the Su-
perior Court Department would have amounted to at least
$2,159,000 and, possibly, as much as $2,400,000. A corresponding
increase in these fees for the Boston Municipal Court Department
would have increase revenues from such fees from slightly more
than $134,000 to as much as $550,000.

The foregoing estimates do not take into consideration the
other fee increases recommended by Chief Justice Zoll including
fees for attested or unattested copies of court documents.

Were similar fees established in the Housing Court Department,
an increase in revenues could be expected from approximately
$35,000 to a range of from $83,000 to $BB,OOO.

The foregoing estimates are based on identifiable and severable
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statistics. Presently available statistics often lump together re-
ceipts from several categories of court activities making impos-
sible precise estimates for particular categories with, as recom-
mended, different fees. The available figures indicate that, in addi-
tion to filing fees and other fees attributable to specific court ac-
tions, e.g., issuance of a restraining order, there is substantial rev-
enue collected for miscellaneous services such as the reproduction
of court documents. For the most part, the foregoing estimates of
projected revenues have not included such items although the re-
ported figures used for comparison often do include such items.
Thus, most estimates would have to be adjusted upward to include
such items even without an increase in the fees related to them.

Given the fact that administrative responsibility and budgetary
preparation have been consolidated in the courts under state as-
sumption of all court costs, it is necessary in order to determine
court revenues in accordance with G. L. c. 211, § 2A; G. L. c. 211A,
§ 7 and G. L. c. 2118, § 9, to coordinate caseload and court activ-
ity statistics for the courts and their departments and offices with
the categories maintained for fiscal and budgetary purposes.
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SUPREME JUDICIAL COURT
REPORT TO THE GENERAL COURT

ON
COURT FEES

(St. 1978, C. 478, SECT. 337)

On page 3 of attachment 1, Estimated Court Revenues, sub-
mitted with the Supreme Judicial Court’s Report on Court Fees,
the revenue of the Probate and Family Court Department is er-
roneously stated as “less than $250,000.” This figure should be
$2,500,000 (and has been changed in the printed copy).

This latter figure does not include receipts collected by the Pro-
bate and Family Court Department for family support. In FY
1978, for example, the Probate and Family Court collected $3,772,-
376.70 as reimbursement for support payments made by the De-
partment of Public Welfare.

Similarly, the revenues reported for other courts or depart-
ments of the Trial Court do not include receipts from fines, sur-
charges or payments for support, restitution or the like.

As used in this report, the term revenue relates solely to the
proceeds collected from imposition of civil fines.

Enumeration of fees to be collected in civil actions by the
clerks of the District and Boston Municipal Court Departments,
G. L. c. 262, § 2.

The fees of the clerks of district courts, in civil actions, shall be
in the following amounts, payable in advance;

(a) For a blank writ of attachment with summons or any other
blank writ or summons, twenty-five cents.

(h) For the entry of an action, petition or complaint, except sup-
plementary proceedings, including filing of papers and entering
up and recording judgment, five dollars.

(c) For the entry of supplementary proceedings under chapter
two hundred and twenty-four, two dollars and fifty cents, which,
together with the fees of witnesses and officers in such proceed-
ings, shall be allowed the creditor as costs. For notice to plain-

Errata

§ 2 Clerks of district courts in civil actions
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tiff or creditor of the desire of defendant or debtor to submit to
examination under said chapter, six dollars. The plaintiff or
creditor making affidavit to the court as provided in section two
or six of said chapter shall pay a fee of one dollar, which, together
with any sums paid under section twelve of said chapter, shall be
allowed the plaintiff or creditor in his costs.

(d) For each order of notice, citation or precept, one dollar and
fifty cents.

(e) For a commission to take deposition, one dollar and fifty
cents.

(f) For a writ of habeas corpus, two dollars,
(g) For a certificate of judgment or other proceeding, one dol-

lar and fifty cents.
(h) For an attested copy of docket entries, two dollars.
(i) For an unattested copy of a paper, one dollar a legal page.
(j) For an attested copy of a paper, one dollar and twenty-five

cents a legal page.
(k) For approving or disapproving by the court of sureties on

bonds or recognizances, except bonds given for removal of actions
to the superior court, four dollars.

(I) For waiver of notice of marriage, two dollars.
No fee shall be required in any action brought in a district court

by the attorney general nor shall any fee be required for the re-
moval from a district court of an action defended by the attorney
general.
Amended by St. 1961, c. 149; St. 1971, c. 858, § 1.

Enumeration of fees to be collected by Clerks of Courts, G. L.
c. 262, §4.

§ 4. Enumeration of fees
The fees of clerks of courts shall be as follows:
For a blank writ of attachment and summons or an original

summons, ten cents.
For a subpoena for one or more witnesses, ten cents.
For a venire facias for jurors, six cents.
For a writ in civil proceedings, not before mentioned, ten cents.
For entry of an action or suit, or of a petition in the supreme

judicial or superior court or for filing a petition to the county
commissioners, five dollars, and for entry in the superior court of
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a libel for divorce or for affirming or annulling marriage, five dol-
lars, each of which shall be paid by the party entering the same,
and no other fee shall be charged for taxing costs, for issuing any
subpoena or execution or for issuing any order of notice or other
mesne, interlocutory or final order, rule, decree or process author-
ized by law, except an injunction or restraining order in cases not
involving domestic relations, and for the issuance of such injunc-
tion or restraining order in the supreme judicial, superior, land or
probate courts, five dollars; and provided, however, that no fee
shall be required from a municipality filing a petition to the coun-
ty commissioners for the county wherein it is located.

For the entry, record and transmission of papers of each ques-
tion or cause in the supreme judicial court for the commonwealth,
five dollars.

For a certificate of the proof of a deed in court, twenty cents.
For the warrant for a county tax, twenty cents.
For taking and recording a recognizance under chapter two hun-

dred and fifty-six, fifty cents.
In civil actions which are entered by the commonwealth or by a

county no entry fee shall be paid; but, if the commonwealth or the
county prevails, the entry fee shall be taxed against the other
party.

In civil actions in which Boston is a party no fee or expense shall
be paid to any clerk of a court of Suffolk county by or on behalf
of the city; but, if the city prevails, the fees allowed by law shall
be taxed.
Amended by St. 1973, c. 342; St. 1974, c. 694, § 4; St. 1975, c. 377,
§ 163.

In addition to their direct applicability to the Superior Court
Department and, for some purposes, to the Supreme Judicial Court,
the fees set forth in this section are generally utilized by the Su-
premo Judicial Court and the Appeals Court.

Enumeration of the fees to be collected by the Recorder of the
Land Court Department, G. L. c. 262, §39.

The fees payable under chapter one hundred and eighty-five
shall be as follows:

For the entry of every original petition or writ and transmitting

§ 39. Enumeration of fees
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it to the recorder, when filed with an assistant recorder, eleven
dollars.

For every plan filed in an original proceeding, three dollars, and
for every new plan filed after original registration, or for making
a new plan filed under original registration, or for making a new
plan on request of a registered owner, twenty-five dollars plus
three dollars for each lot shown on said plan. The filing fee in the

of deeds upon receipt from the recorder of the land court
of a plan or copy of a plan shall be five dollars.

For indexing an instrument recorded while a petition for regis-
tration is pending, one dollar.

For examining title, on a petition to register land, or on a pe-
tition to register easements or rights in land, the actual amount
charged or allowed therefor to the examiner by the court.

For each notice by mail, one dollar and fifty cents and the
actual cost ofprinting.

For all services by a sheriff or deputy sheriff under provisions
of chapter one hundred and eighty-five, the same fees are as pro-
vided by law for like services.

For each notice by publication, one dollar and fifty cents and
the actual cost of publication.

For entry of an order dismissing a petition for registration of
title, or for foreclosure of a tax title, or a decree of foreclosure of
a tax title or of redemption, and sending a memorandum to the as-
sistant recorder, five dollars.

For entry of a decree of registration and sending a memorandum
to the assistant recorder, three eights of one per cent of the as-
sessed value of the property registered, on the basis of the last
assessment for municipal taxation, in addition to any sum payable
under section ninety-nine of chapter one hundred and eighty-five,
but in no one proceeding shall the amount payable under this para-
graph be less than fifteen nor more than fifteen hundred dollars.

For a copy of a decree of registration, foreclosure or redemp-
tion, five dollars.

For the entry of an original certificate of title issuing one dupli-
cate, fifteen dollars.

For making and entering a new certificate of title, including is-
sue of one duplicate, fifteen dollars.

For filing and registering an adverse claim, eight dollars.
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For filing a sewer assessment, eight dollars for each document
and two dollars for each additional certificate affected.

For filing and registering a mortgage, fifteen dollars.
For entering statement of change of residence or post office ad-

dress, including endorsing and attesting it on a duplicate certifi-
cate, five dollars.

For entering any note in the entry book or in the registration
book, five dollars.

For every petition after the original registration, five dollars.
For a certified copy of any decree or registered instrument, the

same fees as are provided for registers of deeds.
For the registration of all other instruments, whether single or

in duplicate or triplicate, including entering, indexing and filing it
and attesting the registration thereof, and also making and at-
testing a copy of memorandum on one instrument or a duplicate
certificate when required, except as otherwise provided, eight dol-
lars, and eight dollars for the making and attesting of a copy of
memorandum on each additional certificate and duplicate. For
noting the registration of any instrument on each other certificate
and duplicate in addition to the first certificate duplicate, eight
dollars.
Amended by St. 1960, c. 421, § 4; St. 1971, c. 880, § 2; St. 1972, c.
684, § 134; St. 1973, c. 1105.

Enumeration of fees to be collected by the Registers of the Fam-
ily and Probate Court Department, G. L. c. 262, §4O.

The fees of registers of probate and insolvency, payable in ad-
vance by the petitioner, libellant or accountant, shall be as fol-
lows:

For the entry of a libel for divorce or for affirming or annulling
marriage, thirty-eight dollars.

For the entry of a petition for the probate of a will, for admin-
istration on the estate of a person deceased intestate, of a petition
for administration of goods not already administered, with the
will annexed or otherwise, of a petition under section thirty-five
or thirty-six of chapter two hundred and nine by a husband or wife
for authority to convey land as if sole, of a petition for partition,
of a petition for change of name, of a petition for leave to carry

§ 40. Enumeration of fees
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on the business of the deceased, and for filing a representation of
insolvency and for the entry of a petition for the appointment of a
special administrator, conservator, trustee, receiver of the estate
of an absentee, or of a guardian except when the petitioner cer-
tifies that the ward’s estate does not exceed one hundred dollars,
fifteen dollars; for the entry of a petition for the sale of real or
personal estate including sales of estate subject to vested or con-
tingent remainder and petitions for sale of real estate or removal
of personal estate by foreign fiduciaries, of a petition for determi-
nation of value, of a petition for leave to lease real estate, of a
petition for specific performance, of a petition for leave to mort-
gage real estate, of a petition in equity except such as relates to
separate support, adoption, or the custody or support of minors,
of a petition for release of dower or curtesy, of a petition for let-
ters to a foreign guardian, of a petition for leave to compromise,
and of a petition for leave to pay debts, except when the petitioner
or accountant certifies that the estate does not exceed one thousand
dollars in value, fifteen dollars: for the entry of a general petition
except such as relates to separate support, adoption, or custody or
support of minors, eight dollars: for the entry of petitions for the
removal of a fiduciary, for amendment of record except such as
relates to separate support, adoption, or the custody or support of
minors, for discharge of surety, for new bond, for care of burial
lot, for erection of a monument and for new inventory, six dollars
each.

For each certificate issued by the register, three dollars.
For a certificate by the judge of a probate court to accompany

notice of intention to marry of a divorced person, as provided by
section twenty-two of chapter two hundred and seven, eight dol-
lars.

For copies of records or other papers in the charge of the regis-
ter at the rate of one dollar and twenty-five cents a page except
as otherwise provided by law: and for the comparison and attesta-
tion of such copies as are not prepared by the register, one dollar
and twenty-five cents for each page, plus an attestation fee of one
dollar and twenty-five cents for each copy.

For filing statement of voluntary administration, eleven dollars.
For issuance of an attested copy of a statement of voluntary ad-

ministration, five dollars.
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For the petition or application for allowance of an account
where the gross value accounted for in Schedule A of said account
is one thousand dollars or less, no fee; where said gross value is
more than one thousand dollars but less than ten thousand dol-
lars, eight dollars a year, provided the fees shall not exceed thirty
dollars, regardless of the time covered by the account; where said
gross value is not more than one hundred thousand dollars and
not less than ten thousand dollars, eight dollars for each year or
major fraction thereof covered by such account; where said gross
value is over one hundred thousand dollars, fifteen dollars for each
year or major fraction thereof covered by such account.

For filing a motion for the framing of jury issues, twenty-five
dollars.

For filing a will for safekeeping, fifteen dollars; provided, that
no additional fee shall be charged for filing a will in substitution
for a will previously filed and withdrawn.

For filing a bond, three dollars.
Amended by St. 1958, c. 500; St. 1967, c. 651, §§ 1, 2; St. 1971, c.
267; St. 1971, c. 880, § 3; St. 1972, c. 684, § 135.


